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CASES 

IN  THE 

Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1882. 


Humphreys  v.  Burleson. 

Bill  in  Equity  hj  Distributee^  to  correct  Errors  cmd  Mistakes 
in  Prdodte  Decree  on  Settlement  of  Administrator's  Ac- 
counts. 

1.  Demurrer ;  what  groufids  available  on  error. — On  appeal  from  a  de- 
cree sustaining  a  demurrer  to  a  bill  for  want  of  equity,  this  court  will 
consider  only  tne  causes  of  demurrer  specifically  assigned,  and  will  not 
regard  other  defects  which  are  amendable ;  at  least,  when  the  bill  is  not 
fatally  wanting  in  equity. 

2.  Equitable  relief  against  settlements  in  Probate  Court. — ^A  court  of 
equity  has  original  jurisdiction,  independent  of  statutory  provisions,  to 
open  "settlements  of  administrations  had  in  the  Probate  Court ;  but  this 
jurisdiction,  though  well  established,  is  sparingly  exercised,  and  the  party 
complaining  is  required  to  show,  by  appropriate  pleading,  not  only  that 
injustice  has  been  done,  but  also  that,  oy  reason  of  accident,  surprise,  or 
the  act  JOT  fraud  of  his  adversary,  unmixed  with  negligence  on  his  own 
part,  he  could  not  have  prevented  that  injustice  at  the  time  of  the  set- 
tlement. 

3.  Same. — When  the  statutory  jurisdiction  of  the  Chancery  Court  is 
invoked,  for  the  correction  of  errors  of  law  or  fact  intervening  in  settle- 
ment's had  in  the  Probate  Court  (Code,  ^^  3837-39),  the  errors  complained 
of  must  be  clearly  and  certainly  pointed  out,  and  it  must  be  made  to  ap- 
pear, by  the  averment  of  distinct  facts,  that  such  errors  were  not  attrib- 
utable to  the  fault  or  neglect  of  the  party  complaining. 

4.  Equitable  relief  against  fraud. — Fraud  vitiates  any  and  every  trans- 
action into  ^hich  it  enters,  even  the  most  solemn  contracts,  and  the  judg- 
ments or  decrees  of  courts  of  the  highest  jurisdiction ;  and  when  a  fidu- 
ciary relation  exists  between  two  persons,  which  renders  it  the  duty  of 
one  to  communicate  to  the  other  full  information  of  all  facts  within  his 
knowledge,  the  failure  to  do  so  is  a  fraud,  against  which  a  court  of  equity 
will  grant  relief. 

5.  Same  J  as  between  distributee  and  administrator. — Where  an  admin- 
istrator, on  filing  his  accounts  for  settlement,  wrote  to  his  sister,  who  was 
a  distributee  of  the  estate,  and  resided  in  Texas,  informing  her  that  her 
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interest  in  the  estate  was  a  specified  sum,  about  one-fifth  of  its  actual  value 
in  fact,  and  inclosing  a  receipt  for  that  sum,  to  be  signed  by  her,  which 
would  operate  as  a  release,  and  which  was  signed  and  returned  to  him, 
and  the  money  paid  ;  heldj  that  this  was  a  fraud,  against  which  a  court 
of  equity  would  grant  relief  by  setting  aside  the  settlement,  and  that  the 
admmistrator  could  not  be  heard  to  say  that  the  distributee,  in  relying  on 
his  representations,  and  failing  to  appearand  contest  the  settlement,  was 
guilty  of  negligence  or  other  fault. 

Appeal  from  the  Chancery  Court  of  Morgan. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  19th  Augiist,  1881,  by 
Mrs.  Isabella  Humphreys,  a  married  woman  residin'g  in  Texas, 
against  Dabney  A.  Burleson,  individually,  and  as  the  adminis- 
trator of  the  estate  of  Jonathan  Burleson,  deceased,  who  was  the 
father  of  said  complainant  and  defendant ;  and  sought  to  set 
aside  a  settlement  of  said  administrator's  accounts,  which  was 
made  in  the  Probate  Court  on  the  13th  October,  1879,  and  to 
correct  errors  and  mistakes  which  had  intervened  in  said  set- 
tlement to  the  prejudice  of  the  complainant.  The  chancellor 
sustained  a  demurrer  to  tlie  bill,  for  want  of  equity,  on  several 
grounds  specifically  assigned,  and  dismissed  it;  and  his  decree 
16  now  assigned  as  error.  The  material  facts  are  stated  in  the 
opinion  of  the  court. 

H.  A.  Sharpe,  for  appellant. — (1.)  If  the  complainant  was 
not  a  party  to  the  probate  decree,  and  is  not  chargeable  with 
notice  of  it,  she  is  not  concluded  by  the  decree,  and  is  not 
<*hargeable  with  any  neglect  in  failing  to  appear  and  contest  it. 
Notice  of  that  settlement  was  not  given  to  her  as  required  by 
law,  and  is  not  effective  for  any  purpose.  The  day  set  for  the 
settlement  was  the  11th  Au^ist,  1879;  and  the  notice  given 
was  of  the  administrator's  "intention"  to  present  his  accounts 
for  allowance  on  the  13th  October,  1879.  The  provisions  of 
the  statute  must  be  strictly  complied  with,  to  charge  a  non- 
resident with  constructive  notice  by  publication. — VuUum  v. 
Branch  Bank^  23  Ala.  797 ;  Borgia  v.  Durden^  41  Ala.  322 ; 
Wright  V.  Gktugh^  17  Ala.  490;  Hartley  v,  Bloodgood^  16  Ala. 
233;  Butler  v,  Butler,  11  Ala.  668;  27  Wise.  558;  39  Wise. 
313 ;  10  Nevada,  370 ;  Wade  on  Notice,  §  1030.  If  the  record 
had  shown  proper  notice,  though  the  recital  might  be  conclu- 
sive on  a  collateral  attack,  the  want  of  notice  might  be  investi- 
fited  in  equity. — Dunklin  v.  WiUon,  64  Ala.  162  f  *0iven8  v. 
idmore,  8  Ala.  745 ;  Crofts  v.  Dexter,  8  Ala.  767.  (2.^  Even 
if  the  complainant  had  due  and  proper  notice  of  the  settlement, 
the  allegations  of  the  bill  present  a  case  for  equitable  relief, 
both  on  general  principles  of  law,  and  under  the  express  pro- 
visions of  the  statute. — Chambers  v.  Crook,  42  Ala.  171,  and 
cases  cited ;  Dwnklin  v.  Wilson,  64  Ala.  162 ;  Kennedy  v.  Ken- 
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nedy^  2  Ala.  571 ;  Townsend  <&  MiUiken  v.  Cowlea,  31  Ala.  428 ; 
5  Ala.  596 ;  Bishop  on  Contracts,  §  227.  The  defendant's  mis- 
representations, though  innocently  made,  were  fraudulent  in 
legal  contemplation.— 16  Ala.  785 ;  22  Ala.  501 ;  9  Ala.  662. 

Watts  &  Sons,  and  C.  C.  Harris,  contra, — The  alleged  er- 
rors and  mistakes  in  the  settlement,  against  which  relief  is 
sought,  were  matters  within  the  cognizance  of  the  Probate 
Court ;  and  a  party  to  the  settlement  can  not  have  equitable 
relief  as  to  these  matters,  unless  the  allegations  of  the  bill  ac- 
quit him  of  all  fault  or  negligence. — ^n^  v.  Smithy  15  Ala. 
264 ;  Waring  v.  Leivis,  53  Ala.  615 ;  Otis  v.  Dargan^  53  Ala. 
178.  The  record  shows  that  the  complainant  had  notice  of  that 
settlement,  by  publication  against  her  as  a  non-resident;  and 
this  was  equivalent  to  actual  notice. — Stabler  v,  Cook^  57  Ala.  22. 
The  allegations  of  the  bill  are  not  sufficient  to  bring  the  com- 
plainant within  the  strict  rule,  which  requires  that  he  shall  neg- 
ative all  fault  or  negligence  on  his  own  part. — Otis  v.  Dargan, 
and  Waring  v.  Lewis^  above  cited ;  also,  Bowden  v.  Perdue^ 
59  Ala.  409 ;  BosweU  v.  Townsend,  57  Ala.  308.  The  bill  was 
fatally  defective,  because  its  allegations  show  that  the  complain- 
ant's husband  was  a  necessary  party,  and  that  the  other  distrib- 
utees of  the  estate  were  also  necessary  parties. — Iligh  v,  Worley^ 
32  Ala.  709 ;  Colbet^t  v,  Danid,  32  Ala.  314 ;  Hartley  v.  Blood- 
good,  16  Ala.  233. 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  the  ap- 

EsUant,  one  of  the  heirs  at  law  and  next  of  kin  of  Jonathan 
urleson,  deceased,  to  open  a  settlement  of  the  administration 
of  his  estate,  had  in  the  Court  of  Probate,  by  the  appellee  as 
administrator.  The  bill  is  directed  to  the  original  and  general 
jurisdiction  of  a  court  of  equity  to  open  settlements  had  in  the 
Court  of  Probate,  and  relieve  a  party  injured  by  them,  M-hen, 
by  accident,  or  surprise,  or  by  the  act  or  fraud  of  his  adversary, 
he  has  been  prevented  from  obtaining  a  fair  and  full  adjudica- 
tion of  his  rights  when  the  settlement  was  made.  Ana  it  is 
also  directed  to  the  special  jurisdiction  conferred  by  statute  on 
courts  of  equity,  to  intervene  at  the  instance  of  a  party  injured, 
for  the  correction  of  errors  of  law  or  of  fact  occurring  in  the 
settlement  of  the  estates  of  decedents  had  in  the  Court  of  Pro- 
bate, when  the  party  complaining  is  free  from  fault  or  neglect. 
The  appellee  interposed  a  demurrer,  assigning  specially  five 
causes,  which  really  involve  but  two  propositions :  The  first  is, 
that  it  is  not  shown  affirmatively  that  the  appellant  was,  by  ac- 
cident, or  surprise,  or  by  the  act  or  fraud  of  the  appellee,  pre- 
vented from  a  fair  and  full  adjudication  in  the  Court  of  Pro- 
bate ;  the  second  is,  that  it  is  not  affirmatively  shown  that  the 
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errors  in  the  settlement,  of  which  complaint  is  made,  occurred 
without  the  fault  or  neglect  of  the  appellant.  The  demurrer 
was  sustained,  and  from  the  decree  this  appeal  is  taken. 

Whether  the  demurrer  ought  to  have  been  sustained,  on  the  . 
causes  specifically  assigned,  is  the  only  question  which  can  now 
be  considered,  though  it  may  be  apparent  the  bill  is  in  Qther 
respects  subject  to  demurrer. — P,  cfe  M.  Mut.  his,  Co,  v,  Sel- 
ma  Savings  BanJc^  63  Ala.  585.  The  husband  of  the  appellant, 
it  may  be,  as  is  now  argued,  ought  to  have  joined  with  her  in 
the  suit ;  or,  it  may  be,  the  other  heirs  at  law  and  next  of  kin 
are  necessary  parties ;  or  the  errors  averred  to  have  occurred  in 
the  settlement,  may  not  be  stated  with  the  requisite  certainty ; 
these  are  not  now  questions  for  consideration.  If  in  these  re- 
spects, or  either  of  them,  the  bill  is  defective,  by  amendment, 
which  is  matter  of  right,  the  defects  could  have  been  cured  in 
the  Court  of  Chancery,  if  attention  had  been  drawn  to  thera. 
Attention  not  having  been  directed  to  them,  it  would  be  unjust 
to  the  appellant  now  to  consider  them,  and  aflSnn  a  decree  ren- 
dered upon  other  causes  of  demurrer,  which,  in  our  judgment, 
are  not  well  taken.  Such  is  the  rule,  at  least,  when  the  bill  is 
not  fatally  wanting  in  equity. 

A  court  of  equity  has  original  jurisdiction,  independent  of 
statutory  provision,  to  open  settlements  of  administrations  had 
in  the  Court  of  Probate.  Though  well  established,  the  juris- 
diction is  cautiously  and  sparingly  exercised ;  and  as  a  condi- 
tion precedent  to  its  exercise,  it  must  by  appropriate  pleading 
be  shown,  not  only  that  injustice  has  been  done,  but  that,  at 
the  time  of  the  settlement,  the  party  aggrieved  could  not,  in 
the  Court  of  Probate,  have  avoided  the  injustice,  because  of 
accident,  or  surprise,  or  by  reason  of  the  act  or  fraud  of  the 
adverse  party,  unmixed  with  fault  or  negligence  on  his  part. 
Otis  V.  Dargan^  53  Ala.  178;  Waring  v.  Lewis^  Ih,  615.  To 
the  exercise  of  the  statutory  jurisdiction  for  the  correction  of  er- 
rors of  law  or  fact  intervening  in  such  settlements,  it  is  also  es- 
sential that*the  errors  should  be  clearly  and  certainly  pointed  out, 
and,  by  the  averment  of  distinct  facts,  it  should  be  niade  to  appear 
that  such  errors  are  not  attributable  to  the  fault  or  neglect  of  the 
party  complaining. — Otis  v.  Dargan^  supra;  Boswdl  v.  Tmotir 
send^  57  Ala.  308 ;  Bowdeti  v.  Perdue^  59  Ala.  409.  The  maxims 
of  the  law,  intended  to  quiet  litigation,  to  silence  controversies,  to 

f;ive  repose  to  society,  security  to  titles,  and  to  save  individuals 
rom  repeated  vexation  for  the  same  cause,  are  esteemed  of  the 
highest  importance  in  the  administration  of  justice,  and  courts 
of  equity  are  as  unwilling  as  courts  of  law  to  relax  their  oper- 
ation. 

But  fraud  vitiates  any  and  every  transaction  it  may  infect; 
the  most  solemn  contracts,  and  judgments  or  decrees  of  courts 
Vol.  lxxii. 
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of  the  highest  or  most  inferior  jurisdiction.  When  a  party,  by 
the  misrepresentation,  by  tlie  fraud  or  deception  of  his  adver- 
sary, is  lured  into  security,  or  is  induced  to  abstain  from  enter- 
ing into  active  litigation,  there  is  no  real  contestation,  no  real 
hearing  and  adjudication,  and  the  judgment  and  decree  is  not 
in  fact  what  it  may  on  its  face  purport  to  be, — the  determination 
and  sentence  of  the  court  upon  the  merits  of  the  controversy. 
By  the  promises  or  representations  of  an  adversary,  a  party  may 
be  induced  not  to  attend  the  sitting  of  the  court ;  or  the  true 
state  of  the  matters  involved  may  be  misrepresented  or  con- 
cealed from  him,  the  relations  existing  between  him  and  his 
adversary  rendering  it  the  duty  of  the  latter  to  communicate 
full  and  "truthful  information;  in  these  and  similar  cases,  there 
is,  as  it  is  expressed  by  Judge  Story,  fraud  in  the  concoction  of 
the  judgment  or  decree,  and  a  court  of  equity  will  vacate  it, 
and  open  the  case  for  a  new  and  fair  hearing. — 2  Story's  Eq. 
§  1575;  Freeman  on  Judgments,  §§  489-493;  Wells'  lies  AOr 
jvdicata^  §  499 ;  Bigelow  on  Fraud,  70.  The  relation  existing 
between  these  parties,  the  legal  relation — that  of  trustee  and 
cestui  que  ifnist — independent  of  the  natural  relation  of  brother 
and  sister,  rendered  it  the  duty  of  the  appellee  to  communicate 
to  the  appellant  a  fair,  full,  truthful  statement  of  her  interest 
in  the  estate  he  was  administering.  Without  such  statement, 
without  a  full  disclosure  of  every  fact  necessary  to  inform  the 
appellant  of  the  value  of  her  interest,  he  could  not  enter  into 
any  transaction  with  her,  from  which  he  was  to  derive  profit, 
looking  to  the  extinguishment  of  her  interest,  or  to  his  acquisi- 
tion of  it,  or  to  his  acquittance  of  liability  for  it. — Ferguson 
V.  Lmory^  54  Ala.  510;  Malone  v.  KeUy^  lb.  532. 

The  application  of  these  principles  to  the  facts  in  this  case, 
ss  averred  in  the  bill, — and  the  truth  of  the  averment  the  de- 
murrer admits, — is  obvious.  Having  commenced  proceedings  in 
the  Court  of  Probate,  for  a  final  settlement  of  his  administra- 
tion, the  appellee  opens  a  correspondence  with  the  appellant, 
his  sister,  residing  in  a  distant  State ;  inclosing  to  her  a  mere 
general  statement,  that  her  interest  in  the  estate  is  a  specific 
aum  of  money,  which  he  proposes  to  pay  in  a  particular  way. 
The  proposition  is  accepted,  and  he  sends  a  receipt,  in  terms 
and  in  legal  ejffect,  a  complete  extinguishment  of  her  interest, 
and  a  full  release  to  him  from  all  liability  for  it,  which  he  re- 
quests shall  be  signed  by  the  appellant  and  her  husband,  and 
returned  to  him.  It  is  signed  and  returned,  and  he  remits  them 
ao  much  money,  as  he  had  agreed.  The  sum  stated  as  the 
amount  of  the  appellant's  interest  is  not  probably  a  fifth  of  the 
real  amount.  That  the  appellant  knew  the  falsity  of  his  state- 
ment, is  not  questioned,  and  can  not  be  questioned  in  view  of 
the  facts  stated  in  the  bill.     The  means  of  ascertaining  the  pre- 
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cise  value  of  the  interest  of  the  appellant  were  in  the  hands  of 
the  appellee,  not  in  her  hands,  and  she  had  not  access  to  them. 
There  could  be  but  one  motive  for  the  misrepresentation,  and 
that  must  have  been  the  diversion  of  her  attention  from  the 
settlement  he  was  proposing  to  make,  the  prevention  of  her 
interference  in  the  settlement,  and  the  acquisition  of  her  share 
or  interest  for  a  sum  wholly  disproportionate  to  its  value,  or 
the  equivalent  of  an  acquisition,  the  acquittance  of  all  liability 
for  it.  The  representation  was  relied  upon  by  the  appellant^ 
and  it  was  very  natural  for  her  to  rely  upon  it.  It  proceeded 
from  her  trustee,  whose  duty  it  was  to  give  her  information 
upon  which  she  could  rely ;  and  it  would  add  to  the  wickedness 
of  the  deception,  if  he  were  now  permitted  to  reproach  her 
with  fault,  negligence,  or  folly,  in  trusting  and  believing  him. 
He  invited  the  trust,  and  he  must  keep  it  inviolate.  Tlie  trust 
he  invited,  the  misrepresentation  to  which  confidence  was  given, 
absolved  the  appellant  from  the  duty  of  examining  the  accounts, 
filed  for  settlement,  from  litigating  their  correctness,  and  from 
presenting  her  rights  and  interests  to  the  court  for  adjudication 
and  determination. 

The  facts  disclose  a  fraud  upon  the  appellant,  which  vitiates- 
the  settlement,  to  the  same  extent  that  it  would  have  been  vi- 
tiated if  it  had  been  wholly  exparte^  and  without  notice.  The 
notice  was  of  no  avail,  when  it  was  attended  with  representa- 
tions, upon  which  she  had  the  right  to  rel\%  that  there  was  no- 
room  or  reason  for  controversy — that  without  it  the  full  meas- 
ure of  her  rights  would  be  accorded.  It  is  because  of  such  repre- 
sentations, frauds  by  which  a  party  obtains  unconscionable  advan- 
tages, that  a  court  of  equity  is  accustomed  to  annul  judgments  at 
law,  or  the  decrees  of  courts  of  concurrent  jurisdiction,  aflFord- 
ing  a  fair  opportunity  for  an  adjudication  of  the  rights  of  par- 
ties. Because  of  fraud  in  the  matter  on  which  the  decree  or 
judgment  was  rendered,  the  court  may  not  interfere ;  but,  when 
the  fraud  lies  in  an  extrinsib  and  collateral  act,  by  which  the 
judgment  or  decree  is  directly  obtained,  the  court  will  interfere. 
U,  S,  V,  Throckmorton^  98  U.  S.  61.  There  was  no  laches  upon 
the  part  of  the  appellant  in  not  litigating  in  the  Court  of  Pro- 
bate the  matters  of  which  complaint  is  now  made ;  and  whether 
the  bill  is  regarded  as  directed  to  the  general,  or  to  the  special 
statutory  jurisdiction  of  the  court,  tlie  demurrer  was  not  well 
taken. 

The  decree  must  be  reversed,  a  decree  here  rendered  over- 
ruling the  demurrer,  and  the  cause  will  be  remanded. 


Digitized  by  VjOOQ IC 


1882.] 


OF  ALABAMA. 

[Gilchrist  v.  Shackelford.] 


Gilchrist  v.  Shacl^elford. 

£iU  in  Equity  hy  PuTGhasei"  of  Lands  at  Sale  under  Probate 
Decree^  for  Injunction  of  Action  at  Law  hy  AdministrOr 
tory  and  Conveyance  of  Title  hy  Heirs.. 

1.  Ptirchase  at  lax-sale. — Held,  on  the  authority  of  Oliver  v.  Robitison, 
58  Ala.  46,  that  "neither  the  averments  nor  proofs  in  this  case,"  as  to 
a  purchase  of  lands  at  a  sale  for  unpaid  taxes  assessed  against  owners 
unknown,  *'  are  sufficient  to  efTect  a  devestiture  of  title  for  non-payment 
of  taxes." 

2.  Sale  of  lands  by  administrator, — Au  administrator's  power  to  sell 
the  lands  of  his  uitestate  is  purely  statutory ;  and  unless  he  files  a  peti- 
tion, containing  the  necessary  averments  to  give  the  Prohate  Court  ju- 
risdiction to  order  a  sale,  that  court  can  make  no  valid  order  of  sale,  save 
when  the  parties  in  interest  are  all  adults  and  of  sound  mind.  A  sale 
made  without  a  valid  order,  based  upon  a  proper  petition  filed,  and  up- 
on depositions  taken  as  in  chancery  cases,  is  absolutely  void,  and  confers 
no  title ;  but,  if  the  parties  are  all  adults,  and  of  sound  mind,  it  is  not 
necessary,  in  a  collateral  attack,  that  the  record  shall  show  that  the 
proof  was  taken  by  deposition. 

3.  Description  of  land^  in  petition. — '  *  Eighty  acres  of  land ,  lying  north 
of  Courtland,  and  east  of  the  Lamb's  Ferry  road,"  without  other  descrip- 
tive words  in  the  petition,  is  not  a  sufiicient  description  of  the  lands  sought 
to  be  sold  (Code,  §  2460),  but  is  void  for  indefiniteness  and  uncertainty. 

4.  Avennents  of  hill  by  purchaser ^  to  compel  conveyance  of  legal  title. 
When  a  purchaser,  or  sub-purchaser,  of  lands  sold  by  an  administrator 
under  an  order  or  decree  of  the  Probate  court,  files  a  bill  in  equity  in  the 
nature  of  a  bill  for  specific  performance,  seeking  to  obtain  a  conveyance 
of  the  legal  title  from  the  heirs,  and  to  enjoin  an  action  at  law  by  a  suc- 
ceeding administrator,  he  must  aver  and  prove  the  facts  which  give  the 
court  jurisdiction  to  order  the  sale ;  and  the  averment  of  mere  legal 
conclusions — ^as,  **  appropriate  allegations,"  **  proper  parties,"  **  legal 
grounds,"  etc. — is  not  sufficient. 

6.  Proof  of  proceedings  authorizing  sale — "When  the  averments  of  the 
bill  are  denied,  the  onus  of  proving  the  facts  necessary  to  support  the 
order  and  sale  is  on  the  complamant;  and  these  facts  are  properly 
proved  by  a  transcript  from  the  record  of  the  Probate  Court,  if  in  exist- 
ence ;  and  if  the  record  has  been  lost  or  destroyed,  it  must  be  proved  as 
other  disputed  facts  are  proved. 

6.  Application  of  purchase-money  to  debts  of  estate;  correspo7idence  of 
allegations  and  proof. — If  the  complainant  fails  to  prove  the  tacts  neces- 
sary to  sustain  the  validity  of  the  sale,  he  can  not  have  relief  because  the 
proof  shows  that  the  purchase-money  was  auplied  in  paying  the  debts  of 
the  estate,  when  that  fact  is  not  averred  in  the  bill. 

Appeal  from  the  Chancery  Court  of  Lawrence. 
Heard  before  the  Hon.  Thomas  Cobbs. 
The  bill  in  this  case  was  filed  on  the  11th  April,  1878,  by 
Philip  P.  Gilchrist,  against  E.  P.  Shackelford,  as  the  adminie- 


78 
113 

7 
161 

72 
181 

^ 

72 
136 

7 
145 

Digitized  by  VjOOQ IC 


8  SUPREME  COURT  [Dec.  Term, 

[Gilchrist  V.  Shackelford.] 

trator  de  bonis  non  of  the  estate  of  John  J.  McMahon,  de- 
ceased, and  the  several  heirs  at  law  of  said  decedent ;  and  sought 
to  enjoin  an  action  at  law,  which  said  administrator  had  brought 
against  the  complainant  to  recover  the  possession  of  a  tract 
of  land,  and  to  compel  a  conveyance  of  the  legal  title  to  the 
land  by  the  said  heirs.  The  land  was  described  in  the  bill,  and 
in  the  complaint  in  the  action  at  law,  as  "  a  tract  of  land  near  the 
town  of  Conrtland,  containing  about  eighty  acres,  more  or  le6s,and 
bounded  on  the  north  by  lands  of  John^.  Hawkins,  on  the  east  by 
the  Courtland  and  Lamb's  Ferry  road,  on  the  south  by  the  grave- 
yard and  lands  of  E.  P.  Shackelford  and  Mrs.  J.  M.  Swoope,  and 
on  the  east  by  the  lands  of  A.  J.  Sykes."  The  complainant  held 
the  land  under  a  conveyance  from  John  A.  Gilchrist,  and  claimed 
that  said  John  A.  purchased  it  at  a  sale  made  by  J.  C.  Baker, 
the  administrator  in  chief  of  said  McMahon's  estate.  As  to 
this  sale  and  purchase,  the  bill  contained  the  following  allega- 
tions : 

"  Your  orator  shows  that,  after  the  death  of  said  John  J. 
McMahon,  J.  C.  Baker,  then  a  citizen  of  said  county  of  Law- 
rence, was  duly  appointed  and  qualified  as  the  administrator  of 
his  estate ;  and,  as  such  administrator,  duly  filed  his  petition  in 
the  Probate  Court  of  said  county,  with  appropriate  allegations, 
and  making  proper  parties,  and  on  legal  grounds  asked  of  said 
court  a  decree  for  the  sale  of  the  lands  sued  for  as  above  alleged, 
together  with  other  large  tracts  of  laud,  the  property  of  said 
estate,  and  lying  in  said  county.  Said  petition  described  the 
land  now  in  controversy  as  '  eighty  acres  of  land,  lying  north 
of  Courtland,  and  east  of  the  Lamb's  Ferry  road ;'  and  complain- 
ant avers  t^at  the  same  was  the  only  isolated  tract  of  eighty 
acres  belonging  to  said  estate  that  [could]  be  appropiatefy  so 
described ;  ana  said  petitioner  asked  the  decree  of  said  court 
for  the  sale  of  said  land,  for  one-third  of  the  purchase-money 
to  be  paid  [in  cash,  and  the  residue  to  be  paid?]  on  the  1st  day 
of  January,  1861,  with  interest  from  the  1st  January,  1860.  Said 
petiton  was  filed  in  August,  1859,  and  said  decree  was  granted  on 
the  10th  October,  1859 ;  and  on  said  10th  October,  1859,  said  sale 
was  advertised  in  the  Movlton  Democrat^  a  newspaper  published 
in  said  county,  in  pursuance  of  an  order  of  said  court,  describing 
said  lands  and  town  lots,  the  order  of  sale  and  the  terms  thereof , and 
signed  by  said  Baker  as  administrator.  Your  orator  further  shows, 
that  on  the  said  14th  November,  1859,  in  pursuance  of  said  decree 
and  advertisement,  said  Baker,  as  administrator,  did  sell  said  lands 
so  advertised ;  that  said  eighty  acres  of  land  above  described  was 
bid  oflE  at  said  sale  and  purchased  by  John  A.  Gilchrist,  on  the 
terms  as  advertised,  at  the  price  of  — ^ —  dollars  per  acre,  aggregat- 
ing the  sum  of  $2,000 ;  that  said  Gilchrist  paid  one-third  of  said 
purchase-money  in  cash,  and  gave  his  note  for  the  balance,  pay- 
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able  January  let,  1861,  with  interest  from  January  Ist,  1860; 
that  said  Baker,  as  such  administrator,  duly  reported  the  sale  of 
said  lands  to  said  Probate  Court  on  the  20th  February,  1860, 
and  said  report  was  recorded  by  said  court,  and  said  sale  was 
also  duly  approved.  And  complainant  further  shows,  that  the 
said  John  A.  Gilchrist,  after  the  maturity  of  the  said  note  for 
the  balance  of  the  purchase-money,  fully  paid  off  and  discharged 
the  same,  and  said  note  was  delivered  up  and  surrendered  to 
him  by  said  Baker,  with  marks  of  cancellation  and  payment 
across  the  same  by  said  Baker;  but,  the  war  coming  on  imme- 
diately after  the  maturity  of  said  note,  the  further  proceedings 
in  said  Probate  Court,  properly  following  the  payment  of  said 
note,  were  not  had  in  said  court.  So  far  as  complainant 
knows  or  believes,  said  administrator  never  made  any  report 
of  the  payment  of  the  balance  of  said  purchase-money,  nor  was 
any  application  ever  made  for  an  order  to  make  title  to  said 
John  A.  Gilchrist,  and  no  title  was  ever  made  to  him  by  said 
Baker.  The  records  of  the  Probate  Court  of  said  county,  dur- 
ing the  time  which  embraces  the  entries  aforesaid,  were  destroyed 
during  the  late  war;  so  that  your  orator  is  unable  to  produce 
copies  of  the  transactions  above  recited." 

The  bill  contained,  also,  the  following  allegations :  "  Your 
orator  further  shows,  that  the  taxes  on  said  land  for  1869  were 
not  paid,  and  that  for  default  thereof,  on  the  10th  March,  1870, 
after  all  legal  and  regular  steps  by  the  assessor  and  collector  of 
taxes,  the  said  lands  were  sold  by  the  tax-collector,  the  said  tax 
being  assessed  to  owners  unknown ;  and  at  the  sale  thereof 
Thomas  Masterson  became  the  purchaser  of  said  lands,  for  the 
sum  of  $25,  that  being  the  tax,  penalty,  and  expenses  of  the 
same,  together  with  other  lands  in  the  same  assessment ;  and 
the  said  Masterson,  on  the  10th  March,  1872,  transferred  his 
certificate  of  purchase  to  your  orator ;  and  that  on  the  25th 
March,  1872,  Hon.  John  A.  McDonald,  the  probate  judge  of 
said  county,  executed  a  deed  to  your  orator  for  said  lands. 
The  said  original  deed  is  lost,  or  mislaid,  so  that  your  orator 
can  not  find  the  same,  though  he  has  made  diligent  search  for 
it,  but  the  same  is  recorded ;"  and  a  copy  was  made  an  exhibit 
to  the  bill.  This  deed,  as  shown  by  the  exhibit,  recited  that  a 
quarter-section  of  land,  particularly  described  by  number,  town- 
snip  and  range, '*  was  subject  to  taxation  for  the  year  1869;" 
that  said  taxes  remaining  due  and  unpaid,  on  the  10th  March, 
1870,  the  tax-collector,  "  by  virtue  of  authority  vested  in  him 
by  law,  at  an  adjourned  sale  which  was  begun  and  held  on  the 
first  Monday  in  March,  1870,  did  expose  to  sale  at  the  court 
house  in  said  county,  in  substantial  conformity  with  all  the  re- 
quisitions of  the  statute  in  such  case  made  and  provided,  the 
said  real  property  above  described,  for  the  payment  of  the 
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taxes,  interest,  penalties  and  costs  then  due  and  remaining  un- 
paid ;"  that  Masterson  became  the  purchaser  of  said  quarter-sec- 
tion, "  which  was  the  least  quantity  bid  for,"  at  the  price  of  $25, 
which  he  paid  to  the  tax-collector ;  that  Masterson  afterwards- 
transferred  his  certificate  of  purchase  to  said  P.  P.  Gilchrist ; 
that  two  years  had  elapsed  since  the  sale,  and  the  land  had  not 
been  redeemed,  &c. 

The  administrator  answered  the  bill,  denying  all  its  material 
allegations  as  to  the  sale  of  the  lands  under  the  probate  decree 
— that  a  proper  petition  was  ever  filed,  or  that  the  proper  par- 
ties were  brought  in,  or  that  the  purchase-money  was  paid,  &c.; 
and  requiring  strict  proof  of  all  these  allegations.  He  also  de- 
murred to  the  bill,  for  want  of  equity,  because  it  showed  that 
the  alleged  order  for  the  sale  of  the  lands  was  void  for  uncer- 
tainty and  indefiniteness  in  the  description  thereof;  and  because 
the  complainant,  if  he  acquired  any  title  by  his  alleged  pur- 
chase at  the  tax-sale,  had  an  adequate  remedy  at  law ;  and  on 
several  other  grounds  specifically  assigned.  The  other  defend- 
ants adopted  tlie  answer  and  demurrer  of  the  administrator. 

The  complainant  took  the  deposition  of  John  A.  Gilchrist, 
who  testified,  that  he  bought  the  land  at  a  sale  ''  conducted  by- 
said  J.  C.  Baker,  who  claimed  to  act  under  a  decree  of  the 
Probate  Court ;"  that  he  paid  one-third  of  the  purchase-money 
in  cash,  according  to  the  terms  of  the  sale,  and  gave  his  note 
for  the  residue,  as  alleged  in  the  bill;  that  this  note  was  after- 
wards settled,  by  agreement  between  him,  said  Baker,  and  Rob- 
ert G.  McMahon,  to  whom  the  estate  of  said  John  J.  McMahon 
was  indebted,  by  his  giving  a  draft  on  his  commission-merchants 
in  Huntsville,  in  favor  of  said  Robert  G.  McMahon,  and  said 
Baker  then  delivered  up  his  note,  having  written  the  word 
"Settle/V  across  the  face  of  it.  lie  produced  the  note,  which 
purported  to  be  given  for  "  second  and  last  payment  on  the 
purchase  of  eighty  acres  of  land  north  of  Courtland ;"  and  tes- 
tified that  the  word  "  tSettl-ed^^^  written  across  the  face  of  it,  wa» 
in  the  handwriting  of  said  J.  C.  Baker.  The  defendants  object- 
ed to  the  competency  of  this  witness  to  testify  as  to  any  trans- 
actions between  himself  and  said  Baker,  and  moved  to  suppress 
those  portions  of  his  testimony. 

The  complainant  also  took  the  deposition  of  the  probate 
judge  of  the  county,  who  testified  to  the  destruction  of  the  rec- 
ords and  papers  of  his  office  during  the  war,  by  the  United 
States  soldiers  under  Gen.  Streight;  and  he  appended  to  his 
deposition  a  certified  transcript,  purporting  to  contain  "all  the 
records  of  my  [his]  said  office  relating  to  the  estate  of  John  J. 
McMahon,  having  any  connection  with  the  sale  of  property  of 
said  estate."  The  following  are  the  material  portions  of  this 
transcript :    "  State  of  Alabama,  Lawrence  County.     Probate 
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Court,  February  Term,  1860.  On  the  application  of  J.  C.  Ba- 
ker, administrator  of  the  estate  of  J.  J.  McMahon,  deceased,  it 
is  ordered  by  the  court,  that  the  inventory  of  property  and 
report  of  sale,  as  returned  and  sworn  to  by  said  administrator, 
be  received  and  admitted  to  record,  which  is  in  the  words  and 
figures  following,  to-wit:  Inventory  of  property  belonging  to 
the  estate  of  J.  J.  McMahon,  deceased,  appraised,  advertised, 
and  sold  by  order  of  court,  November  14,  1859.  Terms  of 
sale,  one-third  cash,  January  1st,  1860;  balance  due  January 
let,  1861,  bearing  interest  from  date.  .  .  .  Eighty  acres  of 
land  north  of  Courtland,  being  a  part  of  S.  E.  ^  of  section  18, 
T.  4,  R.  4,  sold  to  John  A.  Gilchrist,  subject  to  survey,  for 
$30.01— $2,400.80.  On  surveying  these  4  acres,  at  $30.01—, 
$120.04,  to  be  secured  by  bill  on  Scruggs,  Donegan  &  Co.  .  . 
The  land  was  not  surveyed  until  the  14th  February,  three  months 
after  the  sale ;  hence  the  delay  in  making  the  return.  The  land 
sold  to  Gilchrist,  advertised  as  80  acres,  surveyed  84  acres.  .  . 
I  hereby  certify,  that  the  above  statement  of  sale  is  correct." 
This  was  signed  by  Baker  as  administrator,  and  purported  to 
be  sworn  to  before  a  justice  of  the  peace,  but  without  date. 

The  complainant  also  offered  in  evidence  the  deed  of  the  tax- 
collector,  but  adduced  no  evidence  of  the  proceedings  on  which 
the  sale  was  founded ;  and  the  defendants  objected  to  the  ad- 
mission of  the  deed  as  evidence. 

The  chancellor  overruled  the  demurrers  to  the  bill,  but  dis- 
misssed  it,  on  final  hearing  on  pleadings  and  proof,  on  the 
ground  that  the  complainant  had  tailed  to  make  out  his  case. 

The  decree  dismissing  the  bill  is  now  assigned  as  error. 

D.  P.  Lewis,  and  E.  H.  Foster,  for  appellant. — Though  the 
evidence  may  not  be  sufficient  to  establish  a  valid  petition  and 
order  of  sale,  the  records  having  been  destroyed,  it  is* shown 
beyond  controversy  that  a  sale  was  made  by  Baker,  as  adminis- 
trator, under  proceedings  had  in  the  Probate  Court ;  that  Gil- 
christ became  the  purchaser,  and  paid  the  purchase-money ;  and 
that  it  was  applied  to  the  lawful  purposes  of  the  administration, 
in  the  payment  of  the  debts  of  the  estate.  On  these  facts, 
there  being  no  allegation  or  pretense  of  fraud,  the  purchaser 
may  ask  a  court  of  equity  to  compel  the  heirs  to  make  liim  a 
title,  or  to  refund  the  purchase-money,  even  though  the  order 
of  sale  was  void. — Bland  v,  Bowie,  53  Ala.  152-62 ;  BeU  v, 
Craig^  62  Ala.  117;  Pickens  v,  Yarborouah,  30  Ala.  408; 
Smith  V,  Wertj  64  Ala.  34.  As  bearing  on  other  questions  that 
may  arise  in  the  case,  the  following  authorities  are  relied  on  : 
Bigelow  on  Estoppel,  514;  Maneely  v,  McGee^  4  Amer.  Dec. 
105 ;  Griffith  v,  Townley,  33  Amer.  Rep.  476 ;  Grignon  v,  As- 
tar,  2  How.  XJ.  S.  340;  Thompson  v.  Tolmie,  2  Peters,  162; 
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PcHmer  v.  Oumsey,  7  Wendell,  248 ;  Decker  v.  Livingston^  15 
Johns.  479;  9  Wendell,  520;  1  Phil.  Ev.  §§703,  603;  /J.  675, 
note  2. 

Phel4n  &  Wheeler,  corUra. — The  testimony  of  John  A. 
Gilchrist,  as  to  his  purchase  of  the  land  at  a  sale  by  Baker,  and 
other  transactions  between  him  and  Baker,  was  not  competent 
evidence. — Code,  §  3058 ;  StaUings  v,  Rinson,  49  Ala.  92 ;  46 
Ala.  580;  Alexander  v.  Jtofrnan.  70  111.  114.  There  is  no  le- 
gal proof  of  any  sale  by  the  administrator  under  proper  pro- 
ceedings— no  proof  that  any  petition  was  ever  filed,  or  any  or- 
der of  sale  based  on  it.  The  case  stands  as  if  the  land  had 
^  been  sold  by  the  administrator  without  any  order  of  court,  and 
witliout  any  authority  whatever;  and  such  a  sale  is  void. — As/i- 
urst  V.  AsAursty  13  Ala.  781 ;  Fambro  v.  GanU,  12  Ala.  298 ; 
JSartee  v,  Tomphins^  4  Sneed,  622.  The  decree  and  proceed- 
ings for  the  sale  must  be  proved  by  the  record,  or  a  certified 
copy. — Lyon  v.  BoUifhg^  14  Ala.  753.  If  the  record  has  been 
destroyed,  the  onl  v  remedy  is  to  substitute  the  lost  record. — Bisli- 
opy,  Hampton,  19  Ala.  792;  2  Brick.  Dig.  393-4.  The  proof 
failing  to  sustain  the  case  made  by  the  bill,  the  complainant  can 
not  have  relief  based  on  the  application  of  the  purchase-money ; 
since,  if  that  fact  was  fully  proved,  it  is  outside  the  allegations 
and  prayer  of  the  bill. 

STONE,  J. — The  present  bill  was  filed  to  enjoin  an  action 
of  ejectment,  and  to  obtain  title  to  lands,  in  the  nature  of  an 
application  for  specific  performance.  It  rests  on  two  distinct 
claims;  first,  purchase  at  tax-sale,  and  title  derived  thereunder. 
If  Gilchrist'acquired  any  title  under  that  purchase  and  convey- 
ance, it  was  and  is  purely  legal,  and  can  not  aid  the  equity 
of  the  present  bill.  But  neither  the  averments  nor  proofs  of 
that  sale  and  conveyance  are  suflicient  to  effect  a  devestiture  of 
title  for  non-payment  of  taxes.-— (9feV/»  v,  Robinson^  58  Ala.  46. 

The  main  ground  of  relief  is  the  alleged  purchase  at  admin- 
istrator's sale.  On  this  question  we  feel  constrained  to  hold,  with 
the  chancellor,  that  the  complainant  has  failed  to  make  out  his 
case.  The  power  in  the  administrator  to  sell  the  lands  of  his 
intestate  is  purely  statutory ;  and  unless  he  files  a  petition,  con- 
taining the  necessary  averments  to  give  the  court  jurisdiction, 
the  Probate  Court  can  make  no  valid  order  of  sale.  Save  when 
the  parties  are  all  adults,  and  of  sound  mind,  a  sale  made  with- 
out an  order  of  court  therefor,  based  oh  a  proper  petition  filed, 
and  upon  depositions  taken  in  writing  as  in  chancery  cases,  is 
absolutely  void,  and  confers  no  t\\Xe.—Satcher  v,  Satcher^  41 
Ala.  26;  Petttis  v,  McClannahan^  52  Ala.  55;  Robertson  v. 
Bradford,  70  Ala.  385.     And  even  when  the   parties  are  all 
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adnlta,  and  of  soand  mind,  all  the  fore^ing  requisites  must  be 
conformed  to,  except  that  on  collateral  assault,  it  is  not  neces- 
sary that  the  record  shall  show  that  the  proof  was  taken  by 
deposition. 

The  averments  of  the  present  bill,  as  to  what  the  petition  to 
the  Probate  Court  contained,  are  fatally  defective.  The  de- 
scription of  the  land  in  the  petition  for  the  order  of  sale,  as 
averred  in  the  bill,  falls  below  the  requirements  of  the  statute. 
Code  of  1876,  §  2450.  The  language  employed  in  this  descrip- 
tion is,  "  E^hty  acres  of  land,  lying  north  of  Courtland,  and 
east  of  the  Lamb's  Ferry  road."  The  statute  declai'es,  the  pe- 
tition "  must  describe  the  lands  accurately."  The  description, 
as  averred  in  this  bill,  is  void  for  uncertamty. 

There  are  many  other  jurisdictional  averments,  necessary  to 
a  valid  petition,  which  this  bill  fails  to  show  were  made.  The 
petition,  to  be  suflHcient,  must  expressly  state  one  of  the  statutory 
grounds  authorizing  a  sale.  Without  this,  the  court  never  ac- 
quires jurisdiction  to  order  a  sale ;  and  a  sale  made  under  an 
order,  granted  otherwise  than  on  such  petition,  confers  no  title, 
legal  or  equitable.  A  bill,  such  as  this,  which  seeks  to  perfect 
a  title  to  lands  purchased  at  administrator's  sale,  must  expressly 
aver  the  existence  of  the  facts  which  gave  the  Probate  Court 
jurisdiction  to  order  the  sale;  and  they  must  be  expressly 
averred,  not  as  conclusions,  but  as  specified  facts.  "Appro- 
priate allegations,"  "proper  parties,"  "legal  grounds,'^  are 
wholly  insuflScient.  The  bill  should  have  set  forth  what 
were  the  allegations,  who  were  the  parties,  and  what  was  the 
ground  on  which  the  order  was  prayed. — JRobertson  v,  Brad- 
ford^ 70  Ala.  358 ;  Tyson  v,  Brown^  65  Ala.  244.  Sometimes 
these  averments  are  supplied  by  making  a  transcript  of  the 

Srobate  proceedings  an  exhibit  to  the  bul,  but  that  was  not 
one  in  this  case.  And,  when,  as  in  this  case,  the  averments 
of  the  bill  are  denied,  the  onvs  is  on  the  complainant  to  prove 
them.  This  is  done  by  the  production  of  the  probate  record, 
properly  authenticated,  when  it  is  in  existence.  If  destroyed, 
it  must,  be  proved  as  other  disputed  facte  are  proved. — Mc- 
Bryde  v.  Roodea^  69  Ala.  133 ;  Smith  v.  Wert,  64  Ala.  34.  Both 
the  averments  and  proof  in  this  case  are  wholly  insuflScieiit. 

tt  is  contended  for  appellant,  that,  eten  if  the  record  fails  to 
show  the  Probate  Court  acquired  jurisdiction  to  order  the  sale, 
he  is  entitled  to  relief,  because  the  estate  got  the  benefit  of  the 
purchase-money,  in  having  its  debt  cancelled  to  that  extent. 
Bell  V.  Oraiffj  52  Ala.  215,  and  Bland  v.  Bowie,  53  Ala.  152, 
are  relied  on  in  support  of  this  position.  A  complete  answer 
to  this  argument  is  found  in  the  fact,  that  the  bill  contains  no 
averment  to  let  in  such  proof.     Relief  can  not  be  granted  on 
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allegations  without  proof,  nor  on  proof  without  allegations. — 1 
Brick.  Dig.  743,  §§  1538  et  seq. 
Affirmed. 


Berry,  DemoTille  &  Co.  v.  Sot^  ell. 

Bill  iri  EquHy  far  Reformation  of  Deed, 

1.  Reforination  of  irritten  instrumejits  i7i  equity. — ^AVhen,  through  raia- 
take  or  fraud,  a  \iTitt^n  instrument  fails  to  express  a  material  term  of  the 
real  contract  which  the  parties  mutually  intended  to  make,  a  court  of 
equity  will  reform  it,  on  clear  and  satisfactory  proof,  so  as  to  make  it  ex- 
press the  true  contract ;  and  this  relief  will  be  granted,  not  only  between 
the  immediate  parties  to  the  contract,  but  also  against  creditors  and  pur- 
chasers chargeable  with  notice  of  the  mistake ;  but  not  against  innocent 
third  persons  who  have  acquired  vested  rights,  and  who  can  not  be  placed 
in  statu  quo. 

2.  Same. — On  the  facts  of  this  case, — a  father  having  conveyed  by 
deed  a  house  and  lot  to  his  married  daughter,  reciting  only  love  and  affec- 
tiou  as  its  consideration,  and  not  using  any  words  which  would  exclude 
the  marital  rights  of  her  husband ;  and  an  attachment  against  the  father 
being  afterwards  levied  on  the  property — the  deed  was  reformed,  against 
the  husband,  the  father,  and  the  attaching  creditor,  on  averment  and 
proof  that  the  husband  bought  the  property,  paid  a  part  of  the  price  with 
moneys  belonging  to  his  wife,  and  conveyed  it  to  her  father,  under  a  ver* 
bal  agreement  between  the  three  that  it  should  be  conveyed  to  the  wife 
as  an  equitable  separate  estate ;  and  that  it  was  not  so  conveyed  through 
mistake  on  the  part  of  the  draughtsman. 

3.  Same;  voluntary  conveyance;  narol  evidence  as  to  comdderation. 
A  voluntary  conveyance  is  void  as  to  tne  existing  creditors  of  the  grantor, 
and  parol  evidence  is  not  admissible,  at  law,  to  contradict  its  recitals  as 
to  the  consideration.  Hence,  the  grantee,  claiming  that  the  deed  was 
founded  in  fact  on  valuable  consideration,  would  be  without  legal  remedy 
against  an  attaching  creditor  of  the  grantor,  and  the  levy  of  the  attach- 
ment would  be  no  obsUicle  to  a  reformation  of  the  deed  in  equity. 

4.  Same  ;  who  is  bona  fide  purchaser  ;  right  of  creditor  to  pursue  ynon- 
eys  of  debtor. — ^The  attaching  creditor  in  such  case,  seeking  to  recover  an 
antecedent  debt  due  from  the  grantor,  can  not  claim  protection  as  a  bona 
fide  purchaser,  against  the  equity  of  the  grantee  to  have  the  deed  re- 
formed ;  nor  can  he  claim  that  the  deed  is  partly  voluntary  (and  to  that 
extent  fraudulent  and  void  as  to  him),  because' the  grantor,  his  debtor, 
paid  a  balance  of  purchase-fhoney  due  to  the  original  vendor  of  the  land, 
when  it  appears  that  he  was  bound  on  the  note  as  surety  for  the  pur- 
chaser, the  nusband  of  the  grantee ;  nor  can  he  assert  any  rights  against 
the  land,  by  subrogation  or  otherwise,  on  account  of  the  moneys  thus 
paid  by  his  debtor. 

Appeal  from  the  Chancery  Court  of  Limestone. 
Heard  before  the  Hon.  Thomas  Cobbs. 
The  bill  in  this  case  was  filed  on  the  26th  April,  1876,  by 
Mrs.  Julia  C.  Sowell,  a  married  woman,  suing  by  her  next 
Vol.  lxxu. 
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friend,  against  Benjamin  M.  Sowell  (her  hnsband),  Preston  Cap- 
8haw  (her  father),  and  the  partners  composing  the  mercantile 
firm  of  Berry,  Demoville  &  Co.,  a  firm  doing  business  in  Nash- 
ville, Tennessee  p  and  sought  the  reformation  of  a  deed  to  a 
house  and  lot  in  the  town  of  Athens,  so  as  to  make  it  show  that 
it  was  not  a  voluntary  conveyance  (as  on  its  face  it  purported 
to  be),  and  to  create  in  the  complainant  an  equitable  separate 
estate;  and  also  an  injunction  against  attachments  whicli  had 
been  levied  on  the  house  and  lot,  as  the  property  of  said  Cap- 
ehaw,  at  the  suit  of  Berry,  Demoville  &  Co.,  as  creditors  of 
said  Capshaw.  The  deed  sought  to  be  reformed,  dated  Decem- 
ber 19,  1873,  was  executed  by  said  Preston  Capshaw,  and  con- 
veyed the  said  house  and  lot  to  the  complainant,  on  the  recited 
consideration  of  natural  love  and  affection  for  her.  The  said 
house  and  lot  formerly  belonged  to  one  B.  M.  Townsend,  and 
was  sold  and  conveyed  by  him,  by  deed  dated  March  16th,  1870, 
to  said  B.  M.  Sowell,  the  complainant's  husband.  The  consid- 
eration of  this  sale  and  conveyance  was  82,000,  one  half  of 
which  was  paid  in  cash  by  said  B.  M.  Sowell ;  and  he  gave  his 
note  for  the  residue,  payable  twelve  months  after  date,  with 
said  Capshaw  and  anotner  as  his  sureties.  On  May  22d,  1871, 
B.  M.  Sowell  conveyed  said  house  and  lot  to  said  Capshaw,  on 
the  recited  consideration  of  $2,000,  by  deed  with  covenants  of 
warranty ;  and  Capshaw  conveyed  it  to  the  complainant,  by 
deed  dated  Decern oer  19,  1873,  the  reformation  of  which  was 
sought  by  the  bill.  When  SowelPs  note  for  the  purchase- 
money  remaining  unpaid,  $1,000,  fell  due,  or  soon  afterwards, 
it  was  paid  or  taKen  up  by  Capshaw,  his  surety,  who  paid  $600 
in  cash,  and  gave  his  own  note  for  the  residue,  $400;  and  he 
paid  this  note  afterwards.  In  explanation  of  these  transac- 
tions, and  as  grounds  for  a  reformation  of  Capshaw's  deed  to 
the  complainant  as  prayed,  the  bill  alleged  that,  about  the  time 
when  So  well's  note  for  $1,000  became  due,  on  which  Capshaw 
was  bound  as  his  surety,  the  complainant's  husband  and  father 
desired  to  have  the  property  settled  on  her  as  an  equitable  sep- 
arate estate,  and  to  accomplish  this  object,  by  agreement  be- 
tween them  and  the  complainant,  she  and  her  husband  conveyed 
another  lot  in  Athens  to  said  Capshaw,  in  consideration  of  the 
payment  by  him  of  the  amount  due  on  the  note  to  Townsend, 
and  Sowell  also  conveyed  to  him  the  said  house  and  lot  involved 
in  this  suit,  on  his  agreement  to  convey  the  property  last  men- 
tioned to  the  complainant,  by  words  which  might  create  in  her 
an  equitable  separate  estate ;  and  that  by  a  common  mistake  on 
the  part  of  the  parties  themselves,  and  through  the  ignorance 
or  mistake  of  the  draughtsman,  the  deed  afterwards  executed 
to  her  failed  to  express  this  intention  and  agreement.  The 
attachment  of  Berry,  Demoville  &  Co.  was  levied  on  the  land 
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on  the  14th  April,  1874,  and  was  founded  on  a  debt  created  in 
1873,  by  a  partnership  of  which  Capshaw  was  a  member ;  and 
the  complamant  alleged." that  said  property  was,  at  the  time 
and  long  before  the  creation  of  said  alleged  debt,  her  separate 
property,  and  was  in  her  actual  possession,  openly  held  and 
claimed  by  her,  and  purchased  and  paid  for  by  means  of  her 
own  and  ner  husband's." 

Capshaw  and  B.  M.  Sowell  admitted  the  allegations  of  the 
bill,  and  made  no  defense.  Berry,  Demoville  &  Co.  demurred 
to  the  bill  for  want  of  equity,  assigning  several  specific  grounds 
of  demurrer ;  denied  the  alleged  agreement  and  mistake,  and 
required  strict  proof  thereof ;  denied  that  they  had  any  notice, 
actual  or  constructive,  of  said  mistake  and  agreement,  and 
claimed  to  be  entitled  to  protection  against  it  as  6<?na  fide  pur- 
chasers without  notice ;  and  insisted  that  Capshaw's  deed  to  the 
complainant,  at  least  to  the  amount  of  the  purchase-money  paid 
by  him  to  Townsend,  was  vohmtary,  fraudulent,  and  void  as 
against  them.  Tlie  chancellor  overruled  the  demurrer  to  the 
bill,  and,  on  final  hearing,  on  pleadings  and  proof,  rendered  a 
decree  for  the  complainant.  The  overruling  of  the  demurrer, 
and  the  final  decree,  are  now  assigned  as  error. 

McClellax  &  McClellan,  for  appellants. — (1.)  The  legal 
title  to  the  house  and  lot  was  vested  in  Capshaw  by  Sowell's 
deed  to  him,  and  that  deed  was  duly  executed  and  recorded. 
Capshaw's  deed  to  Mrs.  Sowell  is  a  voluntary  conveyance  on  its 
face,  and  is,  therefore,  fraudulent  and  void  as  against  his  exist- 
ing creditors. — Foote  v.  Cobb,  18  Ala.  685 ;  Thcmas  v.  DeGraf- 
fenreid,  17  Ala.  602,  and  cases  cited  in  2d  Brick.  Digest,  21, 
§  100.  (2.)  Whether  the  purchase-money  to  Townsend  was 
paid  by  Sowell  or  Capshaw,  or  partly  by  each,  is  immaterial ; 
the  complainant  being,  in  either  case,  a  mere  volunteer,  or  gra- 
tuitous donee. — 1  Story's  Equity,  §§  706-7,  789^94 ;  and  cases 
collected  in  1st  Brick.  Digest,  694,  §  790.  (3.)  To  authorize 
the  reformation  of  a  written  instrument,  on  the  ground  of  mis- 
take, the  proof  must  be  certain,  clear,  conclusive,  and  satisfac- 
tory beyond  a  reasonable  doubt. — Campbell  v,  Hatchett,  55  Ala. 
548;  Clark  v.  Hart,  57  Ala.  390;  Hubbard  v,  Allen,  59  Ala. 
283 ;  Loclchart  v.  Cameron,  29  Ala.  355 ;  Rumbly  v.  Stainton^ 
24  Ala.  712.  The  evidence  here  utterly  fails  to  establish  the 
mistake  or  mistakes,  as  alleged,  and  the  admitted  facts  clearly 
negative  any  mistake.  Sowell  was  the  draughtsman  of  the 
deed,  and  he  was  a  licensed  attorney.  That  he  should  have 
conveyed  the  property  to  Capshaw,  instead  of  conveying  it  di- 
rectly to  his  wife,  if  he  desired  to  create  an  equitable  estate  in 
her,  was  a  very  singular  procedure,  which  ought  to  have  been 
explained ;  and  his  acceptance  of  a  deed  from  Capshaw,  which, 
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instead  of  stating  the  facts  now  set  up,  simply  recites  love  and 
affection  as  its  consideration,  ought  to  have  been  explained,  if 
at  all  susceptible  of  explanation.  Add  to  this  the  averment  of 
the  bill,  that  the  complainant  knew  nothing  of  these  matters 
until  within  "  about  two  months  before  the  commencement  of 
this  suit"  (from  which  it  is  a  fair  inference,  that  neither  of 
these  deeds  was  ever  delivered  to  her),  and  belief  in  an  honest 
mistake  or  mistakes,  as  alleged,  requires  great  credulity.  (4.) 
But  all  these  transactions,  when  considered  in  connection  with 
the  insolvency  of  said  Capshaw,  his  efforts  to  defeat  the  claims 
of  his  creditors  by  collecting  his  available  assets,  disposing  of 
bis  property,  and  leaving  the  country,  and  the  levy  of  an  attach- 
ment on  this  property,  are  easily  understood,  and  show  an  at- 
tempt to  defraud  creditors,  which  a  court  of  equity  will  not 
countenance. — Pattori  v.  Bcecher^  62  Ala.  580-94;  May^  v. 
May,  33  Ala.  203 ;  Brantley  v.  West,  27  Ala.  642. 

Walker  &  Shelby,  contra,  cited  Story's  Equity,  vol.  1, 
§§  136,  138,  156,  165,  166;  Larklna  v,  Biddle,  21  Ala.  252; 
Sawyer  v.  Harvey,  3  Ala.  331 ;  Alexander  v,  Caldwell,  55  Ala. 
517 ;  Stone  v.  Hale,  17  Ala.  564 ;  Whitehead  v,  Brovm,  18  Ala. 
682;  Bashitis  v.  Galhoun,  45  Ala.  582. 

SOMERYILLE,  J. — It  is  a  settled  principle  of  equity  juris- 
prudence, that  where,  by  mistake,  or  fraud,  a  deed  or  other 
written  contract  fails  to  express  any  material  term  of  the  real 
agreement  which  the  parties  mutually  intended  to  make,  a  court 
of  equity  will,  on  clear  and  satisfactory  proof  of  such  mistake 
or  fraud,  reform  the  instrument,  so  as  to  make  it  conform  to 
the  intention  of  the  parties,  and  embody  the  actual  or  true 
agreement. — Alexander  v.  Caldwell,  55  Ala.  517 ;  Campbell  v, 
MatcliMt,  lb.  548.  The  aim  of  the  court,  in  such  cases,  is  to 
place  the  parties,  as  nearly  as  possible,  in  the  situation  they 
would  have  occupied  but  for  the  mistake. — Waterman  on  Spe- 
cific Performance,  §§  368,  369. 

And  this  jurisdiction  to  reform  or  rectify  written  instruments 
may  be  exercised  as  well  against  creditors,  and  purchasers  hav- 
ing actual  or  constructive  notice  of  the  mistake,  as  between  the 
immediate  parties  themselves. — Dozier  v,  Mitchell^  65  Ala.  511 ; 
Baskins  v,  Calhoun,  45  Ala.  582 ;  Williams  v.  Hatch,  38  Ala. 
338;  1  Story's  Eq.  Jur.  §§  165,  166.  If,  however,  the  parties 
can  not  be  placed  in  statu  qno,  or  if  the  mistake  can  not  be 
rectified  wituout  impairing  the  vested  rights  of  innocent  third 
parties,  having  no  notice  of  the  mistake,  the  aid  of  equity  will 
be  withheld. — Waterman  on  Spec.  Perf.  §  384. 

The  present  bill  is  filed  to  reform  a  deed  to  certain  real  estate, 
executed  bv  the  defendant,  Capshaw,  to  the  complainant,  Mrs. 
2 


Digitized  by  VjOOQ IC 


18  SUPREME  COURT  [Dec.  Term, 

[Berry,  Demoville  &  Co.  v.  Sowell.] 

Sowell,  and  dated  December  19,  1873.  Ancillary  to  tliis,  an 
injunction  is  prayed  against  a  writ  of  attachment  levied  upon 
the  land  by  the  appellants,  Berry,  Demoville  &  Co.  No  diflB- 
culty  is  presented  as  betv^een  the  immediate  parties  to  the  deed. 
The  bill  alleges  an  agreement  between  Benjamin  Sowell,  com- 
plainant's husband,  who  is  made  one  of  the  defendants  to  the 
bill,  and  his  wife,  the  complainant,  on  the  one  part,  and  the  de- 
fendant, Capshaw,  on  the  other,  that  the  husband  should  con- 
vey the  property  in  controversy  to  Capshaw,  in  order  that  he 
might  re-convey  to  the  wife,  in  such  manner,  and  with  such  apt 
words,  as  to  constitute  the  property  her  separate  estate  by  con- 
tract. Capshaw,  who  thus  constituted  Limself  a  mere  trustee, 
made  this  re-conveyance;  but,  by  omission,  ignorance,  or  mis- 
take of  the  draughtsman,  the  consideration  of  the  deed  was 
recited  to  be  mere  love  and  affection^  instead  of  a  vahiable  one 
moving  from  the  grantee  and  her  husband,  and  the  apt  words 
necessary  to  describe  or  create  the  separate  equituhle  estate  w^ere 
omitted.  The  parties  are  thus  alleged  to  have  executed  an  in- 
strument, by  common  mistake,  different  from  the  one  agreed 
on,  and  prejudicial  to  the  rights  of  the  complainant.  These 
facts  are  admitted  in  the  answers  of  both  Capsliaw,  the  grantor 
in  the  deed,  and  of  J^enjamin  Sowell,  the  husband,  who  acted 
for  his  wife ;  and  are,  in  our  opinion,  sustained  by  the  evidence. 
The  case  is  clearly  one  in  which  the  equity  of  rectification, 
which  is  strictly  in  the  nature  of  specific  performance,  can  be 
invoked,  unless  there  be  some  other  ground  of  valid  objection. 

The  remedy  of  Mrs.  Sowell,  in  a  court  of  law,  was  totally 
inadequate.  The  deed  on  its  face  pui'jDorted  to  be  a  mere  vol- 
untary conveyance,  which  would  be  void  as  to  the  attaching 
creditors,  whose  del)ts  existed  at  the  time  of  its  execution.  It 
was  incapable  of  being  established  by  parol  proof  of  a  valuable 
consideration  in  a  court  of  law,  such  evidence  being  inadmissi- 
ble as  tending  to  vary  the  legal  effect  of  the  instrument.  The 
only  remedy,  in  such  cases,  is  a  bill  in  equity  filed  with  the 
view  of  its  reformation. — Kerr  on  Fraud  &  Mis.  191-2;  Hvh- 
bard  v.  Allen,  59  Ala.  283. 

The  levy  of  the  attachment  was  no  obstacle  to  the  reforma- 
tion of  the  deed  conveying  the  attached  property  to  the  com- 
plainant. The  equity  of  Mrs.  Sowell,  arising  from  the  pur- 
chase of  the  house  and  lot  in  question  with  her  money,  was 
superior  to  the  lien  acquired  by  the  levy  of  the  attachment, 
whether  the  attaching  creditors  "had  notice  of  such  equity  or 
not.  The  attachment  could  only  reach  the  actiml  Interest  of  the 
defendant  in  attachment,  whatever  that  might  be,  and  is  no 
impediment  to  the  assertion  of  all  equities  previously  existing 
as  incumbrances  on  the  property. — Drake  on  Attachments, 
§  223 ;  Freeman  on  Judg.  §§  356-7.     Nor  can  an  attaching 
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creditor  claim  protection  as  a  hmiafide  purchaser,  as  he  seeks  to 
recover  an  old  debt,  and  parts  witJi  no  present  consideration. 
Depeyster  v,  Gould^  29  Amer.  Dec.  723 ;  Rogers  v.  AdamSy 
^^  Ala.  600.  The  same  rule  was  applicable,  in  this  State,  to 
the  liens  of  judgment  creditors,  until  it  was  expressly  abrogated 
bv  statute. — Coster  v.  Bank  of  Georgia^  24  Ala.  37;  Prest(m 
S  Stetson  V.  McMillan,  58  Ala.  84 ;  Code  of  1876,  §§  2199, 
2200;  Freeman  on  Judg.  §§  356-7. 

The  evidence  shows  that  the  complainant  was  in  possession 
of  the  premises,  and  that  the  deed  from  Capshaw  to  her,  here 
sought  to  be  reformed,  was  executed  and  recorded  before  the 
levy  of  the  attachment  sued  out  by  appellants.  The  original 
vendors,  Townsend  and  wife,  conveyed  to  Benjamin  SoweTl,  in 
March,  1870,  for  a  consideration  of  two  thousand  dollars.  Of 
this  sura,  one  thousand  dollars  was  paid  in  cash ;  and  the  note 
of  Sowell  was  given  for  the  balance,  upon  which  Capshaw  be- 
came one  of  the  sureties.  Capshaw  afterwards  became  indebted 
to  Sowell,  in  the  sum  of  about  six  hundred  dollars,  for  a  lot  of 
land  in  the  town  of  Athens,  which  he  paid  upon  the  debt  to 
Townsend  ;  and  he  also  paid  out  of  his  own  funds  the  balance 
of  the  purchase-money,  amounting  to  about  four  hundred  dol- 
lars. It  is  insisted  that  this  was  a  donation  to  the  complainant, 
his  daughter,  to  whom  he  conveyed  the  house  and  lot,  as  above 
stated,  in  December,  1873,  and  that  the  conveyance  was,  there- 
fore, fraudulent.  If  the  premise  be  true,  the  conclusion  would 
follow,  at  least  so  far  as  to  render  the  deed  constructively  fraud- 
ulent, and  the  grantee  would  be  constituted  a  trustee  in  invitum 
to  the  extent  of  the  gift;  such  beiiig  the  principle  governing 
voluntary  conveyances. — Bump  on  Fr.  Conv.  303.  But  we  are 
not  at  liberty  to  regard  the  transaction  in  this  light.  The  four 
hundred  dollars  in  question  was  paid  by  Ca])fihaw,  pursuant  to 
a  previous  obligation  entered  into  as  s^irety  for  Benjamin  Saw- 
ell,  It  was  not,  therefore,  a  gift  to  the  complainant,  but  money 
paid  by  request  for  the  use  of  the  principal,  Sowell,  against 
whom  an  action  of  assumpsit  would  lie  at  the  instance  ot  Cap- 
shaw. So,  a  garnishment  might  lie  against  him,  as  the  debtor 
of  Capshaw,  in  favor  of  the  appellants.  These  conclusions  are 
utterly  in  conflict  with  the  theory  of  a  gift  to  complainant. 

The  fact  that  the  money,  paid  by  the  surety  for  the  princi- 
pal, was  invested  by  the  latter  in  the  lands  purchased  for  com- 
plainant, confers  no  right  upon  the  appellants,  as  creditors,  to 
pursue  the  fund  into  the  investment.  Such  investment,  stand- 
ing alone,  raises  no  equity  in  favor  of  the  creditors  of  the 
surety,  either  by  subrogation  or  otherwise.  Such,  at  least,  is 
the  doctrine  of  this,  court  as  established  by  its  past  decisions. 
I^oster  V.  Trustees  of  Athenceum,  3  Ala.  302 ;  Knighton  v.  Cur- 
ry, 62  Ala.  404. 


Digitized  by  VjOOQ IC 


20  SUPREME  COURT  [Dec.  Term, 

[Whorley  v.  Memphis  &  Charleston  Railroad  Co.] 

The  decree  of  the  chancellor  must,  under  these  principles^ 
be  aflSrmed. 


72  aa 

83  68 
78 


72   20 
{l2U  461| 


Whorley  v.  Memphis  &  Charleston 
Railroad  Company. 

Garnishment  on  Judgmmitj  Amendmmtt  of  Judgment  nunc 

pro  tunc, 

1.  Judgment  against  garnishee;  recital  of  judgment  against  defendant. 
A  garnishment  on  a  judgment  being  consequential  ana  auxiliary  only, 
the  final  judgment  agamst  the  garnishee  must  recite  the  fact  and  amoimt 
of  the  judgment  against  the  original  defendant. 

2.  Amendment  of  judgment  nunc  pro  tunc. — At  common  law,  a  jud^ 
ment  could  not  be  amended  after  the  expiration  of  the  term  at  which  it 
was  rendered ;  and  while  the  statutory  provisions  authorizing  the  correc- 
tion of  errors  or  mistakes  after  the  expiration  of  the  term,  on  record  or 
gwa^i-record  evidence  (Code,  §  3154),  have  been  liberally  construed,  they 
are  confined  to  clerical  errors  or  mistakes,  leaving  judicial  errors  to  be 
corrected  by  appeal. 

3.  Same;  what  are  clerical  errors, — In  the  entry  of  a  final  judgment 
against  a  garnishee,  it  is  the  duty  of  the  clerk  to  recite  the  fact  and 
amount  of  the  original  judgment  against  the  defendant ;  and  his  failure  to 
do  so  is  a  clerical  error,  which  may  be  corrected  nunc  pro  tunc  at  a  sub- 
sequent term. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  II.  C.  Speake. 

The  appellants  in  this  case,  J.  &.  L.  Whorley,  recovered  a 
judgment  by  default  against  William  Greet,  at  the  April  term, 
1874,  and  a  writ  of  inquiry  as  to  the  damages  was  ordered,  to 
be  executed  at  the  next  term ;  and  at  the  next  term,  on  the  ex- 
ecution of  the  writ,  the  damages  were  assessed  at  $195.47.  On 
this  judgment  a  garnishment  was  sued  out  on  the  29th  of  Sep- 
tember, 1877,  and  was  served  on  the  Mempliis  &  Charleston 
Railroad  Company  as  the  debtor  of  said  Greet.  The  garnishee 
filed  an  answer,  admitting  an  indebtedness  to  said  (irreet  to  the 
amount  of  $162,50;  and  judgment  was  thereupon  rendered  against 
said  garnishee,  at  the  May  term,  1879,  for  that  amount  with  costs 
against  the  defendant ;  but  this  judgment  did  not  recite  the  fact  or 
the  amount  of  the  original  judgment.  Afterwards,  in  vacation, 
the  plaintiff  entered  on  the  docket  a  motion  to  amend  this  judg- 
ment, nunc  pro  tunc,  "by  reciting  in  substance  the  existence, 
date,  amount  and  parties  to  the  judgment  rendered  in  said 
cause  against  said  Willam  Greet ;"  and  this  motion  coming  on 
to  be  heard  at  the  next  term,  they  offered  in  evidence,  in  sup- 
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port  of  their  motion,  the  original  judgments  against  Greet,  the 
aflSdavit  and  garnishment,  the  answer  of  the  garnishee,  and  all 
the  proceedings  in  the  cause  shown  by  the  record.  The  court 
excluded  all  this  evidence  as  offered,  on  objections  interposed 
by  the  garnishee,  and  overruled  the  motion  to  amend  the  judg- 
ment. The  plaintiffs  duly  reserved  exceptions  to  these  several 
rulings,  and  they  now  assign  the  same  as  error. 

R.  A.  McClellan,  with  Rice  &  Wiley,  for  appellants,  cited 
Jackson  v,  Shipman,  28  Ala.  488;  Faulks  v.  Heard  i&Due^  31 
Ala.  516 ;  Curry  v,  Wbodtoard,  44  Ala.  305 ;  Bonner  v.  Mar- 
tin i&  Lowe,  37  Ala.  83 ;  Ford  v,  Tinchant,  49  Ala.  567 ; 
Blair  V.  Rhodes,  5  Ala.  648 ;  Drake  on  Attachment,  658. 

Hi3iES  &  Gordon,  contra. — A  garnishment  is  the  institution 
of  a  new  suit,  and  is  governed  by  the  general  rules  applicable 
to  other  suits;  and  though  it  be  consequential  to  tlie  original 
suit,  the  judgment  against  the  original  defendant  is  no  part  of 
the  record  in  the  garnishment  proceedings,  unless  made  so  in 
proper  manner. — Drake  on  Attachments,  §  452;  1  Brick.  Dig. 
173,  §  277;  Pearce  v.  Winter  Iron  Works,  32  Ala.  72.  In  this 
•case,  the  original  judgment  against  the  garnishee  makes  no  ref- 
erence or  allusion  whatever  to  the  judgment  against  the  origi- 
nal debtor,  and  the  record  nowhere  shows  that  that  judgment 
was  brought  to  the  notice  or  knowledge  of  the  court,  as  a  part 
of  the  case  against  the  garnishee.  The  motion  to  amend  nunc 
jpro  tun^j  proposed  to  supply  this  defect;  not  by  showing  from 
record  evidence,  or  quasi-v^QorA  evidence,  that  the  clerk  did 
not  enter  correctly  the  ]nd;;ment  actually  rendered  by  the 
court ;  but  by  adding  to  the  judgment  which  the  court  actually 
rendered,  and  supplying  omissions  which  were  fatal  to  that 
judgment.  This  is  not  the  correction  of  a  clerical  misprision, 
and  the  court  properly  refused  to  allow  it. —  VanDyke  v.  State, 
^2  Ala.  57 ;  Uurtis  v.  Gaines,  46  Ala.  455 ;  Ex  parte  CressweU, 
60  Ala.  378;  Pettus  v.  McClanahan,  52  Ala,  55-8;  Daviess 
County  V,  Howard,  13  Bush,  Ky.  105;  Hall  v.  Williams,  10 
Me.  290;  1  Ohio,  375;  12  Mart.  La.  358;  Taylor  v,  Harwell, 
65  Ala.  1 ;  Nahors  v,  Meredith,  67  Ala.  333 ;  Nolan  v.  Locke, 
16  Ala.  52;  Gibson  v.  Wilson,  18  Ala.  63;  3  Tenn.  Ch.  137;  3 
Oal.  155 ;  Armstrong  v.  Pobertson,  2  Ala.  164 ;  Benford  v. 
Daniels,  13  Ala.  667;  Burt  v.  Hugfies,  11  Ala.  571;  Harris 
V.  Martin,  39  Ala.  556 ;  DraiLgnan  v.  Bank,  1  Stew.  66 ;  8 
Mo.  App.  290;  74  N.  C.  597. 

BRICKELL,  C.  J. — A  garnishment,  issued  as  a  remedv  to 
obtain  satisfaction  of  a  judgment,  is  strictly  statutory,  and  is, 
in  some  respects,  a  new  suit ;  yet,  it  is  essentially  consequential, 
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and  auxiliary  to  the  judgment. — Blair  v.  Rhodes^  5  Ala.  548 ; 
Ropperv,  To(ld,%  Ala.  121;  Case  i\  JLjore,  21  Ala.  758; 
Jackson  V,  Shipman^  28  Ala.  488.  It  can  not  issue  from  any 
other  court  than  that  in  which  the  judgment  was  rendered. 
Hopper  V,  Tod(h  supra.  Like  an  execution  upon  the  judgment, 
it  must  issue  in  the  name  of  the  plaintiff  in  whose  favor  the 
judgment  was  rendered,  though  he  may  not  be  the  real  and 
beneficial  owner;  for,  as  is  said,  the  "suit  is  consequential  to 
the  judgment  in  the  principal  case,  is  designed  as  a  remedy  for 
its  collection,  and  must  be  commenced  and  prosecuted  in  the 
name  of  the  plaintiff  in  that  judgment,  no  matter  who  nuiy  be 
its  real  owner." — Jael'son  v.  ^^/a'prnan,  supra.  If  the  judgment 
has  been  satisfied,  and  tlie  satisfaction  appears  ()f  record,  so  that 
an  execution  can  not  issue,  a  garnishment  can  not  issue,  though 
the  fact  may  be  the  satisfaction  proceeded  from  a  stranger,  for 
whose  use  the  judgment  was  to  be  ke))t  open. — T/foutj/xon  v. 
Waff-ace,  3  Ala.  182.  As  it  is  a  dependency  of  the  judgment,  it 
is  essential  to  the  regularity  of  a  judgment  against  the  garnishee, 
that  in  it  should  be  recited  the  fact  and  amount  of  the  recovery 
against  the  original  defendant ;  otherwise  it  can  not  be  known 
that  the  plaintiff  stands  in  a  relation  which  entitles  him  to  pur- 
sue the  remedy,  nor  that  he  is  entitled  to  recover  the  amount 
that  the  garnishee  is  condemned  to  pay. — 1  lirick.  Dig.  183, 
§  431.  The  judgment  originally  rendered  against  the  garnishee 
in  this  case,  not  reciting  the  fact  and  amount  of  the  recovery 
against  the  defendant,  was  therefore  defective  and  irregular. 

2.  At  the  common  law,  courts  were  not  authorized  to  amend 
judgments  after  the  close  of  the  term  at  which  they  were  ren- 
dered. It  was  only  while  the  proceedings  were  in  ^ficn\  that 
the  right  and  authority  of  amendment  existed.  Judgments 
and  records  are  not,  therefore,  amendable  at  a  subsecjuent  term, 
except  in  pursuance  of  statutory  provisions,  or  when  there  is 
matter  of  record  upon  which  the  amendment  may  be  based — 
"when  there  is  some  memorial,  paj)er,  or  other  minute  of  the 
transactions  in  the  case,  from  which  what  actually  t(M»k  place 
can  be  clearly  ascertained  and  known."' — Aff/rrs  i\  W/*!fn<'f/,  1 
Story,  31'  .  The  statute  (Code  of  1876,  §  3154)  re<|uires  the 
amendment  of  clerical  errors  or  mistakes  in  final  judgments,  up- 
on the  application  of  either  party,  when  there  is  sufficient  mat- 
ter apparent  <m  the  record  or  entries  of  the  court  to  make  the 
amentlment.  The  construction  of  the  statute  has  been  liberal, 
and,  while  the  courts  have  rigidly  adhered  to  the  recpiisition, 
that  the  evidence  upon  which  the  amendment  is  based  must  be 
of  record,  or  quam  of  record,  not  resting  in  parol,  all  amend- 
ments in  furtherance  of  justice,  making  the  record  speak  the 
whole  truth  of  the  transaction,  have  been  allowed.  The  omis- 
sion, mistake,  or  errors  of  the  clerical  officer  of  the  court,  have 
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not  been  permitted  to  prejudice  suitors,  when  the  evidence  for 
their  correction  was  found  upon  the  records.  The  correction 
is,  however,  of  clerical  errors — it  is  not  of  the  express  judg- 
ment the  court  may  have  pronounced.  It  is  in  respect  to  an 
error  or  defect  in  the  entry  of  the  judgment  the  court  rendered ; 
the  omission  of  the  statement  of  a  fact  the  parties  are  entitled 
to  have  spread  upon  the  record,  or,  it  may  be,  expunging  the 
statement  of  a  fact  incorrectly  or  impertinently  introduced. 
The  clerical  duty  is  the  entry  of  the  judgment  the  court  ren- 
ders, however  erroneous  it  may  be  ;  and  if  the  duty  is  per- 
formed, the  correction  of  the  error  must  be  made  in  an  appel- 
late court.  But,  when  the  judgment  rendered  is  not  entered, 
or  the  wrong  judgment  is  entered,  upon  proper  evidence  the 
error  will  be  corrected,  and  the  appropriate  judgment  entered. 

3.  The  recitation  of  the  fact  and  amount  of  the  recovery 
against  the  defendant,  in  the  entry  of  the  judgment  ao^ainst  the 
garnishee,  is  the  duty  of  the  clerk,  as  is  the  recitation  of  the 
judgment  nijn!  in  correspondence  with  the  recognizance. — Gov- 
eimor  V,  Knight,  8  Ala.  297  ;  State  v.  Craig,  12  Ala.  363.  The 
omission  of  the  recitation  may  be  corrected  on  motion,  and  tlie 
Circuit  Court  was  in  error  in  refusing  to  order  the  correction, 
and  the  entry  of  the  appropriate  judgment. 

Reversed  and  remanded. 


Martin  v.  Tally. 

Sjijyersedms  of  Krecvtlon  an  Probate  Decree  agahist  Sureties      135 
on  Administration  Bond, 

1.  ConrhishrnesH  of  drrrpc. — In  a  ])rooeo(linjr  to  enforce  a  deoreo  ren- 
dered in  favor  of  a  gnardian  for  tlie  use  of  his  ward,  by  sunnnary  execu- 
tion against  the  fiureties  on  the  defendant's  bond  as  administrator,  the 
recitals  of  the  decree  are  concUisive  as  to  the  fact  of  the  guardian's  ap- 
pointment imd  its  reguhirity,  and  they  can  not  hi)  impeached  or  ques- 
tione<l. 

2  Xon-residenc^  of  guardian. — The  fact  that  a  guardian  is  a  non-resi- 
dent when  a  decree  is  rench^red  in  his  favor,  for  the  use  of  liis  ward,  does 
not  justify  the  inference  that  lie  was  also  a  non-resident  at  the  time 
of  his  appointment,  but  the  court  will  presume,  if  necessary,  that 
he  changed  his  residence  after  his  appointment ;  and  even  if  he  was  a 
non-resident  when  appointed,  the  appointment  would  not  be  void,  but 
only  irregular  and  voidable. 

3.  Reih'(tr  of  decree j  and  conclusiveness  of  revived  decree. — A  void  de- 
cree can  not  be  revived  ;  consecpiently  ,  in  a  ])roceeding  to  enforce  satis- 
faction of  a  decree  which  has  been  revived,  the  vahdityof  the  orignal  de- 
cree can  not  be  assailed. 
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4.  Same;  conclusiveness  of  decree  against  administrator,  as  against  his 
sureties. — ^A  decree  rendered  against  an  administrator,  on  final  settlement 
of  his  accounts,  is  equally  conclusive  on  his  sureties,  in  the  absence  of 
fraud  or  collusion,  as  to  the  matters  of  account,  but  not  as  to  the  factum 
of  the  bond,  or  other  defenses  personal  to  the  sureties ;  and  when  such 
decree  is  revived  against  the  administrator,  the  re\ivor  is  equally  con- 
clusive on  his  sureties,  except  as  to  such  personal  defen*;es,  although  they 
were  not  parties  to  such  revivor,  and  had  no  right  to  appear  and  defend 
against  it. 

6.  Statutes  of  limitation;  rule  of  construction. — Statutes  of  limitation 
are  enacted  in  the  interest  of  repose,  and  rest  on  the  presumption  that 
meritorious  claims  will  not  be  allowed  to  slumber  until  human  testiimony 
is  lost,  or  human  memorj-  fails ;  and  their  remedial  [)ro visions  are  never 
construed  strictly. 

6.  Limitation  of  *  action^  against  sureties  on  administration  bond. 
Under  the  statute  which  prescribes  six  years  as  the  limitation  of  **  ac- 
tions against  the  sureties  of  executors,  administrators  or  guardians,  for 
any  misfeasance  or  malfeasance  whatever  of  their  principal,  the  time  to 
be  computed  from  the  act  done  or  omitte<l  by  their  j)rincipal  which  fixes 
the  liability  of  the  surety"  (Code;  §  3226,  suhd.  7);  the  word  act  ions  j 
being  liberally  construed,  includes  a  summary  execution  against  the 
surety,  on  the  return  of  *  No  property  found '  onan  execution  issued  on 
a  decree  against  his  principal;  tlie  statute  begins  to  run  from  the  rendi- 
tion of  the  decree  against  the  principal ;  and  when  the  decree  is  re\ived, 
no  execution  having  issued  on  it  before  revivor,  the  statute  is  available 
to  the  sureties  as  a  defense  against  a  summary  exe<'Uti(m  on  the  revived 
decree,  issued  more  than  six  years  after  the  rendition  of  the  original  de- 
cree. 

Appeal  from  the  Probate  Court  of  Jackson. 

Tried  before  the  Hon  W.  L.  Martin,  Register  in  Cliancery, 
sitting ^ro  Aac  vice  for  the  Probate  Judge,  who  was  disquali- 
fied by  interest. 

In  the  matter  of  a  petition  filed  in  said  Probate  Court  on  the 
16th  September,  1882,  by  J.  F.  Martin,  William  B.  Keeble, 
George  >V.  R.  Larkin,  William  R.  Larkin,  and  John  Compton, 
seeking  to  supersede  and  quash  an  execution  which  had  been 
issued  against  them  from  said  Probate  Court,  on  the  Ist  Au- 
gust, 1882,  as  sureties  on  oflicial  bonds  given  by  James  M.  Bu- 
chanan, as  administrator  of  the  estate  of  AVinfield  S.  Mason,  de- 
ceased. There  were  two  bonds  given  by  said  administrator ; 
the  first  dated  in  March,  18G2,  which  recited  a  grant  of  admin- 
istration de  h(mh  no7i  to  said  Buchanan  and  Mi*s.  Frances  S. 
Mason  jointly,  and  on  which  said  J.  F.  Martin  and  W.  B.  Kee- 
ble were  sureties;  and  the  second  dated  March  23d,  1863,  which 
was  given  after  the  death  of  Mi-s.  PVances  S.  Mason,  on  the  re- 
quisition of  the  probate  judge  acting  ex  mero  inotu,  and  which 
was  signed  by  said  John  Compton,  William  R.  Larkin  and 
Geo.  W.  R.  Larkin,  as  sureties  for  said  Buchanan  as  sole  ad- 
ministrator. The  execution  was  issued  against  the  sureties  on 
both  of  these  bonds,  and  recited  the  issue  of  a  former  execu- 
tion against  the  administrator  alone,  and  its  return  "No  prop- 
6rtv  found ;"  and  the  decree  on  which  said  executions  were 
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issued  was  described  in  each  of  them.  A  former  execution 
against  these  sureties,  issued  in  January,  1882,  was  returned 
May  8th,  '*  No  property  found,  as  to  James  M.  Buchanan ;  and  as 
to  the  other  defendants,  returned  under  restraining  order  from 
the  Chancery  Court  of  Jackson  county ;"  and  the  execution 
now  sought  to  be  superseded  was  issued  after  the  final  decision 
of  that  chancery  case,  by  this  court  on  appeal,  at  the  last  term. 
Larkin  v,  Mmon,  71  Ala.  227. 

The  original  decree  against  said  Buchanan,  on  which  said  ex- 
ecutions were  based,  was  rendered  by  said  Probate  Court,  on 
the  8th  April,  1868,  on  final  settlement  of  his  accounts  as  such 
administrator,  "in  favor  of  B.  W.  Mason,  as  the  guardian  of 
Frances  W.  Mason,  a  minor,  who  was  an  heir-at-law  of  said  W. 
S.  Mason,  deceased ;"  and  in  March,  1878,  this  decree,  on  which 
no  execution  had  been  issued,  was  revived  against  said  admin- 
istrator, in  favor  of  John  B.  Tally,  as  the  administrator  of  tlie 
estate  of  said  Frances  W.,  who  died  in  January,  1870,  intestate, 
unmarried,  and  during  her  minority.  These  decrees,  and  the 
material  facts  stated  in  them,  were  also  stated  in  the  executions. 
The  petitioners  sought  to  supersede  the  execution  against  them, 
and  to  have  the  decree  entered  satisfied  as  to  them,  on  the 

f round  of  payment  and  satisfaction,  in  whole  or  in  part,  and 
ecause  all  remedy  against  them  was  barred  by  the  statute  of 
Umitations.  There  was  a  demurrer  to  the  petition,  which  the 
court  overruled ;  and  other  pleadings  were  had,  which  it  is  un- 
necessary to  notice.  On  hearing  of  the  cause  on  pleadings  and 
evidence,  the  court  held  that  the  petitioners  were  not  entitled 
to  the  relief  prayed,  and  therefore  dismissed  their  petition,  at 
their  costs.  The  petitioners  excepted  to  this  judgment  and  de- 
cree, and  they  now  assign  it  as  error. 

KoBiNsoN  &  Brown,  for  appellants. — The  statute  of  limita- 
tions of  six  years  was  a  complete  bar  to  the  enforcement  of  the 
decree  against  these  petitioners,  as  the  sureties  of  the  admin- 
istrator.— Code,  §  3226,  subd.  7.  As  to  them,  the  statute  be- 
gan to  run  from  the  rendition  of  the  original  decree  against 
their  principal,  which  was  the  judicial  ascertainment  of  his  de- 
fault.— FretweU  v,  JfcLemore,  52  Ala.  136;  Rives  v.  Flinn^ 
47  Ala.  481 ;  Wwrd  v.  Yonge,  45  Ala.  474.  That  the  statute 
applies  in  such  a  case  as  this,  see  Ragland  v,  Calkoun,  36  Ala. 
607.  The  infancy  of  the  ward  at  the  time  the  decree  was  ren- 
dered, if  her  administrator  could  in  any  case  set  it  up  against 
the  bar  created  by  the  statute  of  limitations,  can  not  avaU  him 
here,  since  the  guardian  was  barred ;  and  the  general  rule  is, 
that  when  the  trustee  is  barred,  the  beneficiary  is  also  barred. 
Tif.  &  Bullard  on  Trusts,  720,  sec.  7;  Williams  v,  OUy,  8 
Humph.  563;  10  Geo.  359. 
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Hunt  &  Cloptox,  and  W.  II.  Norwood,  contra. — (1.)  The 
defenses  which  the  sureties  now  set  up,  if  founded  in  fact, 
ought  to  have  been  pleaded  to  the  proceeding  to  revive  the  de- 
cree, and  it  is  now  too  late  to  present  them.  The  revivor  of 
the  decree,  like  the  original  decree  itself,  concludes  the  sureties 
as  well  as  their  principal ;  and  though  they  were  not  parties  to 
either  decree,  they  might  have  been  made  parties  on  their  own 
motion,  and  are  as  much  concluded  by  the  decree  as  if  they  had 
in  fact  intervened. — Hailey  ij.  BoycTs  Adrnr^  64  Ala.  399  ; 
GriiiiineU  v.  Tlendtrson,  66  Ala.  521 ;  Gravett  i\  Malane^  54 
Ala.  19;  Williams  v.  Howell, -^  A\si.  693.  (2.)  There  is  no 
statute  of  limitations  applicable  to  this  case,  and  the  statute  of 
six  years  certainly  does  not  govern  it.  The  statute  never  be- 
gins to  run,  until  there  is  some  one  capable  of  suing  and  being 
sued. — 2  Brick.  Dig.  220.  §  35.  The  statute  did  not  run  against 
the  plaintiff's  intestate,  because  she  was  an  infant  when  the  de- 
cree in  her  favor  was  rendered,  and  died  in  infancy ;  and  in- 
fants are  expressly  excepted  from  the  operation  of  the  statute. 
The  interpositoih  of  B.  W.  Mason  as  her  guardian,  and  his  fail- 
ure to  enforce  the  decree,  if  he  could  have  done  so,  would  not 
affect  her  rights.  -  Wallls  v,  Moore,  18  Ala.  458-63.  But  the 
original  decree  itself  recites,  that  it  is  shown  to  the  satisfaction 
of  the  court, "  by  properly  authenticated  evidence  filed  of  record, 
that  B.  W.  Mason,  of  the  county  of  Giles,  in  the  State  of  Ten- 
nessee, is  the  legal  guardian  of  the  said  minor;"  and  one  of  the 
admitted  facts,  as  shown  by  tlie  agreement  entered  of  record,  is» 
"that  said  B,  W.  Mason  received  his  appointment  as  such  guar- 
dian in  (iiles  county,  Tennessee,  and  continued  to  act  in  that 
capacity  up  to  the  death  of  his  said  ward."  A  foreign  guardi- 
an, who  is  not  shown  to  have  conjplied  with  any  of  our  statutory 
re(juirements,  had  no  right  to  sue  out  execution  on  the  decree, 
and  could  have  no  standing  in  our  courts. — Smith  v,  Wiley,  22 
Ala.  396;  Smit/t  v.  ;<mlt/i,  13  Ala.  329;  1  Wms.  Ex'rs,  356. 

AV.  L.  BKA(i(j,  also  of  counsel  for  the  a])pellee,  submitted  a 
written  argument  on  the  statute  of  liniitations,  of  which  the 
following  is  a  brief  synopsis: — By  virtue  of  the  relation   and 

1)rivlty  existing  between  an  administrator  and  the  sureties  on 
lis  bond,  a  decree  rendered  atijainst  him,  on  final  settlement  of 
his  accounts,  is  e(jually  conclusive  on  them,  unless  they  can 
show  it  was  obtained  bv  coHusion  and  fraud. — Freeman  on 
Judgments,  g  18U;  4  Ala.  693;  H\  Ala.  9;  19  Ala.  228;  36 
Ala.  C){)i]'^  60  Ala.  115;  61  Ala.  480.  It  is  also  conclusive  as 
to  assets. — Jiyle  v.  Mays,  22  Ala.  692.  Such  a  decree  may  be 
revived  hy  snre  fachis.—CodQ,  U  3174-75;  3  Ala.  223^;  32 
Ala.  502.  The  law  governing  such  revivor,  the  mode  of  pro- 
cedure, and  the  effect  of  the  decree  when  revived,  are  the  same 
Vol.  lxxii. 
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as  in  other  cases;  there  being  no  exception,  or  special  pro- 
vision, in  favor  of  such  sureties.  In  such  proceeding  to  re- 
vive, the  decree  on  its  face  imports  absolute  verity,  and  it  can 
not  be  impeached  by  any  matter  going  behind  it.— 16  Ala.  95 ; 
22  Ala.  150.  The  revived  decree  has  all  the  force  and  effect 
of  the  original  decree,  and  is  equally  conclusive  on  the  sureties, 
but  subject,  of  course,  to  their  right  to  show  payment  or  re- 
lease after  the  rendition  of  the  original  decree,  or  that  it  would 
not  have  supported  or  authorized  an  execution ;  and  they  may 
intervene  and  make  themselves  parties  to  the  proceeding  to  re- 
vive, for  the  purpose  of  setting  up  these  defenses,  as  on  the  final 
settlement  they  might. — Hailey  v,  Boyd^  64  Aia.  399 ;  Baines 
V.  Bar^s,  64:  Ala.  375 ;  Garrett  v,  Garrett,  69  Ala.  429. 
Whether  they  intervene  or  not,  they  are  equally  concluded  by 
the  decree.  When  a  decree  is  rendered  against  an  administra- 
tor, on  final  settlement  of  his  accounts,  tliree  different  statutes 
of  limitation  come  into  operation  from  that  date  :  Isr,  six  years, 
as  the  limitation  to  an  action  on  the  bond  against  the  sureties 
(Code,  §  3226,  subd.  7);  2d,  twenty  years,  as  the  limitation  to 
an  action  on  the  decree  (Code,  §  3223,  subd.  2);  3d,  ten  and 
twenty  years,  as  the  limitation  to  a  revivor  of  the  decree,  to  be 
determined  by  the  issue  of  an  execution  on  it  within  ten  years 
(Code,  §§  3173-75).  These  several  statutes  relate  only  to  the 
remedies  prescribed  by  them  respectively,  and  neither  of  them 
extinguishes  the  debt. —  Warev,  Curry,  67  Ala.  284-89.  When 
several  remedies  are  given  by  law  for  the  enforcement  of  a 
debt,  the  fact  that  one  of  them  is  barred  is  no  defense  to  the 
others. — Ivey  v.  Owens,  28  Ala.  642;  Wa7*ev.  Curry,  67  Ala. 
284;  Chapman  v.  Lee,  64  Ala.  483;  God^ey  v.  Bason,  8  Ired. 
264.  The  limitation  of  six  years  is  prescribed  only  for  actions, 
and  it  can  not  properly  be  extended  by  construction  to  execu- 
iions.  An  action  is  a  civil  suit,  commenced  by  summons  and 
complaint;  an  execution  is  final  process  for  the  collection  of  a 
judgment  or  decree.  The  two  are  widely  distinct  in  njeaning, 
and  have  no  common  field  of  operation.  An  execution  may  is- 
sue against  the  sureties  of  an  administrator,  ''  whenerer  an  exe- 
cution for  money  has  issued  against  him  from  the  Probate  Court, 
and  has  been  returned  unsatisfied."— </(?^i/W^w.  IIoiHjland,  30  Ala. 
718-21.  The  case  of  Fretwell  v.  McUmore  (52  Ala.  136),  and 
others  cited  for  appellants,  were  actions  on  administration 
bonds,  and  have  no  application. 

STONE,  J.— In  August,  1861,  Winfield  S.  Mason  died  in- 
testate, a  resident  of  Jackson  county,  Alabama.  In  March, 
1862,  Frances  S.  Mason  and  James  M.  Buchanan  were  appoint- 
ed administrators  of  his  estate,  and  gave  bond,  with  Wm.  B. 
Keeble  and  Johnson  F.  Martin  as  their  sureties.     Mrs.  Frances 


Digitized  by  VjOOQ IC 


28  SUPKEME  COUKT  [Dec.  Term, 

[Martin  v.  Tally.] 

S.  Mason  died  in  1863,  and  no  settlement  of  her  administration 
was  ever  had.  It  is  not  shown  she  had  any  separate  adminis- 
tration account.  Buchanan  continued  in  the  administration. 
In  March,  1863,  after  the  death  of  Mrs.  Mason,  the  judge  of 
probate,  of  his  own  motion,  required  Buchanan,  the  adminis- 
trator, to  ^ive  an  additional  bond ;  and  he  gave  such  bond, 
with  W.  K.  Larkin,  John  Compton,  and  Geo.  R.  Larkin,  as  his 
sureties.  James  E.  Mason  and  Frances  W.  Mason,  infants  of 
tender  years,  were  the  heirs-at-law  and  distributees,  alike  of 
Winfield  S.  Mason  and  Frances  S.  Mason.  One  Hopkins  be- 
came administrator  of  Frances  S.  Mason,  she  having  died  *  in- 
testate. 

In  April,  1868,  James  M.  Buchanan  made  a  final  settlement 
of  liis  administration  of  Winfield  S.  Mason's  estate,  in  the  Pro- 
bate Court  of  Jackson  county, — said  James  E.  and  Frances  W. 
being  still  minors.  His  accounts  were  audited  and  stated,  and 
a  balance  of  some  thirty -one  hundred  dollars  was  found  in  his 
hands  for  distribution.  This  sum  was  divided  into  three  parts, 
and  decrees  were  then  rendered  against  said  Buchanan,  for  the 
several  thirds ;  one  in  favor  of  Hopkins,  as  the  administrator  of 
Frances  S.  Mason,  the  widow ;  one  in  favor  of  B.  W.  Mason, 
as  the  guardian  of  James  E.  Mason,  minor,  for  the  use  of  said 
James  E.  Mason ;  and  one  in  favor  of  B.  W.  Mason,  guardian 
of  Frances  W.  Mason,  minor,  and  for  her  use.  The  decree  last 
mentioned — that  in  favor  of  B.  W.  Mason  for  the  use  of  Fran- 
ces W.  Mason — is  the  subject  of  the  present  controversy.  No 
execution  was  issued  on  that  decree,  until  after  the'  revivor 
hereinafter  stated. 

Said  Frances  W.  Mason  having  died  a  minor,  John  B. 
Tally  was  appointed  her  administrator ;  and  in  March,  1878, 
pursuant  to  a  motion  and  notice  therefor,  said  decree,  so  ren- 
dered in  1868,  in  favor  of  B.  W.  Mason,  guardian  of  Frances 
W.  Mason,  and  for  her  use,  was  revived  in  favor  of  said  Tally, 
as  her  administrator.  An  appeal  had  been  taken  to  this  court, 
pending  the  proceedings,  and  questions  of  law  were  settled, 
which  entered  into  the  question  of  revivor. — Mason,  v.  Bvr- 
chanan^  62  Ala.  110.  An  execution  against  Buchanan  was  is- 
sued on  said  revived  judgment,  in  Jul}',  1878,  which  was  re- 
turned in  November  following,  "  Xo  property  found."  This 
was  the  first  execution  issued  against  Buchanan  on  said  decree, 
either  before  or  after  the  said  decree  of  revivor.  In  January, 
1882,  an  execution  was  issued  on  said  revived  decree,  and  on  the 
return  *No  property'  made  on  said  first  execution,  against  said 
Buchanan,  and  against  his  sureties  on  both  said  bonds.  There- 
upon, said  sureties  obtained  a  supersedeas  of  said  execution,  as 
against  them,  and,  among  other  defenses,  pleaded  the  statute  of 
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limitations  of  six  years,  as  a  bar  to  the  proceeding  against  them. 
This  defense  was  disallowed  by  the  Probate  Court. 

It  is  shown  in  the  record,  that  when  the  decree  was  ren- 
dered, B.  W.  Mason,  the  alleged  guardian,  was  a  resident  of 
the  State  of  Tennessee.  It  is  not  shown  when  or  where  he 
was  appointed,  nor  is  it  shown  he  ever  had  been  appointed 
such  guardian,  further  than  the  recital  in  the  decree  that  he 
was  such  guardian  of  said  Frances  W,  Mason.  There  is  noth- 
ing in  the  objection  based  on  these  facts.  The  recital  in  the 
decree,  alBrming  that  he  was  guardian,  proves  the  fact,  in  a 
collateral  presentation,  such  as  this. — Florentiiis  v.  Bartmi^  2 
Wall.  210.  Judgments  and  decrees  of  courts,  pronouncing  the 
existence  of  collateral  facts  material  to  their  regularity,  are 

i resumed  to  be  correct.  Nor  can  we  presume  said  B.  W. 
lason  was  a  non-resident  of  Alabama,  at  the  time  he  was  ap- 
pointed guardian.  There  is  nothing  in  the  record  to  raise  such 
presumption ;  and,  if  necessary,  we  would  presume  he  was  a 
resident  when  appointed,  and  changed  his  residence  afterwards. 
"We  may  go  further :  If  he  was  non-resident  when  appointed, 
the  appointment  was  not  void.  It  was,  at  most,  irregular,  and 
would  stand,  until  revoked. — Buchanan  v.  Tally ^  at  the  last 
term;  Broughton  v.  Bradley^  34  Ala.  694;  Brock  v.  FranTc^ 
51  Ala.  85. 

There  is  another  view,  which  is  a  full  answer  to  any  argu- 
ment that  may  be  based  on  the  non-residence  of  the  guardian, 
in  whose  name  the  original  decree  was  pronounced.  That 
original  decree  is  the  foundation,  on  which  the  decree  of  reviv- 
or stands.  If  it  was  void,  it  could  not  be  vitalized  by  an  order 
of  revivor.  Revivors  restore  life  to  judgments  and  decrees 
that  have  become  dormant.  They  restore  that  which  has  been 
lost  by  neglect.  If  there  was  no  previous  living  existence, 
there  can  be  no  restoration.  The  revivor  and  execution,  in  this 
case,  estop  the  appellee  from  gainsaying  the  validity  of  the  de- 
cree, on  which  the  whole  proceeding  rests. — Buchanxinv,  Tally ^ 
supra. 

It  is  contended  for  appellee,  that  the  petitioners,  sureties  on 
the  bonds,  should  have  had  themselves  made  parties  with  Bu- 
chanan in  the  probate  proceedings  instituted  to  revive  the  de- 
cree, and  should  then  and  there  have  interposed  the  defense  of 
the  statute  of  limitations.  Failing  to  do  so,  the  argument  is, 
that  they,  together  with  Buchanan,  are  concluded  by  the  decree. 
There  can  be  no  question  that  the  decree,  both  original  and  re- 
vived, rendered  against  Buchanan,  is  equally  binding  on  his 
sureties,  as  to  all  matters  that  are  not  personal  defenses.  This 
grows  out  of  our  statutes,  which  make  it  the  duty  of  the  ad- 
ministrator, imposed  by  his  bond,  to  make  settlement  of  his 
administration.     Hence,  the  state  of  the  accounts,  ascertained 
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and  decreed  against  the  personal  representative  himself,  is  alike 
conclusive  on  him  and  his  sureties,  in  the  absence  of  fraud  and 
collusion.  Not  so,  however,  as  to  the  factum  of  the  bond,  and 
the  surety's  liability  upon  it.  These  are  questions  which  can 
not  arise  on  a  mere  proceeding  to  bring  the  administration  to 
a  settlement,  to  which  the  sureties  are  not  parties. — GriTnmet 
V.  Henderson^  66  Ala.  521 ;  Larlcins  v.  Ma^mi^  71  Ala.  227. 
The  proceeding  in  this  case  was  against  Buchanan  alone,  and 
its  purpose  was  to  revive  the  decree  previously  rendered  against 
him.  To  such  proceeding  the  limitation  is  twenty  years.  The 
sureties  had  neither  power  nor  right  to  appear  or  defend  against 
this  proceeding.  The  fact  and  extent  of  their  principal  s  lia- 
bility had  been  fixed  by  the  decree  of  1868,  and  that  decree 
equally  fixed  their  liability  at  that  time,  with  the  exception  of 
personal  defenses.  In  the  state  of  the  record,  any  defense  they 
could  have  made  could  not  have  availed  Buchanan,  their  prin- 
cipal—See Garrett  v,  Garrett,  69  Ala.  429 ;  Code  of  1876, 
§  3224,  subd.  2;  1  Brick.  Dig.  925,  §$J  153-5. 

Section  3226  of  the  Code  of  1876,  subd.  7,  declares  a  limita- 
tion of  six  years  to  "actions  against  the  sureties  of  executors, 
administrators  or  guardians,  for  any  misfeasance  or  malfeasance 
whatever  of  their  principal;  the  time  to  be  computed  from  the 
act  done  or  omitted  by  their  principal,  which  fixes  the  liability 
of  the  surety." 

Payment  of  the  decree  rendered  in  this  cause  by  the  Pro- 
bate Court,  was  the  act  omitted  to  be  done.  Our  uniform  rul- 
ings are,  that  the  rendition  of  a  decree  for  money,  on  final  set- 
tlement of  an  executor,  administrator  or  guardian,  fixes  the  lia- 
bility of  the  surety. — Fretvxll  v.  Mcl^nore,  52  Ala.  124-36 ; 
Wright  v.  Lang,  h^  Ala.  389.  As  soon  as  the  decree  was  ren- 
dered, it  became  the  duty  of  the  administrator  to  pay  it ;  and 
failing  to  do  so,  an  action  lay  at  once  against  his  sureties.  The 
breach,  in  such  case,  is  the  non-payment  by  their  principal,  of 
the  amount  of  the  decree. — 1  Brick.  Dig.  925,  §§  147,  152. 
The  right  of  action  accrues  then,  because  it  is  the  duty  of  the 
principal  to  pay;  and  the  sureties  may  then  pay,  and  charge 
their  principal  for  the  breach  in  not  paying.  Such  payment 
by  the  sureties  could  not  be  classed  as  voluntary. 

It  is  contended  for  the  appellee  that,  inasmuch  as  the  statute 
employs  the  word  aHlons,  in  prescribing  the  limitation  we  are 
considering,  it  can  not  be  applied  to  this  case,  because  the  pres- 
ent statutory  proceeding  is  in  no  sense  an  action ;  that  the  issue 
of  an  execution,  which  is  final  process,  can  not  be  the  commence- 
ment of  an  action,  whose  initiatory  step  is  an  original  process. 
In  Steele  v.  Graves,  ^-i"^  Ala.  17,  lollowing  former  rulings,  we 
said :  "  The  right  to  have  execution  against  the  sureties,  is  stat- 
utory. It  is  a  substitute  for  a  suit  on  the  bond  for  non-payment 
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by  tlie  administrator  of  the  decree  against  him." — See  Elliott 
r.  Mayfield^  4  Ala.  417,  424.  Now,  it  could  not  be  contro- 
verted, that  if  suit  had  been  brought  against  the  sureties,  alleg- 
ing non-payment  of  the  decree  as  the  breach  of  the  bond,  the 
six  years  statute  of  limitations  would  have  been  a  good  plea  in 
bar.  Cases  frequently  arise,  in  which  the  statutory  remedy 
can  not  be  resorted  to.  If  the  administrator  dies  before  settle- 
ment, and  the  settlement  is  consequently  made  by  his  personal 
representative,  the  statutory  remedy  by  execution  can  not  be 
invoked.  To  any  proceeding  in  such  case,  the  statute  might 
be  pleaded  by  the  sureties.  Would  it  not  be  strange  that,  in 
two  cases,  in  all  other  respects  parallel,  the  accidental  death  of 
one  principal  would  release  one  set  of  sureties,  and  leave  the 
others  liable?  We  think  the  construction  claimed  is  too  literal 
and  narrow.  Statutes  of  limitation  are  enacted  in  the  interest 
of  repose.  Their  remedial  provisions  are  never  construed  nar- 
rowly. Thev  rest  on  the  presumption  that  meritorious  claims 
will  not  be  allowed  to  slumber,  until  human  testimony  is  lost, 
or  human  memory  fails. 

Our  interpretation  of  the  statute  is,  that  the  word  actions 
can  not  be  construed  in  any  technical  sense,  but  that  it  embraces 
all  civil  proceedings  instituted  or  set  on  foot,  to  enforce  the  lia- 
bility. Mr.  Bouvier  says:  "In a  quite  common  ^n^Q^  action 
includes  all  the  formal  proceedings  in  a  court  of  justice,  at- 
tendant upon  the  demand  of  a  right  made  by  one  person  or 
party  of  another  in  such  court,  including  an  acijudication  upon 
the  right,  and  its  enforcement  or  denial  by  the  court.-'  This, 
whatever  its  form,  if  not  asserted  against  the  surety  until  more 
than  six  years  after  the  liability  of  the  principal  is  fixed  by 
decree,  may  be  successfully  defended  by  interposing  the  plea 
of  the  statute. 

All  the  facts  in  this  case  are  before  us,  and  there  is  no  neces- 
sity for  remanding  the  cause. 

The  decree  of  tlie  Probate  Court  is  reversed,  and  a  decree  is 
here  rendered,  superseding  and  quashing  the  execution,  so  far 
as  the  sureties  on  the  two  bonds  are  concerned ;  and  no  other 
execution  will  issue  against  them  on  said  decree. 
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Henderson  v.  Ala.  Gold  Life  Insurance 
Company. 

Henderson  v.  Horton. 

Bills  in  Equity  hy  Creditors^  for  Marshalling  Securities. 

1.  Mafshalling  securities  as  between  creditors. — ^^Vhen  one  creditor  has 
a  lien  upon  two  distinct  funds,  and  another  creditor  has  a  lien  upon  one 
of  them  only,  a  court  of  etjuity  will,  at  the  instance  of  the  latter,  compel 
the  former  creditor  to  exhaust  the  separate  fund  before  resorting  to  the 
fund  common  to  both;  but,  whether  this  principle  applies  to  a  lien  ac- 
quired by  the  service  of  an  attachment  or  garnishment  at  law,  is  not  de- 
cided. 

2.  Attachment  and  garnishment ;  what  demands  may  he  reached. — Pro- 
ceedings by  attachment  and  garnishment,  in  courts  of  law,  are  purely  of 
statutory  origin,  and  can  operate  only  on  the  legal  rights  of  the  defend- 
ant in  attachment — that  is,  such  riglits  as  he  could  enforce  by  action  at 
law  in  his  own  name ;  and  money  in  tlie  hands  of  a  garnishee  can  not  be 
reached,  unless  the  defendant  himself  could  recover  it  of  the  garnishee 
by  action  of  debt  or  indebitatus  assumpsit. 

3.  Assignments  of  policy  of  life- insurance  ;  garnishment  against  first 
assignee,  after  assignment  of  surplus.— The  holder  of  a  policy  of  life-in- 
surance having  transferred  it  as  collateral  securitv  to  one  of  his  creditors, 
and  afterwards  assigned  his  interest  in  the  residue  to  a  second  creditor, 
other  creditors  can  not,  by  garnishment  subse(iueutly  sued  Out  against 
the  first  assignee,  reach  the  surplus  remaining  in  his  hands  after  the  se- 
cured debts  have  been  paid  ;  nor  can  they  maintain  a  bill  in  eouity,  the 
money  having  been  paid  into  court  by  the  garnishee,  to  compel  the  sec- 
ond assignee  to  exhaust  other  securities  held  by  him  before  resorting  to 
the  surplus. 

Appeal  from  the  ChaDcery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

These  two  cases  were  consolidated  by  the  order  of  the  chan- 
cellor in  the  court  below,  and  were  argued  and  considered  as 
one  case.  The  bills  were  filed  on  the  11th  March,  1880, — one 
by  the  Alabama  Gold  Life  Insurance  Company,  a  domestic  cor- 
poration, and  the  other  by  Frank  S.  Horton — against.  Georee 
G.  Diiffee  and  William  Henderson ;  and  sought  to  enjoin  said 
Henderson,  as  the  assignee  of  Duffee,  from  proceeding  further 
at  law  to  claim  a  fund,  which  had  been  deposited  in  court  by 
Joseph  Steiner,  as  garnishee,  in  suits  instituted  by  the  com- 
plainants respectively  tigaiust  said  Duffee;  and  to  compel  him 
to  first  exhaust  other  securities  alleged  to  be  held  by  him  for 
the  payment  of  his  debt,  in  order  that  the  complainants  might 
obtain,  out  of  the  said  fund,  satisfaction  of  the  judgments. 
Vol.  lxxii. 
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which  they  had  recovered  in  their  said  actions'  at  law  against 
Duffee. 

The  suit  in  favor  of  tlie  Alabama  G-old  Life  Insnrance  Com- 
pany against  Duffee  was  commenced  on  the  12th  August,  1879 ; 
and  a  garnishment  .was  sued  out  against  Steiner,  as  the  debtor 
of  Duffee,  which  was  served  on  the  garnishee  on  the  13th  Au- 
gust, 1879.  The  action  in  favor  pf  Ilorton  was  also  com- 
menced on  the  12th  August,  1879 ;  and  a  garnishment  was  sued 
out  against  Steiner,  which  was  served  on  liim  on  the  14th  Au- 

Sist.  In  each  case,  judgment  by  default  was  rendered  against 
uffee,  the  defendant  in  the  original  suits,  on  the  22d  Novem- 
ber, 1879.  The  garnishee,  in  each  case,  filed  an  answer,  sub- 
stantially the  same;  stating,  among  other  things,  that  Duffee 
became  indebted  to  him  on  the  26th  August,  1877,  by  promis- 
sory note  for  §1^458,  and,  to  secure  the  payirient  of  that  note, 
on  "that  day  transferred  to  him,  as  collateral  security,  a  policy 
of  insurance  for  §5,000  on  the  life  of  one  Martin  Robbins,  who 
was  then  living, ''  and  all  his  (said  tuffee's)  interest  in  the  part- 
nership assets  belonging  to  the  late  firm  of  Dunklin,  Duffee  & 
Co. ;  and  it  was  then  and  there  agreed  between  said  Duffee  and 
this  garnishee,  that  the  proceeds  of  said  policy  of  insurance  and 
said  partnership  interest  should  be  applied  by  this  garnishee  to 
payment  of  said  note  for  ,$1,458,  and  for  the  residue,  after  pay- 
ing expenses  of  collection,  &c.,  he  was  to  account  to  said  Duf- 
fee." The  answer  further  stated,  that  said  Robbins,  whose  life 
was  insured,  died  on  or  about  August  1st,  1879,  and  proof  of 
his  death,  &c.,  had  been  prepared  and  forwarded  to  tne  insur- 
ance company ;  and  that  the  garnishee  had  been  notified,  "  on 
or  about  December  17th,  1878,  that  said  Duffee  had  transferred 
whatever  interest  he  had  in  said  policy,  after  this  affiant's  said 
claims  were  satisfied,  to  W.  B.  Montgomery,  who  resides  near 
Starkville,  Mississippi,  and  who  now  claims  said  residue,  if  any 
there  be,  as  his  property."  A  supplemental  answer  was  after- 
wards tiled  by  the  garnishee,  alleging  that  he  had  collected  the 
money  due  on  the  policy,  and,  after  paying  his  own  claims, 
necessary  expenses,  &c.,  had  remaining  in  his  hands  a  balance 
of  $2,267.38,  which  he  brought  into  court;  and  he  prayed  that 
the  plaintiffs  in  the  garnishments  and  said  W.  B.  Montgomery 
"  be  reqnired  to  interplead,  and  to  propund  their  respective 
claims  to  said  fund,  and  that  he  be  discharged." 

The  record  does  not  show  that  Montgomery  was  ever  noti- 
fied of  the  garnishment  proceedings ;  but,  on  the  4th  March, 
1880,  a  petition  was  filed  in  the  causes  by  William  Henderson, 
alleging  that,  on  January  15th.  1880,  he  had  purchased  from 
Montgomery  said  Duffee's  note,  for  which  the  policy  of  insur- 
ance, or  Duffee's  interest  in  the  residue  remaining  after  the  sat- 
isfaction of  Stein  er's  claims,  had  been  assigned  as  collateral  se- 
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curity,  and  had  taken  from  Montgomery  "an  assignment  of  all 
his  right,  title  and  interest  in  said  collateral  security ;"  and 
claiming  and  praying  that  the  money  in  court  should  be  paid 
over  to  nim.  At  this  stage  of  the  proceedings  the  bills  in  these 
cases  were  filed,  alleging  that  Duffee's  debt  to  Montgomery  was 
secured  by  mortgages  on  real  and  personal  property,  as  well  as 
by  the  assignment  of  the  policy  of  insurance ;  and  praying  that 
Itenderson,  as  the  assignee  of  Montgomery  and  Duffee,  be  re- 
quired to  foreclose  these  mortgages,  and  be  enjoined  from  fur- 
tlier  proceedings  to  claim  the  fund  in  court,  until  he  had  fore- 
closed the  mortgages,  and  had  accounted  for  the  proceeds  of 
sale  of  the  mortgaged  property. 

The  terms  df  the  assignment  by  Duffee  to  Steiner,  as  ex- 
pressed in  the  latter's  receipt,  which  was  made  a  part  of  his 
answer  to  the  garnishment,  were  these:  "Received,  Mobile, 
August  27„  1877,  of  George  G.  Duffee,  policy  of  life-insurance 
company,  No.  39,871,  issued  by  the  Mutual  Benefit  Life  Insur- 
ance Company  of  Newark,  N.  J.,  on  the  life  of  Martin  Rob- 
bins,  for  the  sum  of  §5,000;  also,  an  assignment  and  transfer 
of  the  entire  interest  of  said  Duffee  in  all  the  assets,  real  and 
personal,  now  belonging  to  the  late  firm  of  Dunklin,  Duffee  <fe 
Co.,  with  full  power  of  attorney  to  control,  manage,  and  dis- 
pose of  said  assets.  Said  policy  and  said  partnership  interest 
are  received  by  me  as  collateral  security  for  the  payment  of  a 
note  for  $1,458,  this  day  made  by  said  Duffee,  payable  to  my 
order,  at  the  Mobile  Savings  Bank,  twelve  months  after  date. 
The  proceeds  of  said  policy,  and  said  partnership  interest,  ai-e 
to  be  applied  by  me  to  the  payment  of  said  note,  and  the  resi- 
due, after  paying  necessary  expenses  of  collection,  &c.,  I  am  to 
account  for  to  said  Duffee." 

'  Duffee  acquired  the  policy  of  insurance  by  assigimient,  or 
transfer  as  collateral  security,  from  one  M.  C.  Rol)bins,  who 
was  indebted  to  him ;  and  as  further  security  for  this  indebted- 
ness, said  Robbins  executed  to  him  a  mortgage  on  certain  real 
estate  in  Mobile,  and  a  chattel  mortgage.  These  mortgages 
were  transferred  and  assigned  by  Duffee,  on  the  30th  Decem- 
ber, 1877,  together  with  the  debt  which  thev  were  given  to 
secure,  to  said  W.  B.  Montgomery,  to  whom  lie  was  indebted ; 
and  on  the  13th  January,  1878,  as  further  security  for  said  in- 
debtedness, he  also  transferred  to  said  Montgomery  all  his  inter- 
est in  the  policy  of  insurance  after  payment  of  Steiner's  claim. 
Duffee  was  also  indebted  to  said  William  Henderson,  by  prom- 
issory note  due  December  1st,  1877;  and  as  security  for  this 
debt,  he  assigned  to  said  Henderson  on  the  15th  August,  1879 
(the  day  after  the .  service  of  the  garnishments  on  Steiner), 
whatever  surplus  might  remain  of  the  moneys  realized  on  these 
collateral  securities  after  the  claims  of  Steiner  and  Montgomery 
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were  paid.  On  the  15th  January,  1880,  Henderson  purchased 
from  Montgomery  the  note  held  by  him  against  DuflEee,  and 
took  an  assignment  of  all  his  interest  in  the  policy  and  other 
collaterals  transferred  by  Duffee ;  and  in  his  petition  to  the 
Circuit  Court,  as  well  as  in  his  answers  to  the  bills,  he  claimed 
the  fund  in  court  by  virtue  of  both  of  these  assignments. 

Separate  answers  were  filed  by  the  defendants,  stating  sub- 
stantially the  same  facts ;  and  each  demurred  to  the  bills,  both 
for  want  of  equity,  and  for  the  want  of  necessary  parties.  The 
chancellor  refused  to  dismiss  the  bills,  on  motion,  for  want  of 
equity,  but  required  that  M.  C.  Robbins  should  be  brought  in 
as  a  party.  Robbins  was  then  brought  in  by  an  amendment  to 
the  bill,  and  filed  an  answer  submitting  to  the  jurisdiction  of 
the  court,  and  offering  to  pay  his  indebtedness  to  Steiner  as  the 
court  might  direct.  The  chancellor  then  overruled  the  demur- 
rers to  the  bill,  and  ordered  an  account  to  be  stated  by  the  reg- 
ister, Ist,  as  to  the  indebtedness  of  Robbins  to  Duffee ;  2d,  as 
to  the  indebtedness  of  Duffee  to  Henderson,  on  the  claim  trans- 
ferred by  Montgomery  to  Henderson ;  and,  3d,  of  the  amount 
due  to  the  complainants  on  their  respective  judgments  against 
Duffee.  The  account  stated  by  the  register,  under  this  refer- 
ence, showed  that  Robbins  owed  Duffee,  in  excess  of  the  fund 
paid  into  court  by  Steiner  as  garnishee,  the  sum  of  $1,278.91 ; 
and  that  Duffee  owed  Montgomery,  or  Henderson  as  his  as- 
signee, on  the  claim  assigned,  the  sum  of  $2,129.08.  The  chan- 
cellor confirmed  the  register's  report,  after  making  some  imma- 
terial corrections,  and  rendered  a  decree,  directing  Robbins  to 
pay  into  court  the  balance  due  to  Duffee,  and  ordering  the  reg- 
ister to  demand  and  bring  into  court  the  sum  deposited  by  Stei- 
ner with  the  clerk  of  the  Circuit  Court;  but  he  made  no  decree 
as  to  the  distribution  of  the  funds. 

The  appeal  is/ued  out  by  Henderson,  who  here  assigns  as  error 
the  decree  overruling  his  demurrer  and  motion  to  dismiss  the 
bill  for  want  of  equity,  and  the  decree  confirming  the  register's 
report. 

F.  G.  Bromberg,  for  appellant. — The  bills  are  without  equity, 
because  they  attempt  to  supplement  the  statutory  remedy  by 
garnishment,  by  the  equitable  remedy  of  injunction. — Phmips 
V.  Ash^  63  Ala.  414 ;  Drake  on  Attachment,  §  454.  They  show, 
also,  that  the  legal  title  to  the  proceeds  of  tli^  insurance  policy 
was  not  in  Duffee  when  the  garnishment  was  served  on  Steiner, 
nor  when  he  answered,  but  had  passed  by  assignment  to  Mont- 
gomery more  than  twelve  months  before  that  time.  That  gar- 
nishment acts  only  on  the  legal  rights  of  the  defendant,  see 
Toomer  v.  Randolph^  60  Ala.  356 ;  lSen7y  v.  Muiphy^  54  Ala. 
246;  Godden  v.  Pieraon^  42  Ala.  370 ;  Jmies  v.  Crewa^  64  Ala. 
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368 ;  Drake  on  Attachment,  §  457.  If  Duffee  had  been  the 
owner  of  the  insurance  policy,  the  assignment  to  Montgomery 
would  have  divested  him  of  the  rieht  to  sue  Steiner  for  the 
proceeds,  and  would  have  conveyed  tnat  right  to  Montgomery. 
Mardh  v.  Shackelford,  6  Ala.  433 ;  Hamutmi  v,  Kane,  2  Hall, 
N.  Y.  522 ;  Code,*§  2890.  A  policy  of  life  insurance  is  a  chose 
in  action. — St.  John  v,  Irisurance  Company,  13  N.  Y.  39;  Pal- 
raer  v.  Merrill,  6  Cush.  (Mass.)  286.  When  a  chose  in  action 
has  been  equitably  assigned,  it  is  not  subject  to  attachment  as 
the  property  of  the  assignor.—  Un  tied  States  v.  Vauijhn,  3  Binney, 
394.  There  being  in  Steiner's  hands,  when  the  garnishments 
were  served  on  him,  nothing  for  wliich  Duffee  could  sue  him 
at  law,  there  was  nothing  on  which  the  garnishments  could  op- 
erate, and  the  complainants  acquired  no  lien  on  any  fund. 
Drake  on  Attachment,  ^  454 ;  H  olfe  v,  Tap2)an.,  5  Dana,  Ky. 
136;  Treadwell  v.  JSroum,  43  K.*  II.  290.  Montgomery  was 
not  served  with  garnishment;  and  on  the  15th  August,  1879, 
the  complainants  having  neither  judgment  nor  execution  ao^ainst 
Duffee,  he  might  lawfully  assign  to  Henderson,  as  he  did,  all 
his  reversionary  interest  in  the  surplus  which  might  remain  of 
the  fund  after  Montgomery-s  claim  was  satisfied. — FlevjeUeii  v. 
Crane,  58  Ala.  627;  Crawford  v,  Kirlsey,  55  Ala.  293. 

Overall  &  Bestor,  cmitra, — The  ec^uity  of  the  bill  rests  on 
the  familiar  principle,  that  when  one  creditor  has  a  demand 
against  two  funds  or  estates,  and  another  has  a  demand  against 
one  only  of  those  funds  or  estates,  the  latter  is  entitled  to  throw 
the  former  on  the  separate  fund  not  common  to  both. — 1  Story's 
Equity,  ^  663,  and  notes;  Nehon  v.  Dunn,  15  Ala.  501 ;  Gor- 
don V.  Bell,  50  Ala.  220;  Bryant  v.  Stephens,  58  Ala.  641. 
The  complainants  are  judgment  creditors  of  Duffee,  and  are 
seeking  to  condemn  his  interest  in  claims  and  securities  trans- 
ferred to  him  by  his  debtor,  M.  C.  Robbins,  who  admits  his  lia- 
bility, declares  his  willingness  to  pay  as  the  court  may  direct, 
and  submits  himself  to  its  jurisdiction.  The  fund  is  in  court, 
all  the  parties  in  interest  are  before  the  court,  and  the  only 
question  is  the  distribution  of  the  fund  according  to  the  prin- 
ciples which  obtain  in  equity.  The  claim  of  Henderson,  as  the 
assignee  of  Montgomery,  it  is  admitted,  must  be  first  paid ;  not 
out  of  the  fund  paid  in  by  the  garnishee,  but  first  out  of  the  debt 
due  by  Robbins,  a,iid  the  residue  only  out  of  the  fund  in  court ; 
and  then  the  complainants'  judgments,  in  the  order  in  which 
their  garnishments  were  served,  which  will  exhaust  the  fund, 
before  the  individual  claim  of  Henderson,  founded  on  his  as- 
signment from  Duffee,  is  reached. 

SOMERVILLE,  J.— The  purpose  of  the  present  bill,  on 
Vol.  lxxii. 


Digitized  by  VjOOQ iC 


1882.]  OF  ALABAMA.  37 

[Henderson  v.  Ala.  Gold  Life  Ins.  Co. ;  Henderson  v.  Horton.] 

the  part  of  the  complainants,  is  to  effect  a  marshalling  of  cer- 
tain securities  held  by  the  appellant,  Henderson,  as  the  creditor 
of  one  Duflfee,  of  whom  also  each  of  the  complainants  are  judg- 
ment creditors.  Duflfee  held  a  policy  of  insurance  on  the  life 
of  one  Bobbins,  which  he  transferred  as  collateral  security  to 
Joseph  Steiner,  to  secure  a  debt  due  him,  in  regard  to  the  va- 
lidity and  priority  of  which  there  is  no  contest.  He  also  owed 
Montgomery  a  debt  of  about  two  thousand  dollars,  and,  to  se- 
cure payment  of  this  sura,  he  executed  a  mortgage  to  him  on 
certain  real  property,  also  another  mortgage  on  certain  chattels, 
and  he  made,  in  addition  to  these  securities,  an  assignment  to 
Montgomery  of  his  interest  in  the  assets  of  the  dissolved  co- 
partnership of  Dunklin,  Duflfee  &  Co.,  as  well  as  the  residue  in 
said  life  policy,  then  in  the  hands  of  Steiner.  This  assignment 
was  made  in  January^  187S,  After  these  events,  in  Novem- 
ber, 1879,  each  of  the  complainants,  who  are  now  appellees  in 
this  court,  recovered  judgment  on  their  respective  claims  in  the 
Circuit  Court  of  Mobile  county;  and  during  the  progress  of 
these  suits,  served  writs  of  garnishment  on  Joseph  Steiner,  sum- 
moning him  to  answer  as  the  garnishee  and  debtor  of  Duflfee. 
The  garnishment  process  in  favor  of  the  Alabama  Gold  Life 
Insurance  Company  was  served  upon  Steiner  on  the  12th  of 
August,  1879,  and  that  of  Horton,  the  other  complainant,  on 
the  day  following.  On  the  15th  day  of  August,  after  service 
of  these  garnishment  writs,  Duflfee  assigned  to  Henderson  all 
of  his  interest  in  the'surplus  money  arising  from  the  insurance 
policy,  subject  to  the  claims  of  Steiner  and  Montgomery,  which 
were  prior  in  time  and  right.  Montgomery  also  assigned  his 
daims  on  Duffee  to  Henderson^  with  all  of  his  securities  above 
described. 

The  purpose  of  each  of  the  bills  under  consideration — which 
were,  on  the  hearing,  consolidated  into  one  cause  by  the  chan- 
cellor— is  to  force  Henderson,  as  the  assignee  of  Montgomery, 
to  exhaust  his  remedy  against  the  mortgaged  property,  and  the 
assets  of  Dunklin,  Duflfee  &  Co.,  before  proceeding  against  the 
insurance  money  in  the  garnishee's  hands.  This  is  upon  the 
principle,  that  where  one  creditor  has  a  lien  upon  two  funds  or 
estates,  and  another  creditor  has  a  lien  upon  one  of  them  only, 
the  latter  is  entitled,  in  equity,  to  throw  tlie  former  on  the  fund 
not  common  to  both.— 1  Story's  Eq.  Jur.  §  6f)3 ;  Gordon  v. 
Bell,  50  Ala.  220;  Nelson  v.  t)imn,  15  Ala.  501. 

Conceding  that  a  garnishment  or  attachment  lien,  acquired 
by  summoning  a  garnishee  to  answer  at  law,  would  entitle  the 
plaintiff  so  acquiring  it  to  such  a  remedy  in  a  court  of  equity, — 
a  point  unnecessary  to  be  decided — ^it  becomes  material  to  in- 
quire whether,  under  the  facts  of  this  case,  the  complainants 
nave  any  such  lien  on  the  fund  here  in  controversy.     If  not, 
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the  whole  case  made  by  the  bill  is  manifestly  devoid  of  equity. 

It  has  often  been  held,  and  may  be  considered  as  settled  by 
our  decisions,  that  attachment  and  garnishment  proceedings 
sued  out  in  courts  of  law,  which  are  purely  of  statutory  origin, 
can  operate  only  on  the  Uyal  rights  of  the  defendant  in  attach- 
ment— at  least,  in  cases  where  no  fraud  intervenes — or,  in  other 
words,  upon  such  rights  as  the  deiendant  could  enforce,  in  his 
own  name,  by  action  at  law.  If  money  in  the  hands  of  a  gar- 
nishee is  sought  to  be  reached,  it  must  be  of  a  character  which 
the  defendant  in  attachment  could  recover  of  the  garnishee  by 
action  of  debt,  or  huUhitatiis  assumpsit — Henry  v.  Murphy  <J& 
Co,,  54  Ala.  24f) ;  1  Brick.  Die:.  175,  j$S  313-14;  Janes  v.  Crews, 
64  Ala.  368 ;  Toonier  v.  Randolph,  60  Ala.  356. 

It  is  plain  from  the  facts  disclosed  in  the  garnishee's  answer, 
and  the  other  pleadings  in  the  Circuit  Court,  upon  the  pro- 
pounding of  Henderson's  claim,  which  are  also  matters  of  proof 
in  this  cause,  that  the  legal  title  of  ths  money  in  Steiner's  hands, 
admitted  by  him  to  be  a  balance  of  over  twenty-two  hundred 
dollars,  had  passed  out  of  him  before  tlve  service  of  the  garnish- 
ment writ  upon  him.  It  was  transferred  to  Montgomery, 
through  the  assignment  made  to  him  by  DuflEee  in  January, 
1878, — considerably  more  than  a  year  before  the  garnisliment 
writ  was  issued.  This  fact  is  fatal  to  the  garnishment  proceed- 
ing; for  no  balance  was  in  Steiner's  hands,  as  the  debtor  of 
Duffee,  upon  which  the  lien  could  operate.  Steiner  owed 
DuflEee  nothing,  but  he  owed  Montgomery,  as  the  assignee  of 
DuflEee,  and  Montgomery  was  not  summoned  as  garnishee  in 
the  cause.  The  latter  could  have  sued  for  the  whole  of  the 
residue  of  the  life  policy  fund,  and  if  it  was  more  than  ade- 
quate to  satisfy  his  claim,  he,  and  not  Steiner,  would  have  been 
debtor  to  DuflEee  for  the  surplus,  if  any. 

The  remedy  aflEorded  by  the  statute  is,  therefore,  clearly  in- 
adequate to  reach  this  surplus  by  garnishment  against  Steiner, 
unless  by  successful  contest  of  the  garnishee's  answer  in  the  Cir- 
cuit Court  pursuant  to  the  provisions  of  the  Code  authorizing  such 
a  controversy. — Code,  §§  3302-3.  If  DuflEee  had  any  interest  in 
it,  only  his  legal,  and  not  his  equitable  rights,  as  we  have  shown, 
could  be  reached  by  garnishment.  ?s  or  in  such  cases  is  it  permis- 
sible to  resort  to  a  court  of  equitv,  to  supplement  the  defects  of 
the  statute. — Phillips  v,  Ash^s  ileirs,  63  Ala.  414;  Janney  v. 
BueU  and  Wife,  55  Ala.  408;  McClAUvn  v,  Lipscomb,  56  Ala. 
255.  In  this  view  of  the  case,  the  complainants  had  no  lien  on 
the  fund  in  controversy,  and  the  chancellor  erred  in  granting 
the  relief  prayed ;  and  his  decree  is  hereby  reversed,  and  the 
cause  remanded. 
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Whitehead  4&  Son  v.  Lane  4&  Bodley 
Company. 

BiU  in  Equity  for  Foredosxvre  of  Mortgage ;  Cross-Bill  to 
establish  Equitable  Setroff, 

1.  Remedies  of  morUiagee^  legal  and  equitable. — A  mortgagee  may  file 
a  bill  in  equity  to  foreclose  the  mortgage,  although  he  may  also  have  an 
adequate  remedy  at  law  for  the  rec^overy  of  his  debt. 

2.  Description  of  premises  in  conveyance. — When  a  conveyance  of 
lands  contains  a  particular  description  of  the  premises  conveyed,  by 
which  they  can  be  clearly  identified,  the  insertion  of  other  descriptive 
words,  which  are  inapplicable,  or  incapable  of  definite  application,  will 
not  be  allowed  to  defeat  it. 

3.  Sale  of  machinery;  admissibility  of  parol  evidence  to  affect  writing; 
burden  of  proof  as  to  fraud  or  misrepresentation ;  defenses  available  to  pur- 
chaser.— On  a  sale  of  machinery  by  a  manufacturer,  the  contract  being 
reduced  to  writing,  and  the  machinery  delivered  corresponding  with  the 
description  therein  contained,  parol  evidence  is  not  admissible,  in  the 
absence  of  fraud  or  misrepresentation,  to  vary  the  terms  of  the  writing; 
the  burden  of  proving  fraud  or  misrepresentation  is  on  the  purchaser ; 
and  not  being  established  by  the  evidence,  he  can  not  resist  the  payment 
of  the  agreed  price,  when  there  was  no  warranty,  because  the  machiner}' 
was  found  to  be  unsuitable  for  the  particular  purpose  for  which  it  was 
intended. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  tiled  on  the  10th  November^ 
1881,  by  the  "Lane  &  Bodley  Company,"  a  private  corpora- 
tion chartered  under  the  laws  of  Ohio,  asainst  James  M, 
Whitehead  and  Augustus  C.  Whitehead  individually,  and  as 
partners  doing  business  under  the  firm  name  of  Whitehead  & 
Son ;  and  sought  to  foreclose  a  mortgage  on  a  house  and  lot  in 
the  town  of  Greenville,  and  on  certain  personal  property  therein 
particularly  described.  The  mortgage,  a  copy  of  which  was 
made  an  exhibit  to  the  bill,  was  dated  the  23d  December,  1880,. 
and  was  signed  by  said  J.  M.  Whitehead  and  his  wife,  and  by 
Wliitehead  &  Son ;  and  it  purported  to  be  given  to  secure  the 
payment  of  two  promissory  notes,  each  for  $150,  executed  by 
said  Whitehead  &  Son,  of  even  date  with  the  mortgage,  and 
payable  respectively  on  the  23d  June,  and  23d  September,  1881,. 
to  "Lane  &  Bodley  Company,  or  order,"  at  the  banking-house 
of  J.  R.  Adams  &  Co.  in  the  city  of  Montgomery,  with  inter- 
est from  date.  The  notes  were  given  in  payment  of  the  bal- 
ance due  for  the  agreed  price  of  certain  mill  machinery  and 
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fixtures  sold  by  the  complainant  to  said  Whitehead  &  Son ;  and 
each  note,  copies  of  which  were  made  exhibits  to  the  bill,  con- 
tained a  stipulation  in  these  words :  "  It  is,  furthermore,  the 
express  condition  of  the  delivery  of  the  said  saw-mill  and  ma- 
chinery, &c.,  to  us,  that  the  title,  ownership  and  possession  does 
not  pass  from  the  said  Lane  &  Bodley  Company,  until  this  note 
is  paid  in  full,  with  interest;  and  said  Lane  &  Bodley  Company 
may  take  possession  of  said  saw-mill,  machinery,  &c.,  and  sell 
the  same  for  our  account,  at  any  time,  in  case  tliis  note  is  not 
promptly  paid ;  in  which  case,  we  hold  ourselves  liable  for  any 
and  all  loss  or  damage  caused  by  our  failure  to  meet  this  note." 
The  property  conveyed  by  the  mortgage  was  therein  described 
as  follows:  *' A  house  and  lot  in  the  city  of  Greenville,  Ala- 
bama, containing  one  acre,  more  or  less,  fronting  seventy  feet 
on  Conecuh  street,  being  lot  number  one  (1)  in  square  number 
four  (4)  in  said  city,  lying  between  Conecuh  and  Chestnut 
streets,  and  known  as  the  DeWitt  Dillard  place ;  also,  the  saw, 
saw-frame,  log-carriage  and  fixtures,  purchased  h\  us  from  said 
Lane  &  Bodley  Company,  for  the  saw-mill  of  J.  M.  Whitehead 
&  Son  in  Butler  county."  The  prayer  of  the  bill  was,  that  an 
account  might  be  taken  to  ascertain  the  amount  due  on  the 
notes  secured  by  the  mortgage,  and  that  the  property  conveyed 
by  it,  real  and  personal,  might  be  sold  in  satisfaction  of  the 
debt,  if  not  sooner  paid  by  the  defendants. 

The  defendants  tiled  a  joint  demurrer  to  the  bill,  assigning 
as  causes  of  demurrer,  1st,  that  the  bill  contained  no  equity; 
2d,  that  the  complainant  had  a  complete  and  adecjuate  remedy 
at  law;  3d,  that  the  notes  showed  an  executory  contract  for  the 
sale  of  the  machinery,  the  title  remaining  in  the  complainant 
until  the  notes  were  paid,  and  that  the  complainant  could  not 
.  hold  the  property,  and  at  the  same  time  recover  the  agreed 
I  price.  The  chancellor  overruled  the  demurrer,  and  the  defend- 
ants then  filed  an  answer,  in  which  they  stated,  in  substance, 
that  their  contract  for  the  purcliase  of  the  machinery  was  made, 
[  in  Montgomery,  with  C.  J.  Dudley  &  Co.,  as  agents  of  the 
complainant,  who  was  engaged  in  Ohio  in  the  manufacture  of 
machinery  for  mills ;  that  they  were  not  skilled  in  the  busi- 
ness, and  had  no  practical  knowledge  of  the  machinery  and  fix- 
tures retjuired,  and  trusted  to  the  representations  of  said  C.  J. 
Dudley  it  Co.  as  to  these  matters ;  that  they  desired  to  erect  a 
saw-mill  and  purchase  the  machinery  necessary  for  squaring 
large  timber  for  the  Pensiicola  market,  and  so  stated  to  said  C. 
J.  Dudley  &  Co.,  who  represented  that  the  machinery  pur- 
chased was  suitable  for  that  purpose ;  that  the  mill  and  ma- 
chinery, when  delivered  and  put  into  operation,  proved  to  be 
entirely  too  light  for  the  purpose  intended,  and  incapable  of 
squaring  large  timber ;  and  that  they  had  sustained  great  loss  and 
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damage  on  account  of  this  deficiency.  J.  M.  Whitehead  fur- 
ther answered,  that  the  lot  which  the  mortgage  purported  to 
convey,  described  as  being  situated  in  square  number  four,  never 
belonged  to  him,  and  was  inserted  in  the  mortgage  by  mistake ; 
and  that  the  lot  which  he  intended  to  convey,  situated  in  square 
number  seven,  had  since  been  sold  and  conveyed  to  another 
person,  who  had  no  notice  of  the  mortgage.  They  asked  that 
their  answer  might  be  taken  and  considered  as  a  cross-bill ;  that 
an  account  might  be  taken  of  the  damages  wliich  they  had  sus- 
tained by  the  incapacity  and  unsuitableness  ot  the  mill  and  ma- 
chinery, and  the  same  be  allowed  as  an  equitable  set-off  against 
the  complainant's  demand,  and  that  the  notes  and  mortgage 
might  be  delivered  up  and  cancelled.  C.  J.  Dudley  &  Co. 
were  also  made  defeudants  to  the  cross-bill,  and  it  was  prayed 
that  they  be  required  to  deliver  up,  for  cancellation,  certain 
notes  which  Whitehead  &  Son  claimed  to  have  left  with  them 
when  the  contract  was  entered  into,  and  for  which  the  other 
notes  were  executed  as  substitutes ;  but  these  matters  require 
no  special  notice. 

C.  J.  Dudley,  whose  deposition  was  taken  by  the  complain- 
ant, denied  any  misrepresentations  on  his  part,  as  to  the  capacity 
or  quality  of  the  machinery  sold ;  and  appended  to  his  answers, 
as  an  exhibit,  the  written  contract  signed  by  said  Whitehead  & 
Son,  with  the  accompanying  guaranty  signed  by  C.  J.  Dudley 
&  Co.  The  contract  was  in  these  words :  "  Order  cyr  agree- 
ment to  purchase.  Montgomery,  Dec.  30,  'SO.  This  is  to  cer- 
tify, that  we  have  this  day  agreed  to  purchase  of  C.  J.  Dudley 
<fe  Co.  one  Lane  &  Bodley  (/ompanv  solid  iron  frame  saw-mill, 
known  as  their  'Siding  Mill,'  with  independent  screw  head 
blocks,  with  common  dogs,  forty  (40)  feet  of  carriage,  sixty  (60) 
feet  of  twelve-inch  three-ply  rubber  belt,  and  one  solid  tooth 
circular  saw,  fifty-two  (52)  inch ;  to  be  shipped  from  Cincin- 
nati, Ohio,  by  or  about  January  14th,  1881;  which  we  agree 
to  receive  upon  arrival  at  Greenville,  and  pay  freight  and 
charges  thereon.  And  we  also  agree  to  remove  said  saw-mill 
from  the  station,  to  a  suitable  storage,  and  otherwise  take  good 
and  proper  care  of  the  same,  and  to  notify  said  C.  J.  Dualev 
<k  Co.  as  soon  as  possible;  and  they  may  put  the  said  saw-mill 
in  working  order  at  our  expense,  and  furnish  the  necessary  in- 
structions for  running  the  same.  We  further  agree  to  settle 
for  said  saw-mill,  [if  it  ?]  in  fact  proves  equal  to  the  guaranty 
hereon  printed,  on  the  following  terms;"  specifying  the  cash 
payment,  the  notes  and  mortgage,  and  adding:  "It  is  expressly 
understood,  by  this  agreement  to  purchase  the  above  named 
machinery  we  do  not  acquire  any  right,  title  or  interest  in  the 
same,  until  after  the  specified  terms  of  payment  are  fully  com- 
pleted; and  the  said  C.  J.  Dudley  &  Co.,  or  their  authorized 
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agents,  liave  the  right  to  take  possession  of  said  machinery  at 
once,  upon  refusal  or  neglect  to  comply  with  said  terms  of  pay- 


meat."  The  accompanymg  guaranty  was  in  these  words :  "The 
above  machinery  to  be  warranted  of  "good  materials  and  work- 
manship; to  do  work  well,  if  properly  used;  and  to  do  as  good 
and  as  much  work,  under  the  same  conditions,  as  any  machinery 
of  its  class  in  the  United  States.  Should  any  defect  be  dis- 
covered, in  w^orkmanship,  materials,  or  efficiency  of  the  said 
machinery,  notice  must  be  given  to  us  within  one  month  from 
the  time  the  macliinery  is  put  into  use,  that  the  cause  may  be 
removed ;  else  we  shall  not  be  held  responsible." 

The  chancellor  sustained  a  demurrer  to  the  cross-bill,  and 
dismissed  it ;  and  on  final  hearing  on  pleadings  and  proof,  held 
the  complainant  entitled  to  relief,  and  ordered  an  account  of 
the  mortgage  debt  to  be  stated  by  the  register.  The  appeal  is 
sued  out  by  the  defendants  below,  and  they  here  assign  as  error 
the  overruling  of  their  demurrers  to  the  bill,  the  dismissal  of 
their  cross- biU,  and  the  final  decree. 

Cloi»ix)n,  Herbert  cfc  Chambers,  for  appellant. 

Bi'ELL  &  Lane,  contra. 

BRICKELL,  C.  J. — 1.  It  may  be  that,  under  the  contract 
of  sale,  the  title  to  the  mill  and  machinery  vested  in  the  pur- 
chasers, only  upon  the  condition  that  the  purchase-money  was 
paid  ;  and  tliat,  upon  default  in  payment,  the  sellers  could  have 
reclaimed  it.  But  the  sellers  had  also  the  security  of  the  mort- 
gage, and  it  was  their  right  to  pursue  that  security,  rather  than 
resort  to  a  reclamation  of  the  things  sold.  It  is  the  common 
case  of  A  mortgagee,  having  a  legal  remedy  for  the  recovery  of 
the  mortgage  debt,  preferring  the  cijuitable  remedy  to  foreclose 
the  mortgage. 

2.  There  is  an  error  in  the  mortgage,  in  describing  the  mort- 
gaged premises  as  situate  in  6(|uare  number /bt/r  in  the  city  of 
Greenville,  while  their  real  location  is  in  square  number  seven. 
What  would  be  the  effect  of  the  misdescription,  if  there  was 
not  a  further  designation  and  description  oi  the  premises,  by 
which  they  may  be  precisely  identified,  it  is  not  important  ta 
consider.  There  is  the  further  description,  that  they  are  situate 
between  Conecuh  and  Chestnut  streets,  fronting  seventy  feet 
on  Conecuh  street,  and  are  known  as  the  "  De Witt  Dillard 
place,''  which  is  inapplicable  to  any  part  of  square  number  four. 
The  rule  is  of  general  application,  that  if  from  any  part  of  the 
description  the  premises  intended  to  be  conveyed  clearly  ap- 
pear, the  conveyance  will  not  be  defeated,  because  other  cir- 
cumstances of  description  are  added,  which  are  inapplicable. 
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or  not  capable  of  definite  application. — Clements  v.  Pearce^ 
63  Ala.  284. 

3.  The  principal  point  of  contention  is,  whether  the  mill  and 
machinery  were  sold  to  the  appellants  as  fitted  for  the  particu- 
lar purpose,  the  squaring  of  large  tiinl)er,  for  which  they  in- 
tended it;  or  whether  the  sale  was  of  things  described  and  de- 
fined, the  appellants  relying  upon  their  own  judgment  as  to 
their  fitness  for  the  purpose  for  which  they  designed  them. 
There  is  conflict  in  the  evidence  upon  the  point.  The  burden 
of  proof  rests  upon  the  appellants,  and  we  are  not  prepared  to 
say  it  is  shown,  by  a  preponderance  of  the  evidence,  that  there 
was  a  contract,  or  warranty,  or  representation,  by  the  agent  of 
the  sellers,  that  the  mill  and  machinery  were  fitted  for  any  par- 
ticular purpose.  The  contract  is  in  writing;  the  things  sold 
are  described,  and  the  things  delivered  correspond  to  the  descrip- 
tion. In  the  absence  of  fraud,  or  misrepresentation,  there  is  no 
room  for  parol  evidence  which  would  vary  the  contract.  The 
most  that  can  be  justly  said,  however,  in  view  of  all  the  evi- 
dence, is,  that  the  appellants  have  the  misfortune  of  having  pur- 
chased the  mill  and  machinery  upon  the  8upf)osition  that  it , 
would  answer  the  purpose  for  which  they  designed  it,  and  find 
upon  trial  that  it  is  unsuitable. '  The  misfortune  is  of  frequent 
occurrence;  and  when  there  is  no  fraud,  no  breach  of  contract, 
or  of  warranty,  on  the  part  of  the  seller,  the  purchaser  must 
bear  it.  If  the  cross-bill  had  been  entertained,  relief  upon  it 
could  not  have  been  granted ;  and  from  its  dismissal  the  appel- 
lants have  sustained  no  injury. 

Affirmed. 


Liyne's  Adm'r  v.  Wann. 

Bill  InEfiuity  by  CredUo7\  to  set  aside  Conveyances  as  Fraud- 
ulent  arid  Voluntary. 

1.  Equitable  relief  against  probate  decree,  on  gro}(7i(1  of  errors  or  mis- 
takes.— A  defendant  in  a  probate  decree,  rendered  on  final  settlement  of 
his  accounts  as  executor,  administrator,  or  guardian,  seeking  equitable 
relief  against  it  on  account  ot  alleged  errors  of  law  or  fact  (C^ode,  §§  3837- 
39),  must  show  that  the  errors  complained  of  occurred  without  fault  or 
negligence  on  his  part. 

2.  Homestead  exemption;  occupancif. — A  claim  of  homestead  exemp- 
tion can  not  prevail,  without  averment  and  proof  of  occupancy. 

3.  Conveyance  to  creditors;  when  fraudulent  as  to  others. — A  convey- 
ance or  sale  by  an  insolvent  debtor  to  one  of  his  creditors,  in  payment  of 
an  existing  defct,  will  not  be  held  fraudulent  as  against  other  creditors, 
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because  of  an  actual  fraudulent  intent  on  his  part,  unless  the  creditor  had 
knowledge  of  that  intent,  or  participated  in  the  fraud. 

4.  Use  of  wife^s funds  by  husband;  whether  conversion  or  investment. 
When  the  husband  purchases  property  at  an  administrator's  sale,  and  is 
allowed  a  credit  on  his  purchase  to  the  extent  of  his  wife's  distributive 
share  of  the  estate,  this  is  not  an  investment  for  the  wife,  but  a  conver- 
sion of  her  interest,  and  renders  him  her  debtor  for  the  amount. 

5.  Same;  as  consideration  of  conveyance  to  wife. — If  the  husband  re- 
ceives moneys  belonging  to  his  wife's  statutory  estate,  and  converts  them 
to  his  own  use,  thereby  becoming  a  debtor  to'  her  to  that  amount,  this 
constitutes  a  valuable  consideration  to  support  a  subsequent  convey- 
ance to  her ;  but  he  is  not  liable  for  interest  on  such  moneys,  nor  for 
property  belonging  to  her  which  he  received,  but  which  he  is  not  shown 
to  have  sold  and  converted  to  his  own  use ;  and  as  to  these  items,  the 
conveyance  would  be  without  a  valuable  consideration. 

6.  Fraudulent  conveyance;  wh^n  alhwed  to  stand  as  valid  security. 
When  a  conveyance  is  assailed  by  creditors  on  the  ground  of  fraud,  arid 
the  grantee  is  not  implicated  in  the  fraudulent  intent  of  the  grantor,  the 
conveyance  will  be  allowed  to  sta.nd  as  a  valid  security  to  the  extent  of 
the  actual  consideration  proved  to  have  been  paid. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  1)111  in  this  case  was  filed  on  the  5th  February, 
'  1881,  by  reter  W.  Lyne,  as  the  administrator  of  the  estate  of 
his  deceased  wife,  Mrs.  Sarah  F.  Lyne,  against  Isaac  D.  Wann 
and  his  wife,  Mrs.  Lucinda  E.  Wann ;  and  sought  to  set  aside 
on  the  ground  of  fraud,  actual  and  constructive,  several  con- 
veyances of  property  to  Mrs.  Wann,  and  to  subject  the  prop- 
erty to  the  payment  and  satisfaction  of  a  debt  due  and  owing  by 
said  Isaac  D.  Wann  to  the  estate  of  the  complainant's  intestate. 
Mrs.  Lyne,  the  complainant's  deceased  wife,  was  a  daughter  of 
one  Robert  Owen,  who  died  in  her  infancy ;  and  on  the  20th 
November,  1860,  letters  of  guardianship  of  her  and  her  estate 
were  duly  granted,  by  the  Probate  Court  of  Madison,  to  said 
Isaac  D.  Wann.  On  the  same  day,  the  sum  of  $1,037.08  was 
paid  to  said  guardian,  by  the  administrator  of  Owen's  estate,  as 
the  ward's  distributive  share  of  the  estate.  On  the  24:th  Decem- 
ber, 1872,  the  complainant  and  his  wife  were  married ;  and 
on  her  death,  intestate,  in  February,  1875,  letters  of  adminis- 
tration on  her  estate  were  granted  to  him.  On  final  settlement 
of  Wann'a  accounts  as  guardian,  on  September  30th,  1880,  a 
decree  was  rendered  against  him,  in  favor  of  the  complainant 
as  administrator,  for  $2,961.13;  and  execution  having  been  is- 
sued on  this  decree,  against  said  guardian  and  the  sureties  on 
his  bond,  and  returned  "No  property  found,"  this  bill  was  filed 
to  subject  the  property  standing  in  Mrs.  Wann's  name,  partic- 
ularly described  in  the  bill,  to  the  satisfaction  of  the  decree,  on 
'  the  ground  that  the  conveyances  to  her  were  without  consider- 
ation moving  from  her,  and  that  the  title  was  conveyed  to  her, 
by  and  at  the  instance  of  her  husband,  for  the  purpose  of  hin- 
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dering,  delaying,  and  defrauding  his  creditors,  and  particularly 
the  complainant,  in  the  collection  of  their  debts.  There  were 
two  conveyances  to  Mrs.  Wann ;  the  first  dated  October  6th, 
1866,  by  which  said  Isaac  D.  Wann  conveyed  to  her  certain  lands 
and  lots  in  the  town  of  Vienna,  on  the  recited  consideration  of 
$300  in  hand  paid;  and  the  second  dated  September 6th,  1866, 
by  which  the  sheriflf  conveyed  to  her,  as  the  purchaser  at  a 
sale  under  execution  against  John  C.  Drake,  a  tract  of  land 
containing  720  acres,  at  the  price  of  $296.  This  execution  was 
issued  on  a  judgment  against  said  Drake,  in  favor  of  Isaac  D. 
Wann ;  and  the  bill  alleged  that  said  Isaac  D.  was  himself  the 
purchaser  at  the  sale,  and  paid  the  prite  bid  by  entering 
it  as  a  credit  on  the  judgment.  This  tract  of  land  was  sold  in 
March,  1869,  for  unpaid  taxes  assessed  against  it,  and  a  deed 
was  afterwards  executed  to  Mrs.  Wann,  as  the  purchaser ;  and 
the  bill  sought  to  set  aside  this  deed  also,  on  the  same  allega- 
tions of  fraud. 

Separate  answers  were  filed  by  the  defendants,  which  were, 
however,  substantially  the  same.  Tliey  denied  the  charges  of 
fraud,  and  asserted  the  validity  of  the  several  conveyances  to 
Mrs.  Wann ;  the  consideration  moving  from  her  husband  to 
her  being,  as  alleged,  his  indebtedness  to  her  for  moneys  which 
he  had  received  during  their  coverture,  belonging  to  her  statu- 
tory estate,  which  he  had  used  and  converted  to  nis  own  use; 
these  moneys  being  $1,037.08,  "received  from  the  estate  of 
her  father  in  1860,^'  and  $828.02,  "received  from  the  estate  of 
her  grandfather,  Thomas  Blackwell,  in  April,  1860."  Wann  also 
filed  a  cross-bill,  in  which  he  denied  the  validity  of  his  appoint- 
ment as  guardian  of  said  Sarah  F.  Lyne  (or  Owen),  and  assailed 
the  correctness  of  the  decree  against  him,  specifying  items  in 
the  account  which  ought  not  to  have  been  charged  against  him. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill,  but  held  it  unnecessary  to  jfass  on  the  questions 
raised  by  the  cross-bill,  which  he  also  dismissed ;  and  his  de- 
cree dismissing  the  bill  is  now  assigned  as  error. 

D.  D.  Shelby,  for  the  appellant,  cited  Otis  v,  Dargan^  53 
Ala.  178 ;  Pickett  v.  Pipkin,  64  Ala.  520 ;  Hvbbard  v.  Allen^ 
59  Ala.  283;  Humes  v.  Scniggs,  4  Otto,  22;  Tichnor  v,  Wis- 
waU,  9  Ala.  309. 

Jno.  D.  Brandon,  contra^  cited  Northhiatcn  v.  Faher,  52  Ala. 
45;  Davidson  v,  Laniei\  51  Ala.  318;  Young  v,  Dumas,  39 
Ala.  60;  Tompkins  v,  Nichols,  53  Ala.  197;  Marshall  v, 
Croom,  59  Ala.  121 ;  Sterry  v.  Arden,  1  John.  Ch.  261 ;  Ver- 
pUmck  V.  Sterry,  12  Johns.  336. 
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STONE,  J. — The  prayer  of  the  cross-bill  asks  relief  in  the 
alternative.  In  its  primary  aspect,  it  is  contended  it  makes  a 
case  within  the  provisions  of  section  3837  of  the  Code  of  1876; 
the  section  which  provides  for  the  correction  of  errors  of  law 
or  of  fact,  committed  in  the  settlement  of  estates  in  the  Pro- 
bate Conrt.  This  claim,  considered  either  in  the  form  in  which 
it  is  presented  in  the  original  answer,  made  a  cross-bill,  or  in 
the  amended  cross-bill,  is  fatally  defective  as  a  basis  of  relief. 
It  fails  to  show  the  errore  and  injury  complained  of  were  with- 
out the  fault  or  neglect  of  Mr.  Wann,  according  to  the  con- 
struction this  court  has  uniformly  placed  on  those  words. — Bow- 
den  V,  Perdue,  59  Ala.  409 ;  Fwkett  v.  Pipkin,  64  Ala.  520 ; 
Beadle  v.  G-raham,  66  Ala.  102 ;  Collier  v.  Folk,  II.  223 ; 
Broda  v.  Greenicald,  lb.  538.  Nor  is  the  cross-bill  any  more 
successful  in  the  claim  of  homestead.  It  contains  no  averment, 
that  the  premises  in  which  homestead  is  claimed,  were,  or  ever  had 
been  ocettpied  by  Mr.  Wann.  This  is  a  fatal  omission. — Blum. 
V.  Carter,  63  Ala.  235.  In  the  present  controversy,  we  must 
treat  the  probate  decree  as  rightly  ascertaining  Wann's  liability, 
and  the  extent  of  it. — Pickett  v.  Pipkin,  64  Ala.  520. 

The  present  bill  is  by  a  creditor — judgment  creditor — of  Mr. 
Wann,  to  subject  certain  described  lands  to  the  payment  of 
said  claim,  on  the  alleged  ground  that  they  were  and  are  the 
property  of  said  Wann,  and  had  been  fraudulently,  and  without 
consideration,  conveyed  to  his  wife,  for  the  purpose  of  delaying 
and  hindering  his  creditors  generally,  and  the  complainant  spe- 
cially, in  the  collection  of  their  said  claims.  The  conveyances 
to  the  wife  were  made  long  after  the  debt  was  incurred,  to  the 
payment  of  which  the  lands  are  sought  to  be  subjected.  The 
defense  is,  that  Mr.  and  Mrs.  Wann  intermarried  since  1850, 
and  that  after  the  marriage  there  accrued  to  her,  from  the  es- 
tates of  her  father  and  grandfather,  moneys,  her  statutory  sepa- 
rate estate,  which  were  received  by  her  husband  and  trustee ;  and 
being  used  and  converted  by  him,  the  lands  in  controversy  were 
conveyed  and  procured  to  be  conveyed  to  the  wife,  in  payment 
of  such  indebtedness.  There  were  two  separate  conveyances ; 
first,  the  lots  in  the  village  of  Vienna ;  and  second,  the  lands 
near  by,  known  as  the  "  Drake  place." 

We  do  not  imderstand  it  to  be  disputed  that  the  marriage 
took  place  after  1850,  and  that,  subsequent  to  that  time,  there 
did  accrue  to  Mrs.  Wann  moneys,  both  from  the  estate  of  her 
father,  Owen,  and  of  her  grandfather,  Blackwell.  In  the  absence 
of  countervailing  proof,  and  there  is  none  such  in  this  record, 
such  money,  so  received,  became  at  once  the  statutory  separate 
estate  of  Mrs.  Wann,  of  which  her  husband  was  the  trustee, 
with  the  right  to  receive  and  receipt  for  it.  There  is  no  con- 
flict in  the  testimony,  as  to  the  amount  derived  from  the  estate 
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of  Robert  Owen,  the  father.  The  whole  araount,  inchiding  the 
five  hnndred  dollars  received  as  advancement  during  Mr.  Ow- 
en's lifetime,  was  one  thousand  and  thirty-nine  8-100  dollars. 
As  to  the  sum  received  from  the  grandfather,  Mr.  BlackwelPs 
estate,  there  is  controversy.  The  authenticated  transcript  of  a 
settlement  of  the  Blackwell  estate,  had  in  a  County  Court  of 
Tennessee,  and  the  testimony  of  the  administrator,  tend  to 
show  the  sum  received  from  that  source  was  four  hundred  and 
sixty-nine  53-100  dollars.  Several  ^vitnesses  for  the  appellee 
fix  the  sum  at  eight  hundred  and  twenty-eight  2-100  dollars. 
The  testimony  bearing  on  this  question  is  not  clearly  satisfac- 
tory. We  incline  to  the  conclusion,  that  the  latter  is  the  true 
sum,  and  that  it  probably  had  been  augmented  by  a  sale  of  the 
lands  belonging  to  the  estate.  We,  however,  leave  this  ques- 
tion open,  as  it  may  be  made  clearer  when  the  reference 
comes  to  be  executed.  If  the  larger  sum  be  the  true  one,  then 
the  aggregate  of  the  two  distributive  interests  will  be  eighteen 
hundred  and  sixty-seven  10-100  dollars. 

It  is  contended  for  appellant,  that,  irrespective  of  the  question 
of  indebtedness  of  Wann  to  his  wife  on  the  accounts  mentioned 
above,  these  conveyances  must  fall,  by  reason  of  actual  fraud 
committed  in  their  execution.  In  Crawfoi'd  v.  Kirksey^  55 
Ala.  282,  we  laid  down  the  rules  for  determining  when  a  sale 
of  property  by  an  insolvent  debtor  to  his  creditor,  in  payment 
of  a  debt,  will  be  adjudged  fraudulent.  Tested  by  these  rules, 
we  do  not  think  either  of  these  conveyances  is  infected  with 
actual  fraud,  if  the  alleged  indebtedness  existed.  If  Wann's 
purpose  was  to  delay  and  hinder  his  creditors,  there  is  no  testi- 
mony that  his  wife  knew  of  it,  or  that  she  received  larger  pay- 
ment than  she  believed  to  be  due  to  her.  On  the  hypothesis 
that  Wann  owed  his  wife  on  the  accounts  alleged,  the  charge 
of  actual  fraud  is  not  made  good. —  Yminrj  v,  Diimas^  39  Ala.  60. 

It  is  contended  for  appellant,  that  Wann  invested  his  wife's 
distributive  share  of  her  father's  estate  in  the .  purchase  of  a 
slave  and  a  mule;  that  this  was  an  investment  by  him  which 
the  law  authorized,  and  that  therefore  he  did  not  owe  her  on 
that  account.  This,  of  course,  refers  to  the  residuum  of  five 
hnndred  and  thirty-nine  8-100  dollars,  allowed  in  final  settle- 
ment, after  debiting  Mrs.  Wann  with  the  five  hundred  dollars 
advanced  by  her  father  during  his  lifetime.  The  slave  and 
mule  were  purchased  by  Wann  at  the  sale  of  the  property  by 
the  administrator.  There  is  no  testimony  that  he  purchased 
for,  or  in  the  name  of  his  wife.  This  sale  must  have  preceded 
the  settlement  and  distribution.  There  is  no  testimony  that  the 
five  hundred  and  thirty-nine  8-100  dollars  coming  to  Mrs.  Wann 
in  distribution,  covered  and  paid  the  purchase  price  of  the  slave 
and  mule.     The  tendency  of  the  testimony  is  that  it  did  not,  and 
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that  in  the  final  settlement  Wann  was  allowed  a  credit  on  his 
purchase,  to  the  extent  of  his  wife's  distributive  interest,  and  in 
that  way  received  it.  This  was  not  an  investment  for  the  wife, 
but  a  conversion  by  the  husband. — Smith  v,  Whitjlidd^  71  Ala. 
106.  To  this  extent,  it  is  clear  that  Wann  was  debtor  to  his 
wife. 

The  alleged  advancement  of  five  hundred  dollars,  made  by 
Mr.  Owen  in  his  lifetime,  is  in  a  somewhat  different  category. 
The  testimony  is  not  very  clear  as  to  what  that  consisted  of.  If 
it  was  money,  and  Wann  used  and  converted  it,  then  it  consti- 
tuted a  debt  from  him  to  her.  If  it  was  property,  either  in 
whole  or  in  j^art,  and  if  there  is  no  proof  that  that  property 
was  sold  and  the  proceeds  used  and  converted  by  Wann,  then 
it  would  not  constitute  a  debt  from  him  to  his  wife.  This  is  a 
subject  for  inquiry  and  report  by  the  register. 

I'he  principal  sum  of.  his  wife's  money,  received  and  con- 
verted by  Wann,  will  constitute  the  amount  of  his  indebted- 
ness to  her.  lie  was  not  liable  for  interest,  and  consequently 
interest  on  the  sum  furnishes  no  valuable  consideration  for 
either  of  the  conveyances. — Early  c&  Lane  v,  Ovjens^  68  Ala. 
171 ;  Dafron  v.  Crump,  69  Ala.  77.  We  may  as  well  state 
here  as  elsewhere,  tliat  Mrs.  Wann's  title  derives  no  strength 
whatever  from  the  tax  sale  and  purchase  thereunder. — Johman 
cfe  Si^aU  V.  Taylor,  70  Ala.  108. 

Applying  the  foregoing  principles,  there  can  be  no  question, 
in  any  statement  of  the  account,  that  Wann  was  indebted  to 
his  wife  in  a  sum  greater  than  three  hundred  dollars.  The  con- 
veyance of  the  Vienna  lots,  and  the  little  field  mentioned  in 
Wann's  deed,  purport  to  be  in  payment  of  three  hundred  dol- 
lars of  the  latter s  indebtedness  to  his  wife.  The  testimony 
fails  to  convince  us  clearly  that  the  lands  therein  conveyed 
were,  in  the  condition  they  were  in  when  the  conveyance  was 
made,  worth  more  than  the  recited  consideration — three  hun- 
dred dollars.  That  conveyance  must  stand,  and  was  an  extin- 
guishment, priy  tanfo,  of  Wann's  debt  to  his  wife. — Goodlett  v. 
Ilansell,  ^  Ala.  151. 

The  conveyance  of  the  Drake  land  rests  on  different  princi- 
ples. In  making  up  the  account  of  the  trust  fund  which  had 
passed  through  his  hands^— statutory  separate  estate  of  his  wnfe 
— Wann  debited  himself  with  interest  on  the  fund  which  he 
testifies  he  received  and  converted.  In  this  way  the  sum  of 
the  indebtedness  was  footed  up,  which  is  made  the  considera- 
tion— the  sole  consideration — upon  which  the  title  of  the  Drake 
lands  was  vested  in  Mrs.  Wann.  We  say  sole  consideration ; 
for,  in  the  several  payments  which  were  afterwards  made  in  the 
settlement  or  compromise  with  Drake,  the  moneys  of  Mr.  Wann 
were  used.     His  wife  had  no  money.     She  owned  only  her 
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claim  sigainst  lier  husband,  and  the  real  estate  he  had  conveyed 
to  her.  If  her  lots  had  yielded  rents,  Wann .  was  not  liable  to 
account  for  them.  Then,  to  the  extent  Wann  was  in  default  to 
his  wife  for  the  principal  of  her  statutory  estate  converted  by 
him,  after  obtainmg  credit  for  the  three  hundred  dollars  paid 
in  the  Vienna  lots,  the  Drake  transaction  rested  on  a  valuable 
consideration.  All  beyond  this  was  voluntary,  and  construct- 
ively fraudulent,  as  against  creditors.  But  Mrs.  Wann,  not  be- 
ing complicated  in  any  actual  fraud,  holds  the  Drake  lands,  as  a 
security  for  the  sum  actually  due  her. — Oordon^  Rankin  &  Go. 
V,  Tweedj/j  71  Ala.  202.  As  to  these  lands,  the  complainant  is 
entitled  to  relief,  and  the  decree  of  the  chancellor  must  be  re- 
versed. 

Proceeding  to  render  the  decree  the  chancellor  should  have 
rendered,  it  is  ordered  and  decreed  that  the  complainant  is  en- 
titled to  relief,  as  to  the  lands  known  as  the  Drake  place.  It 
is  referred  to  the  register  to  take  and  state  the  account,  show- 
ing the  amount  of  money,  distributive  interest  of  his  wife  in 
the  estates  of  her  father  and  grandfather,  Wann  received  and 
converted,  or  used  in  and  about  his  own  affairs.  Property  re- 
ceived and  used  in  the  family,  is  not  to  be  charged  in  this  ac- 
count. For  the  sum  of  the  principal  thus  received  and  con- 
verted by  him,  less  three  hundred  dollars  paid  in  the  Vienna 
lots,  Mrs.  Wann  is  entitled  to  be  first  paid  out  of  the  proceeds 
of  the  Dfake  lands;  and  the  residue  will  be  paid  to  the  com- 
plainant in  this  suit,  to  the  extent  ascertained  by  the  decree  of 
the  Probate  Court.  The  register  will  report  to  the  Chancery 
Court  with  all  convenient  speed.  AH  other  questions  are  re- 
served for  decree  by  the  chancellor. 

Reversed  and  remanded. 

This  decree  to  take  effect  as  of  June  6th,  1882,  when  thia 
cause  was  submitted. 


SaTvyers  v.  Baker. 

Bill  in  Equity  hy  Purchaser^  for  Specific  Performance. 

1.  Statutes  omitted  from  Code, — The  act  approved  March  4th,  1876, 
entitled  "  An  act  to  allow  married  women  in  certain  cases  to  sue  in  their 
own  names"  (Sess.  Acts  1875-6,  p.  159),  having  been  omitted  from  the 
Code  of  1876,  is  not  now  operative  as  a  statute. 

2.  Statutory  provisions  as  to  parties^  in  suits  hy  married  women. — ^The 
statute  which  provides  that  a  married  woman  ''must  sue  or  be  sued 
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alone,  when  the  suit  relates  to  her  separate  estate  "  (Code,  §  2892),  ap- 
plies only  to  actions  at  law,  and  has  no  reference  to  suits  in  equity. 

3.  Rules  of  practice  as  to  parties j  in  suits  by  married  women. — ^The 
15th  Rule  of  Chancery  Practice,  adopted  in  January,  1877,  providing 
that  "all  bills  and  petitions  by  married  women,  in  reference  to  their 
separate  estates,  shall  be  exhibited  in  their  own  names,  if  over  twenty- 
one  years  of  age,  or  relieved  of  the  disabilities  of  coverture"  (Code, 
p.  163),  was  intended  to  carr\'  out  the  legislative  policy  indicated  by  the 
said  act  approved  March  4th,  1876,  since  inoperative  because  omitted 
from  the  Code  of  1876 ;  and  while  said  rule  applies  equally  to  all  separate 
estates,  whether  statutory  or  equitable,  it  extends  only  to  cases  in  which, 

Erior  to  its  adoption,  it  was  necessary  that  a  married  woman  should  sue 
y  her  next  friend,  and  does  not  apply  to  cases  in  which  it  was  necessary 
or  proper  that  she  and  her  husband  should  join  as  co-complainants. 

4.  Joinder  of  husband  and  wife  as  plaintiffs. — As  decided  in  this  case 
on  a  former  appeal  (66  Ala.  292),  the  wife  is  a  proper  and  necessary- 
party  to  a  bill  filed  by  the  husband,  seeking  the  specific  performance  of  a 
contract  for  the  sale  of  a  tract  of  land,  when  it  appeared  that  the  pur- 
chase-money was  paid  with  funds  belonging  to  the  wife\s  statutory- 
estate,  though  the  title-bond  was  taken  in  the  name  of  the  husband ;  and 
if  the  evidence  establishes  the  case  made  by  the  bill,  the  title  should  be 
vested  in  the  wife  by  the  decree  of  the  court  for  a  specific  performance. 

5.  Possession  as  evidence  of  title,  and  protection  to  possessor  against 
subsequent  incumbrance. — The  open,  notonous,  and  exclusive  possession 
of  land  by  a  purchavser,  claiming  it  as  his  own,  whether  in  trust  or  other- 
wise, is  constructive  notice  to  all  the  world  of  his  title,  whether  it  be 
legal  or  equitable ;  and  he  is  entitled  to  protection  against  a  mortgage 
subsequently  executed  by  his  vendor,  and  against  any  one  claiming 
under  such  mortgage. 

6.  Subrogation  of  sureties  on  note  for  purchase-money,  to  rendor*s  lien 
on  land,  as  against  sub-purchaser  who  has  made  payment. — If  the  sureties 
on  a  note  given  for  the  purchase-money  of  land,  having  paid  j^he  balance 
due  on  the  note,  can  claim  to  be  subrogated  to  the  vendorV  equitable 
lien  on  the  land,  they  can  not  assert  that  right  against  a  sub-purchaser 
of  a  portion  of  the  tract,  when  the  purchase-money  paid  by  the  latter 
has  been  applied  in  partial  payment  of  the  note  on  which  the  sureties 
were  bound. 

Appeal  from  the  Chancery  Court  of  Bloxint. 

Heard  before  the  Hrn.  Thomas  Cobbs. 

Tin's  case  was  before  this  court  during  the  December  term, 
1880,  on  appeal  by  the  defendants,  Thomas  Sawyers  and  others ; 
and  the  decree  of  the  chancellor  was  then  reversed,  and  the 
cause  remanded,  because  Mrs.  Rebecca  Baker,  the  wife  of  the 
complainant,  was  not  joined  with  her  husband,  Henry  Baker, 
as  a  complainant  in  the  bill.  The  original  l)ill  was  filed  on  the 
5th  July,  1879,  and  sought  the  specihc  performance  of  a  con- 
tract for  the  sale  of  a  tract  of  land,  which  said  Henry  Baker 
had  bought  from  Columbus  S.  Boone,  one  of  the  defendants  to 
the  bill,  a  divestiture  of  the  legal  title  out  of  the  other  de- 
fendants claiming  under  said  Boone,  and  the  recovery  of  the 
possession.  The  record  on  the  former  appeal  showed  that  the 
original  bill  was  filed  in  the  name  of  Henry  Baker  alone,  and 
the  decree  of  the  chancellor  was  reversed,  on  the  demurrer  in- 
terposed, because  Mrs.  Baker  was  not  joined  with  her  husband 
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as  a  complainant  in  the  bill.  As  set  out  in  the  transcript  in 
this  case,  the  original  bill  was  filed  in  the  names  of  said  Henry 
Baker  and  his  wife  jointly ;  and  an  amended  bill  was  also  filed 
in  their  joint  names,  under  an  order  of  -the  court  allowing  it, 
on  the  15th  September,  1881. 

According  to  the  allegations  of  the  bill,  original  and  amended, 
the   tract  of  land  involved  in  the  suit  had   belonged   to  one 
Josiah  McCoUum,  deceased,  who  was  the  grandfather  of  Mrs. 
Rel>ecca  Balcer,  and  she  was  one  of   the  distributees  of  his 
estate.     Said  McCoUum  died  in  1871,  and  letters  of  adminis- 
tration  on  his  estate  were  duly  granted,  on  the  18th  October, 
1871,  to  said  Columbus  S.  Boone,  one  of  the  defendants  in  this 
suit.     Under  an  order  of  the  Probate  Court,  granted  on  liis 
petition,  said  administrator  sold  the  lands  of  the  estate,  and  be- 
came himself  the  purchaser  at  the  price  of  §1,112.40;  "and  in 
some  manner  unknown   to  complainants,"  as  the  bill  alleged, 
"he  executed  his  promissory  note  for  said  sum  to  the  heirs  of 
said  estate,  or  to  some  of  them,  with  said  Thomas  Sawyers  and 
John  Gamble  as  his  sureties."     The  sale  was  reported  to  the 
court,  and   was  duly  confirmed  on   the  16th  October,  1872. 
The  said  Boone  took  possession  of  the  land  under  his  purchase, 
and    continued  in  the  possession  until  some  time  in  October, 
1875,  when  he  sold  a  part  of  the  tract,  particularly  described 
in  the  bill,  to  Henry  Baker,  the  complainant  in  the  original 
bill ;  and,  according  to  the  allegations  of  the  amended  bill,  he 
placed  said  Baker  and  wife  in  possession,  under  their  purchase, 
in  November,  1875.     The  purchase-money  agreed  to  be  paid  by 
.Baker,  $550,  was,  according  to  the  allegations  of  the  bill,  settled 
in  this  way:  "At  the  time  your  orator  purchased  said  land, 
and  during  the  time  said  trade  was  being  consummated,  it  was 
agreed  by  and  between  your  orator  and  said  Boone,  that  orator 
should  see  said  IT.  A.  (xillespie"  (the  administrator  de  honis 
non  of  McCoUum's  estate,  who  had  possession  of  Boone's  note 
for   the  original  purchase-money),  "and  receipt  him  for  said 
sum  of  $550,  as  the  husband  and  trustee  of  his  said  wife,  Re- 
becca Baker,  and  have  said  sum  of  8550  placed  as  a  credit  on 
said  Boone's  note,  or  in  some  way  cause  said  sum  to  be  cred- 
ited on  said  note ;  and  in  pursuance  of  said  agreement,  your 
orator  did  receipt  said  administrator  de  honrs  nofi  for  said  sum 
of  money,  as  a  part  of  said  Rebecca's  share  of  the  estate  of 
her  said  grandfather,  and  caused  said  note  to  be  credited  with 
said  sum  ;  and  in  this  way  and  manner  your  orator  and  oratrix 
made  full  payment  to  said  Boone  for  said  land  so  purchased  of 
him,  all  of  which  was  done  by  and  with  the  consent  and  ap- 
proval of  your  oratrix,  Rebecca  Baker." 

On  the  16th  January,  1876,  as  the  allegations  of  the  bill 
further  showed,  Boone  executed  a  mortgage  on  all  the  lands  he 


Digitized  by  VjOOQ IC 


52  SUPREME  COUET  [Dec.  Term, 

[Sawyers  v.  Baker. J 

had  purchased  at  his  own  sale,  including  the  portion  which  he 
had  sold  to  Baker  as  above  stated,  to  said  Sawyers  and  Gauable, 
to  indemnify  them  against  liability  as  his  sureties  on  the  note 
for  the  purchase-money;  but  Baker  and  his  wife  were  then  in 
possession  of  the  part  which  they  had  so  purchased.  On  the 
3d  January,  1877,  a  judgment  was  recovered  in  the  Circuit 
Court  by  said  II.  A.  Gillespie,  as  administrator  de  Txmis  non^ 
against  said  Boone,  Sawyers  and  Gamble,  for  $889.12,  being 
the  balance  due  on  Boone's  note  for  the  purchase-money,  with 
interest,  after  deducting  the  $550  paid  or  settled  by  Baker. 
On  the  16th  January,  1877,  pursuant  to  an  order  of  the  Probate 
Court,  the  administrator  de  bonis  non  executed  to  Boone  a  con- 
veyance of  the  lands  bought  by  him  at  his  sale.  After  the  ren- 
dition of  said  judgment  m  the  Circuit  Court,  "and  in  the  early 
part  of  the  year  1877,"  Sawyers,  one  of  the  mortgagees,  sold 
and  conveyed  the  lands  to  Daniel  Sandlin,  who  was  also  made 
a  defendant  to  the  bill ;  and  said  Sandlin  having  recovered  the 
possession  from  the  complainants,  "  by  some  sort  of  proceeding 
mstituted  in  a  justice's  court  in  said  county,"  the  complainants 
were  dispossessed  under  that  judgment.  The  complainants 
claimed  and  alleged  that,  at  the  time  Boone  executed  the  said 
mortgage  to  Sawyers  and  Baker,  there  was  no  liability  resting 
on  them  as  his  sureties ;  and  that  being  in  possession  of  the 
land  which  said  Baker  had  bought,  at  the  time  the  mortgage 
was  executed,  and  having  paid  the  purchase-money,  they  had 
acquired  a  perfect  equity,  and  were  entitled  to  protection  against 
any  claim  or  title  asserted  by  the  defendants. 

A  demurrer  to  the  amended  bill  was  filed  by  Sawyers  and ' 
Sandlin  iointly,  on  the  following  (with  other)  grounds: 
Ist,  that  there  was  a  misjoinder  of  complainants,  because  Baker 
had  no  interest  in  the  suit,  and  his  wife  should  have  sued  alone; 
2d,  "  that  said  Sawyers  and  Gamble,  as  sureties  on  the  note  of 
said  Boone  given  for  the  purchase-money,  had  the  right,  upon 
the  rendition  of  judgment  against  them  thereon,  and  the  pay- 
ment thereof  by  them,  to  assert  and  enforce  a  vendor's  lien  on 
said  land  for  the  amount  so  paid,  with  interest  and  costs,  and 
the  purchase  of  said  lands  by  complainants  was  made  (if  at  all) 
with  full  knowledge  of  all  the  facts,  and  of  such  right  in  said 
sureties,  or  either  of  them."  The  chancellor  overruled  the 
demurrer,  and  his  decree  thereon  is  now  assigned  as  error. 

Geo.  H.  Parker,  and  Hamill  &  Dickinson,  for  appellant, 
cited  the  15th  Eule  of  Chancery  Practice  (Code,  p.  163); 
Bahies  V.  Bat^nes^  64  Ala.  375 ;  Knight  v.  nlanUms  Heira^ 
51  Ala.  333;  Knighton  v.  Curry ^  62  Ala.  404;  1  Story's 
Equity,  §  499a. 
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John  W,  Inzer,  contra. 

SOMERVILLE,  J.— The  15th  Rule  of  Chancery  Practice 
(Code,  1876,  p.  163)  provides,  that  "all  bills  and  petitions  filed 
by  married  women  in  reference  to  their  separate  estate,  if  over 
twenty-one  years  of  age,  or  relieved  of  the  disabilities  of  cov- 
erture, shall  be  exhibited  in  their  own  names;  in  all  other 
cases,  by  next  friendP  This  rule  was  adopted  by  this  court  in 
January,  1S77,  and  was  designed  to  carry  out  the  legislative 
policy,  as  indicated  by  the  act  of  March  4,  1876,  entitled  "An 
act  to  allow  married  women,  in  certain  cases,  to  sue  in  their 
own  names."  It  was  there  enacted,  that  married  women,  over 
twenty-one  years  of  age,  might  sue  in  their  own  names,  in  all 
cases  in  which  they  were  previously  "required  to  sue  by  or  in 
the  name  of  a  n^xi  friend.'*^  Though  the  act  itself  seems  to 
have  been  omitted  by  oversight  from  the  present  Code,  and, 
therefore,  has  no  binding  force,  it  serves  to  illustrate  the  design 
of  the  rule  suggested  by  it.  Its  purpose,  very  clearly,  was  to 
abolish  the  former  rule,  which  required  married  women  to  sue 
by  their  next  friend,  in  all  cases,  in  courts  of  chancery,  where 
the  suit  related  to  their  separate  property.  It  is  too  obvious 
for  argument  that  it  has  no  reference  to  the  question  of  the 
wife's  joinder,  or  non-joinder  with  her  husband,  as  co-com- 
plainant, but  leaves  this  to  be  settled  by  the  established  rules 
of  equity  pleadings. — 1  Dan.  Ch.  Pr.  109*.  And  we  appre- 
hend that  no  doubt  can  exist,  that  it  is  applicable  alike  to  sep- 
arate estates  of  both  kinds,  statutory  and  equitable. 

The  case,  in  our  opinion,  presents  no  improper  joinder  of 
parties  plaintiif.  The  suit,  as  originally  instituted,  was  brought 
in  the  name  of  the  appellee,  Henry  Baker,  to  whom  Boone  had 
conveyed  the  land  in  controversy.  The  husband,  however, 
having  purchased  the  land  with  the  wife's  property  (being  a 
part  of  her  statutory  separate  estate),  and  having  taken  the 
conveyance  from  Boone  in  his  own  name,  was  a  mere  tricstee 
for  her ;  and  it  was  ruled  by  this  court,  when  this  case  was  here 
before  on  appeal,  that  the  wife,  as  cestui  qne  trust,  was  a  neces- 
sary party  to  the  suit. — Sav)yers  v.  Baker,  ^^  Ala.  292.  We 
then  said:  "If  she  freely  assented  to  the  purposes  of  the  bill, 
she  was  a  proper  party  complainant;  otherwise,  she  should  have 
been  made  a  defendant." — Ih.  295.  The  bill  was  afterwards 
amended,  so  as  to  make  her  a  co-complainant  with  her  husband; 
and  it  is  now  insisted  that  this  is  a  misjoinder  of  parties. 

The  question  is  unaffected  by  the  statute ;  section  2892  of 
the  Code  (1876),  requiring  the  wife  to  sue  alone  when  the  suit 
relates  to  her  separate  estate,  plainly  having  reference  to  suits 
at  law  alone,  and  being  inapplicable  to  suits  in  equity.  The 
doctrine  as  to  parties  is  essentially  different  in  courts  of  law. 
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and  in  courts  of  equity ;  and  it  is  often  a  matter  of  no  grave 
concern,  in  some  cases,  whether  a  given  party  is  complainant 
or  defendant. — Story's  Eq.  Plead.,  §  76.  Where,  however, 
the  husband  has  no  adverse  interest  to  his  wife,  and  neither 
seeks  any  relief  against  the  other,  both  being  necessary  parties 
to  a  suit  instituted  to  enforce  some  legal  right  of  ttie  wife  in  a 
court  of  equity,  the  rule  is,  that  they  may  unite  as  co-com- 
plainants.— 1  Dan.  Ch.  Prac.  109;*  Beiii  v.  Heathy  6  How. 
(U.  S.)  228;  Story's  Eq.  Plead.,  §  61-62;  Booth  v.  AJhertson. 
2  Barb.  Ch.  313. 

In  Pitts  V.  P&wledge,  a  bill  was  filed  by  the  husband  alone, 
to  enforce  a  vendor's  lien  for  the  unpaid  purchase-money,  evi- 
denced by  a  promissor}'  note  made  payable  to  him.  The  wnfe 
was  allowed  to  be  made  a  co- com  plain  ant,  by  amended  bill, 
alleging  that  the  land  belonged  to  her  statutory  separate  estate. 
That  case  and  the  present  are  essentially  the  same  in  principle, 
and  we  can  see  no  error  in  the  action  of  the  chancellor  allow^ing 
the  amendment,  to  which  objection  is  taken  by  demurrer. 

We  make  yet  another  suggestion,  corroborative  of  the  cor- 
rectness of  the  foregoing  views.  The  husband  here  holds  a 
deed  to  property,  as  a  mere  trustee  for  the  wife.  She  is  the 
beneficiary,  or  real  owner  in  equity,  and  seeks  relief,  to  wliich 
the  husband  consents.  It  is  the  duty  of  the  court  to  protect 
the  trust,  by  decreeing  that  the  title  be  made  to  /ter^  if  to  any 
one.  In  this  view,  she  is  certainly  a  proper,  if  not  a  necessary 
party  plahitifl  with  the  husband. 

It  is  further  insisted  by  the  appellants,  that  their  equity  in 
the  lands  purchased  by  Baker  is  superior  to  Mrs.  Baker's.  In 
Sawyers  v.  Baker  {(S(S  Ala.  292,  296),  siqrra,  we  held  that, 
although  Baker  was  the  purchaser  of  a  mere  equitable  title  from 
Boone,  still  hx^  possession  of  the  land  was  a  fact  which  charged 
all  8ubse([uent  purchasers  with  notice,  and  was  equivalent  to 
registration  of  his  deed,  which  was  unrecorded.  And  he  hav- 
ing paid  the  purchase-money,  before  the  mortgage  on  the  same 
land  wiis  executed  by  Boone  to  Sawyers  and  Gamble,  his  equity 
was  held  to  be  superior  to  that  acquired  by  them  through  their 
mortgage.  This  conclusion  was  based  on  the  principle,  now 
well  settled  in  this  State,  that  the  open,  notorious  and  exclusive 
possession  of  real  estate,  by  a  vendee  holding  under  an  unre- 
corded deed,  and  claiming  the  land  as  his  own,  whether  in  tnist 
or  otherwise,  is  constructive  notice  of  the  vendee's  title, 
whether  legal  or  equitable  in  its  nature. — McCarthy  v.  Nlerosi^ 
at  present  tenn.  We  are  satisfied  with  the  conclusion  then 
reached,  without  adding  more. — Hendricks  v.  Kelly^  64  Ala. 
388;  Wade  on  Xotice,  §  273;  Ludlow  v.  Gill^  1  Amer.  Dec. 
294,  note ;  Burt  v,  Cassety,  12  Ala.  734. 

But  it  is  contended,  that  as  Sawyers  and  Gamble,  the  appel- 
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lants,  were  sureties  of  Booiie  on  the  note  given  for  the 
purchase-money,  which  was  a  lien  on  this  land  in  favor  of  the 
vendor,  and  a&  they  paid  the  balance  due  on  this  note,  they  are 
entitled  to  be  subrogated  to  the  vendor's  lien,  which  is  superior 
to  the  equity  of  the  appellees.  The  authority  of  Knighimh 
V.  Cwry,  62  Ala.  404,  is  cited  in  support  of  this  view.  Con- 
ceding that  this  case  limits,  if  it  does  not  modify,  the  old  doc- 
trine declared  on  this  subject  in  Foster  v.  Trustees  of  Athe- 
meum  (3  Ala.  302),  and  that  a  surety  can,  in  such  cases,  work 
out  the  equity  of  subrogation,  tliere  is  one  important  feature 
in  the  case  at  bar,  which  would  utterly  defeat  its  assertion  as 
against  the  appellees.  The  sureties  were  certainly  liable  for 
tJie  wlioU  of  the  purchase-money,  due  on  the  land  purchased  by 
their  principal,  Boone.  Tliis  amounted  to  more  than  eleven 
hundred  dollare,  and  was  evidenced  by  the  joint  and  several 
note  of  Boone  and  these  sureties,  Sawyers  and  Gamble.  When 
Baker  purchased  the  land  in  controversy,  which  was  something 
less  than  half  of  the  original  tract,  he  paid  for  it  the  sum  oi 
live  hundred  and  fifty  dollars,  which  was  credited  cm  this  note. 
The  sureties  have,  therefore,  gotten  the  full  benefit  of  this 
credit  once,  and  can  not,  in  e(|uity  or  good  conscience,  be  per- 
mitted to  enjoy  it  a  second  tinu^  to  the  detriment  of  the  pur- 
chaser. It  does  not  appear  that  the  price  paid  was  inadequate, 
or  the  purchase  unfair.  If  this  claim  is  sustained,  the  sureties 
will  virtually  have  been  permitted  to  enforce  their  alleged 
equity  twice  against  the  same  land — once  by  having  the  pur- 
chase-money paid  by  Mrs.  Baker  appropriated  to  pay  about 
half  of  their  own  debt,  and  again  by  enforcing  a  lien  against 
it  for  the  other  half.  No  principle  of  equity  jurisprudence  is 
known  to  us,  by  which  such  an  inequitable  proceeding  can  be 
justified,  or  tolerated. 

The  chancellor  was  cleai'ly  correct  in  overruling  the  de- 
murrer tiled  to  the  bill  by  the  appellants,  and  his  decree  is 
affirmed. 


Buchanan  v.  Buchanan.  tTIsI 

\u  aosi 

BiU  in  Equity  by  Judgment  Oreditm^  to  set  aside  Voluntary  /"^    j?/ 
Conveyance  as  Fraudulent,  li^  mj 

1 .  Burden  of  proof  as  to  consideration  of  eon  veyajice  assa  iled  for  fraud. 
When  a  creditor  assails  the  validity  of  a  conveyance  by  liis  debtor,  or  a 
wnveyance  whose  consideration  proceeded  from  his  debtor,  and  his  debt 
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or  demand  is  older  than  the  date  of  the  conveyance,  the  onus  of  proving 
a  valuable  consideration  is  cast  on  the  grantee ;  and  if  the  consineralion 
is  averred  to  be  a  debt  of  the  grantor  or  debtor,  he  must  prove  the  exis- 
tence and  validity  of  such  debt. 

2.  Weight  of  answer  as  evidence. — An  answer,  not  under  oath,  is  not 
evidence  for  the  respondent  for  any  purpose ;  and  when  verified  by  af- 
fidavit (Code,  §  3786),  it  is  only  evidence  so  far  as  responsive  to  the  al- 
legations of  the  bill. 

3.  Wh^n  answer  is  responsive j  or  not. — When  the  bill,  filed  bv  a 
creditor,  attacks  the  validity  of  a  conveyance  to  the  debtor's  son,  alleg- 
ing that  the  purchase-money  was  paid  by  the  debtor  with  his  own  funds ; 
and  the  answer,  admitting  this  fact,  alleges  that  it  was  so  paid  in  con- 
sideration of  a  debt  due  from  the  debtor  to  his  son ;  this  is  not  responsive, 
but  is  matter  in  avoidance,  and  must  be  proved. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  10th  April,  1882,  by 
Mrs.  Martha  A.  Buchanan,  suing  for  the  use  of  W.  L.  Martin 
and  others,  against  James  M.  Buchanan  and  his  son,  James  A. 
Buchanan ;  and  sought  to  set  aside,  as  constructively  fraudulent, 
a  conveyance  of  a  town  lot  in  Scottsboro  by  one  L.  B.  Jones  to 
said  James  A.  Buchanan,  on  the  ground  that  the  purchase- 
money  was  in  fact  paid  by  said  James  M.  Buphanan ;  and  to 
subject  the  property  to  sale  for  the  payment  and  satisfaction  of 
a  decree  for  costs,  which  the  complainant  had  obtained  against 
said  James  M.  Buchanan,  in  a  suit  for  divorce  instituted  by  her 
against  him  in  said  Chancery  Court.  The  decree,  a  copy  of 
wliich,  duly  certified,  was  made  an  exhibit  to  the  bill,  was  ren- 
dered on  the  18th  January,  1881 ;  and  an  itemized  copy  of  the 
bill  of  costs,  amounting  to  $43.50,  duly  certified,  was  also  made 
an  exhibit.  W.  L.  Martin  was  the  register  of  the  court,  and 
the  other  persons  for  whose  use  the  complainant  sued  were  of- 
ficers of  the  court,  entitled  to  portions  of  the  costs,  as  shown  by 
the  itemized  bill.  The  deed  of  Jones  to  said  James  A.  Buch- 
anan, a  certified  copy  of  which  was  also  made  an  exhibit  to  the 
bill,  was  dated  the  25th  May,  1881,  and  recited  as  its  considera- 
tion the  payment  of  $50  in  cash,  but  did  not  state  by  whom  the 
payment  was  made.  The  bill  alleged  that  the  purchase  and 
payment  were  made  by  said  James  M.  Buchanan,  the  defend- 
ant in  the  decree,  and  that  he  was  insolvent.  A  joint  and 
several  answer  was  filed  by  the  defendants,  admitting  the  ren- 
dition of  the  decree,  and  the  execution  of  the  deed,  as  alleged 
in  the  bill ;  and  averring  that  the  purchase  of  the  lot  was  so 
made  by  the  said  James  M.  by  agreement  with  the  said  James 
A.,  and  the  consideration  paid  was  on  account  of  moneys  which 
the  said  James  A.  had  previously  loaned  and  advanced  to  his 
father.  The  answer  was  not  under  oath,  an  answer  on  oath 
having  been  waived  by  the  complainant.  The  cause  was  sub- 
mitted for  decree,  "on  the  bill  of  complaint,  exhibits  thereto, 
Vol.  lxxii. 
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and  joint  answer  of  defendants  "  ;  and  the  chancellor  rendered 
a  decree  for  the  complainant  as  prajed,  declaring  the  convey- 
ance fraudulent  and  void  as  against  the  complainant,  and  or- 
dering the  property  to  be  sold  for  the  satisfaction  of  her  de- 
cree.    The  chancellor's  decree  is  now  assigned  as  error. 

NoEwooD  &  Norwood,  for  appellant. 

W.  L.  Martin,  contra. 

BEICKELL,  C.  J. — The  cause  was  heard  on  the  bill  and  ex- 
hibits, and  the  answer  of  the  defendants.  The  exhibits,  the 
genuineness  and  authenticity  of  which  are  admitted  by  the  an- 
swers, and,  being  transcripts  of  judicial  proceedings,  are  cer- 
tified by  the  proper  oflScer,  and  of  themselves  evidence,  show 
the  rendition  of  a  decreet  in  favor  of  the  complainant,  by  a 
court  of  competent  jurisdiction,  for  the  payment  of  money, 
prior  to  the  purchase  by  the  defendant  in  the  decree,  of  the 
parcel  of  land  sought  to  be  subjected  to  its  payment,  and  its 
conveyance  to  his  co-defendant.  The  burden  of  proving  a 
valuable  consideration  for  the  conveyance,  to  avoid  tne  subjec- 
tion of  the  lands  to  the  satisfaction  of  the  decree,  was  cast  on 
the  party  aflSrming  the  existence  of  such  consideration.  When 
the  debt  or  demand  of  a  creditor  is  prior  in  date  of  existence  to 
a  conveyance  by  the  debtor,  or  to  a  conveyance  the  considera- 
tion of  which  proceeds  from  him,  the  burden  of  proving  a 
valuable  consideration  for  the  conveyance,  when  the  creditor 
assails  its  validity,  is  cast  upon  the  grantee;  and  if  the  con- 
sideration of  the  conveyance  is  averred  to  be  a  debt  of  the 
grantor,  or  of  the  debtor  from  whom  the  consideration  for  the 
conveyance  originally  moved,  the  existence  and  validity  of  such 
debt  must  be  proved. — Hamilton  v.  Blacktoell,  60  Ala.  545; 
Eubbard  v.  Allen,  59  Ala.  282. 

The  answer  is  not  verified,  and,  under  the  statute,  is  not  evi- 
dence for  the  defendants.  If  it  were  verified,  it  would  for  the 
defendants  be  evidence  only  so  far  as  responsive  to  the  bill. 
Code  of  1876,  §  3786.  The  existence  of  an  indebtedness  from 
the  judgment  debtor  to  his  son,  the  grantee  of  the  conveyance, 
averred  in  the  answer  as  the  consideration  irfoving  the  debtor 
to  take  the  conveyance  in  the  name  of  his  son,  is  not  responsive 
to  iany  allegation  of  the  bill.  It  is  a  distinct  fact,  set  up  in 
avoidance  of  the  fact  admitted  in  the  answer,  that  the  father 
with  his  own  means  had  purchased  the  premises.  It  is  an  un- 
doubted rule  of  evidence  in  equity,  that  an  answer  insisting 
upon  a  distinct,  independent  fact,  in  avoidance  of  a  fact  admit- 
ted in  it,  must  be  proved.  The  fact  admitted  is  established, 
hut  the  fact  insisted  on  in  avoidance  must  be  proved  by  the  re. 
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spondent. — Clements  v.  Moore,  6  Wall.  299  ;  Hart  v.  Tm  Eycky 
2  Johns.  62 ;  1  Brick.  Dig.  738,  §  1467.  Of  the  fact  that  the 
father  was  indebted  to  the  son,  and  that  the  conveyance  of  the 
premises  was  taken  to  the  son  as  a  mode  of  paying  the  debt, 
there  is  no  evidence;  and  the  absence  of  such  evidence  entitled 
the  complainant  to  a  decree  subjecting  the  premises  to  her  de- 
mand. 
Affirmed. 


Pinney  v.  Werborn. 

Final  SeUle?nent  of  Executor' h  AceounU. 

72     68 

■I  1.     Transcript ;  what  is  pnrf  of  record. — On  appeal  from  a  decree  ren- 

m  «^l  dered  on  final  settlement  of  an  executor's  accounts,  a  paper  copied  into 

^  the  transcript,  purporting  to  be  the  last  will  and  testament  of  the  dece- 

dent, but  not  appearing  to  have  ])een  admitted  to  probate,  nor  made  a 
Eart  of  the  record  by  bill  of  exceptions  or  appropriate  reference,  can  not 
e  considered  for  any  pnrpose. 

2.  Parties  to  nettle meiit ;  presumptions  on  error. — On  final  settlement  of 
an  executor's  accounts,  when  the  record  .shows  that  the  decedent  left  a 
widow  and  minor  child  Hurviving  him,  and  the  decree  recites  that  the  in- 
fant, **  under  the  construction  of  the  will  of  the  deceased,  is  not  a  neces- 
sary party  to  the  settlement,"  but  the  will  itself  is  not  set  out,  nor  its 
provisions  any  where  shown  by  the  record  ;  this  court  can  not  assume, 
contrary  to  these  recitals,  that  the  decedent  died  intestate,  therebv  mak- 
ing the' child  a  necessary  party  as  a  distributee,  nor  that  the  wilt,  prop- 
erly construed,  made  the  child  a  necessary  party  as  a  legatee  or  devisee, 
tl.  Jurisdiction  of  Probate  ('ourt  in  matter  of  trusts  ;  conclusiveness  of 
decree. — Where  the  will  confers  on  an  executor  personal  trusts,  which 
may  not  expire  when  his  executorial  duties  cease,  and  which  can  not  be 
finally  settled  until,  on  the  tennination  of  the  widow's  life-estate,  the 
property  is  delivered  to  the  remainder- men,  unless  the  executor  and 
trustee  resigns,  dies,  or  is  removed ;  while  the  Probate  Court  may  make 
a  final  settlement  of  his  accounts  us  executor,  and  the  decree  would  be 
conclusive  on  the  widow,  who  was  a  i)nrty  to  it;  yet,  as  to  the  matters 
connected  wuth  the  trust,  the  court  would'  be  without  jurisdiction,  and 
the  decree  rendered  would  be  no  protection  to  the  executor  in  any  future 
litigation  with  the  remainder-men  who  were  not  parties  to  it. 

Appeal  from  tlio  Probate  Court  of  Mobile. 

Heard  before  the  Tlon.  Puioe  Williams,  Jr. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  George  F.  Werborn,  as  executor  of  the  last  will 
and  testament  of  Adolph  M.  Solomon,  deceased,  to  which  he 
was  cited  by  the  widow,  now  Mrs.  A.  M.  Pinney.  The  record 
shows  that  letters  testamentary  were  granted  to  the  executor  on 
the  24th  June,  1862 ;  and  the  order  granting  them  recites,  that  it 
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was  "  known  to  the  court  that  the  last  will  and  testament  of 
said  decedent  was  duly  proved  and  admitted  to  record  in  this 
court.''  A  paper  is  copied  into  the  transcript,  which  purports 
to  be  the  will  of  said  decedent,  but  which  is  nowhere  identified 
or  referred  to  as  the  paper  admitted  to  probate,  and  the  order 
admitting  it  to  probate  is  not  set  out.  This  pa])er  contains  the 
following  provisions :  '*(!.)  I  give,  devise  and  benueath  the 
property  I  may  have,  or  which  I  may  own  at  my  deatli,  whether 
real  or  personal,  to  my  executors  hereinafter  named,  to  be  held 
by  them  as  trustees  to  carry  out  the  provisions  of  this  will.  I 
empower  them  to  carry  on  the  mercantile  business  I  may  be 
engaged  in  at  the  time  of  my  death,  upon  such  terms,  for  such 
time,  and  in  such  manner  as  they  may  deem  best  for  the  inter- 
ests of  my  estate,  subject  to  the  other  provisions  of  this  will; 
and  they  are  not  only  to  close  the  same  when  they  think  best, 
but  also  to  sell,  dispose  of,  re-invcst  and  manage  any  part  of 
the  said  interest,  or  any  and  all  of  mv  property,  of  any  and 
every  kind,  upon  their  judgment,  wit^iout  any  order  of  the 
court.  In  the  conduct  of  said  mercantile  business,  however,  as 
well  as  in  the  closing  of  the  same,  and  in  the  disposition,  sale, 
re-investment  and  management  of  any  portion  of  my  property, 
my  wife,  Amanda  M.,  must  be  consulted  by  my  executors,  and 
her  consent  to  the  action  taken  by  them  must  be  obtained  in 
writing,  and  must  be  attested  by  at  least  two  respectable  wit- 
nesses. In  case  my  wife  and  executoi's  can  not  agree  as  to  the 
foregoing  matters,  the  proper  courts  of  the  country  must  deter- 
mine and  order  the  course  to  be  pursued  l)y  my  executors.  (2.) 
After  my  just  debts  are  paid,  I  give  to  my  wife,  Amanda  M., 
the  profits,  use,  enjoyment  and  income  of  all  such  property,  of 
every  kind,  as  I  may  have  at  my  death,  for  the  support,  main- 
tenance and  education  of  herself  and  children  as  a  family;  but 
my  wife  shall  not  dispose  of  any  jjart  of  the  same,  in  any  way, 
nor  subject  it,  as  I  give  her  no  interest  except  in  conjunction 
with  the  children  aforesaid  as  a  family.  I  especially  charge  my 
said  wife  to  employ  any  such  income  or  protits  to  the  liberal 
maintenance  and  education  of  any  child  or  children,  or  its  or 
their  descendants,  as  may  have  been  or  may  be  begotten  of , her 
by  me;  and  the  provisions  as  to  the  maintenance  and  support 
of  any  other  child  or  children  shall  take  effect  only  so  long  as 
such  other  child  or  children  may  actually  form  part  of  my  said 
wife's  family,  and  be  dependent  upon  her.  (3.)  At  the  death 
of  my  wife,  I  give,  devise  and  be(|ueath  the  absolute  ownership 
of  my  property,  both  real  and  personal,  not  consumed  in  the 
use  aforesaid,  to  my  child  or  children,  or  its  or  their  descend- 
ants, that  mav  have  been  or  may  be  begotten  of  the  said  Amanda 
M.  by  me.  But,  in  case  she  should  leave  no  such  child  or  chil- 
dren, or  descendants  as  aforesaid  of  it  or  them,  surviving  her, 
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then  I  bequeath  such  remainder  to  the  children,  dr  to  any  child 
of  my  said  wife,  as  may  then  be  living." 

The  executor  appeared,  in  answer  to  the  citation,  and  filed 
his  accounts  and  vouchers,  accompanied  with  an  affidavit,  in 
which  he  stated  that  Mrs.  A.  M.  Pinney  "is  the  widow  of  said 
deceased,"  and  that  "Adolpha  Solomon  is  the  daughter  of  said 
deceased  by  the  said  Amanda  M.,  and  is  believed  to  be  residing 
with  her  said  mother,  and  to  be  a  minor  over  fourteen  years  of 
age."  Thereupon,  the  court  appointed  a  day  for  the  settle- 
ment, and  appointed  a  guardian  arf  litem  for  the  said  minor. 
The  guardian  accepted  the  appointment,  and  filed  numerous  ex- 
ceptions to  the  account  stated  by  the  executor.  On  a  subse- 
quent day,  on  motion  of  the  executor,  these  exceptions  were 
stricken  from  the  files,  and  the  order  appointing  the  guardian 
ad  litem  was  revoked,  on  the  ground,  as  stated,  "that  Adolpha 
Solomon,  daughter,  a  minor  over  fourteen  years  of  age,  is  not, 
under  the  construction  of  the  will  of  the  deceased,  a  necessary 
party  to  the  settlement  of  the  estate."  Exceptions  to  these 
rulings  were  reserved  by  the  guardian  ad  litem^  and  several  ex- 
ceptions were  reserved  by  the  widow  to  other  rulings  of  the 
court  on  the  hearing ;  but  the  bill  of  exceptions  was  struck  from 
the  record,  on  motion,  by  this  court. 

The  decree  of  the  court,  after  reciting  the  appearance  of  the 
executor  and  the  widow,  thus  proceeds:  "The  court,  now  pro- 
ceeding to  act  upon  said  accounts,  and  to  make  a  final  decree 
and  settlement  of  said  estate,  finds  that  said  executor  is  charge- 
able with  the  sum  of  $12,383.92  in  treasury-notes  of  the  Con- 
federate States,  as  shown  by  the  accounts  stated  by  the  court, 
and  is  justly  entitled  to  credits,  for  sums  paid  out  in  said  treas- 
ury-notes of  the  Confederate  States,  to  the  amount  of  $1,646.43 ; 
leaving  a  balance  of  $1,737.49,  in  said  treasury-notes  of  the 
Confederate  States.  And  the  court  then  stated  the  account  of 
said  executor  in  United  States  currency  since  the  late  war,  and 
finds  that  said  executor  ischaigeable  with  the  sum  of  $3,557.66, 
ajB  shown  by  the  account  as  stated  by  the  court,  and  is  justly 
entitled  to  credits,  including  commissions,  allowances,  and  costs 
of  this  settlement,  to  the  sum  of  $3,354.29;  leaving  a  balance 
of  $203.37  to  his  debit.  And  the  said  executor  is  hereby  di- 
rected to  pay  tlie  said  balance  of  $203.37  over  to  said  Amanda 
M.  Pinney,  to  be  by  her  received,  held  and  applied  as  directed 
by  the  will  of  said  testator ;  and  to  enforce  the  payment  thereof, 
execution  may  issue  in  her  favor  against  the  said  Werborn,  if 
necessary.  The  court  finds  and  decrees,  also,  that  the  said 
Amanda  M.  Pinney  is  entitled  to  have  and  receive  from  the 
said  executor  all  the  property  of  said  estate  not  disposed  of  in 
course  of  administration  ;  and  thereupon  the  executor  shows  to 
the  court  that  he  turned  over  and  delivered  to  the  said  Amanda 
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M.  household-furniture  and  a  gold  watch,  amounting  to  the  sum 
of  $534,  which  is  admitted  by  the  said  Mrs.  Pinney ;  and  it 
appearing  that  the  only  property  now  appearing  is  the  follow- 
ing," specifying  it,  "  it  is  therefore  ordered,  that  the  said  execu- 
tor deliver  and  give  possession  of  said  lot  of  land,  goods,  shares 
of  stock,  &c.,  assets,  to  the  said  Amanda  M.,  to  be  by  her  re- 
ceived, held  and  applied  as  directed  in  the  will  of  said  testator, 
and  upon  compliance  therewith  that  he  be  discharged." 

The  appeal  is  sued  out  by  Mrs.  Pinney  and  the  guardian  ad 
litem  jointly,  and  they  assign  errors  separately.  The  errors  as- 
signed by  the  latter  are,  the  striking  out  of  the  exceptions  filed 
by  him  to  the  executor's  accounts,  and  the  order  revoking  his 
appointment.  Mrs.  Pinney  assigns  as  error  the  several  mat- 
ters to  which  she  reserved  exceptions,  and  the  final  decree  as 
rendered. 

Watts  &  Sons,  with  L.  H.  Faith,  D.  H.  Lay,  and  C.  J.  Tor- 
KEY,,  for  the  appellants. — If  the  will  of  the  testator  is  to  be  con- 
sidered as  a  part  of  the  record,  it  clearly  shows  that  the  minor 
was  a  necessary  party  to  the  settlement ;  and  if  the  will  is  not 
to  be  considered  as  a  part  of  the  record,  the  minor  was  still  & 
necessary  party  as  a  distributee  of  the  estate. — Ft^ierson  v. 
Travis,  39  Ala.  150;  Hiitton  v.  WilUa/tm,  60  Ala.  133;  May 
V,  Duke,  61  Ala.  53 ;  Mowlaiid  v.  Jones,  62  Ala.  322 ;  Bcmdu- 
rant  v.  Sibley,  37  Ala.  571.  Considering  the  will  as  a  part  of 
the  record,  the  decree  is  erroneous  in  directing  the  executor  to 
pay  over  and  deliver  the  property  to  the  widow  without  requir- 
ing bond  from  her. — Mason  v.  Pate,  34  Ala.  379 ;  Perkiiis  v. 
Lewis,  41  Ala.  647 ;  Anderson  v.  McGowan,  42  Ala.  280 ;  Calr 
haun  V.  Whittle,  56  Ala.  138.  The  will  creates,  also,  a  personal 
trust,  of  which  the  Probate  Court  had  no  jurisdiction. 

F.  G.  Bromberg,  and  James  Bond,  contra, — The  will  is  no 
part  of  the  record,  and  can  not  be  looked  to  for  any  purpose, — 
certainly  not  to  show  error  in  the  decree. — Zong  v.  Easleyy 
13  Ala.  245 ;  Williams  v,  Gunte?',  28  Ala.  681 ;  Jones  v.  Jones, 
42  Ala.  221.  Looking  only  to  the  recitals  of  the  decree,  as  the 
court  must,  Mrs.  Pinney  was  the  only  necessary  party  to  the 
settlement ;  and  whether  she  took,  by  the  terms  of  the  will,  as 
sole  legatee  in  her  own  right,  or  as  trustee  for  the  remainder- 
men, she  wa^  the  only  necessary  party. —  Gaunt  v.  TuckeTy 
18  Ala.  27.  On  this  appeal,  the  construction  of  the  will  is  not 
a  question  presented  for  decision. 

STONE,  J. — ^When  Werborn,  the  executor,  filed  his  account- 
current  for  final  settlement,  he  filed  therewith,  as  it  was  his 
duty  to  do,  a  sworn  statement,  specifying  "  the  names  of  the 
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heirs  and  legatees,"  etc.— Code  of  1876,  §  2509,  subd.-8.  In 
that  affidavit  he  set  forth,  that  his  testator  left  surviving  him 
his  widow,  Amanda  M.,  now  Mrs.  Pinney,  and  an  infant  child, 
Adolpha  Solomon,  still  an  infant,  but  over  fourteen  years  of 
age.  A  guardian  ad  litem  was  afterwards  appointed  for  the 
infant,  who  filed  many  exceptions  to  the  account-current.  The 
executor  thereupon  moved  the  court  to  revoke  the  appointment 
of  the  guardian  ad  litems  and  to  disallow  and  reject  the  excei>- 
tions  filed  by  him,  on  the  alleged  ground  that  the  will  gave  the 
entire  property  to  the  widow,  and  hence  the  infant  child  had 
no  interest  in  the  settlement.  The  court  granted  these  motions, 
and  ruled  that  "Adolpha  Solomon,  daughter,  a  minor  over  four- 
teen years  of  age,  is  not,  under  the  construction  of  the  will  of 
the  deceased,  a  necessary  party  to  the  settlement." 

We  are  required  to  consider  this  case  in  the  absence  of  a  bill 
of  exceptions,  as  the  one  found  in  the  record  was  not  signed  by 
the  presiding  judge  within  the  time  allowed  by  law.  We  have 
decided  it  is  no  part  of  the  record.  A  paper,  purporting  to  be 
a  will  signed  by  Adolph  Solomon,  is  found  in  the  transcript, 
but  there  is  no  evidence  of  its  probate.  There  is  nothing  on 
the  face  of  the  proceedings  which  makes  it  a  part  of  the  record, 
and  we  are  not  informed  why  it  is  in  the  transcript.  It  is  con- 
tended for  appellant,  that  if  we  treat  said  will  as  a  part  of  the 
record,  then  we  must  reverse  the  orders  of  the  Probate  Court 
noted  above,  because  the  will  makes  Adolpha  Solomon  devisee 
and  legatee,  to  take  effect  at  her  mother's  death,  and  she  was 
therefore  a  proper  and  necessary  party  to  the  settlement ;  and 
the  argument  goes  further,  and  claims  that,  if  we  treat  the  will 
as  no  part  of  the  record,  then  Adolpha  was  a  distributee  in  the 
estate  of  her  father,  and  therefore  interested  in  the  distribu- 
tion. So,  taking  either  horn  of  the  dilemma,  it  is  claimed  that 
the  Probate  Court  erred.  We  feel  constrained  to  hold,  that 
the  paper  purporting  to  be  a  will  is  no  part  of  the  record  in 
this  cause,  and  that  it  can  not  be  looked  to  for  any  purpose. 
The  other  branch  of  the  argument  is  equally  faulty.  It  asks 
us  to  assume  that  Adolpha  was  a  distributee,  or  legatee  under 
her  father's  will.  If  the  record  showed  that  Adolph  Solomon 
died  intestate,  or  if  it  were  silent  on  the  question,  we  would 
know  in  the  one  case,  and  possibly  presume  in  the  other,  that 
Adolpha,  his  daughter,  was  entitled  to  distribution,  and  there- 
fore interested  in  the  settlement.  But  the  record  shows  affirm- 
atively that  he  did  not  die  intestate.  Werborn  is  every  where 
styled  executor,  and  the  decree  of  the  court  affirms  that  Mr. 
Solomon  left  a  will.  Discarding  from  our  consideration  the 
paper  found  in  the  record  purporting  to  be  a  will,  we  have  for 
sole  ffuide  the  recital  in  the  decretal  order  of  the  court,  that 
"Adolpha  Solomon,  daughter,  is  not,  under  the  construction  of 

Vol.  lxxii. 


Digitized  by  VjOOQ IC 


1882.]  OF  ALABAMA.  63 

'[Pinney  v.  Werbom.] 

the  will  of  the  deceased,  a  necessary  party  to  the  settlement." 
We  can  not  presume  error,  and  make  it  a  basis  for  reversal. — 1 
Brick.  Dig.  681,  §§  118,  119,  120.  To  sustain  the  ruling  of 
the  court,  we  must  presume  the  existence  of  a  will,  which,  prop- 
erly construed,  gave  to  the  child  no  interest  in  the  estate. 

If  the  paper  found  in  the  record  be  a  true  copy  of  Mr.  Solo- 
mon's will,  we  feel  bound  to  express  great  doubt  of  the  cor- 
rectness of  the  ruling  in  the  court  below.  The  will  places  the 
entire  property  in  trust,  in  the  hands  of  the  executors,  after 
first  paying  testator's  debts.  It  then  gives  the  use,  enjoyment 
and  increase  of  the  estate  to  his  wife,  Amanda  M.,  "for  the 
support,  maintenance  and  education  of  herself  and  children  as 
a  family,  .  .  .  but  she  was  not  to  dispose  of  any  part  of  the 
same  in  any  way,  nor  subject  it."  At  the  death  of  the  wife, 
the  absohite  ownership  of  the  property  was  to  go  to  his  children 
or  child.  The  will  confers  on  the  executors  other  delicate 
trusts.  Now,  it  may  be  conceded  that,  to  the  extent  of  collect- 
ing the  assets,  and  paying  the  debts,  the  duties  of  the  personal 
representative  were  executorial,  and  the  Probate  Court  had 

i'urisdiction  to  settle  his  accounts  to  that  extent.  The  widow, 
Irs.  Pinney,  being  a  party  to  that  settlement,  may  be  bound 
by  it,  as  far  as  executorial  duties  are  concerned.  But  how  about 
the  other  questions  ?  The  paper,  if  the  will,  confided  to  the 
executor  many  trusts  that  are  personal  in  their  character,  which 
may  not  expire  when  his  duties  as  exec^dor  shall  cease  to  be 
necessary.  Over  these  trusts  has  the  Probate  Court  any  juris- 
diction ?  Adolpha,  the  daughter,  was  not  allowed  to  appear  as 
a  party  to  the  settlement.  Is  she  concluded  ?  It  v/ould  seem 
that  only  the  use,  enjoyment  and  income  of  the  estate,  was 
given  to  the  widow,  for  the  maintenance,  &c.,  of  herself  and 
family.  How  about  the  corpus?  Was  there  any  authority  to 
deliver  any  of  that  to. the  widow?  And  can  there  be  a  settle- 
ment of  the  trust,  until,  by  the  terms  of  the  will,  the  child  or 
children  shall  become  entitled  to  the  absolute  ownership ;  un- 
less the  executor  and  trustee  resigns,  is  removed,  or  some  other 
found  exists  for  equitable  interposition  { — Hitchcock  v,  U,  S, 
ank,  7  Ala.  386,  437;  Carnj?  v.  Colefuan,  36  Ala.  163;  Per- 
kins v.  Zeioisy  41  Ala.  649;  £x  parte  Dickson,  64  Ala.  193; 
JUa^on  V,  Pate,  34  Ala.  379 ;  Lee  v.  Lee,  56  Ala.  590. 

We  have  felt  it  our  duty  to  make  the  above  suggestions  and 
inquiries,  because,  to  the  extent  the  decree  of  tlie  Probate 
Court  was  without  jurisdiction,  that  decree  will  be  no  protec- 
tion to  the  trustee  in  any  future  litigation. 

Affirmed. 
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72    64|  Application  hy  Adrainistrator^  for  Order  to  sell  Lat\d»  for 

n29  2131  Payment  of  Debts. 

1.  Averments  of  petition,  as  to  debts  and  insufficiency  of  personal  assets, 
A  petition  by  an  executor,  or  administrator,  for  an  order  to  sell  lands  for 
the  payment  of  debts  (Code,  §§  2450,  2456),  must  allege,  among  other 
things,  the  existence  of  debts,  their  actual  or  estimated  amount,  and  the 
insutficiency  of  the  personal  assets  to  pay  them ;  though  it  is  not  necessary 
to  give  a  particular  description  of  either  the  debts  or  the  assets,  tliat  be- 
ing mere  matter  of  proof. 

2.  Proof  of  '^necessity  for  sale,*' — The  "  necessity  for  the  sale  " — that 
is,  the  existence  and  amoynt  of  valid  debts,  and  the  insufficient  value  of 
the  available  personal  assets — must  be  proved  by  the  depositions  of  dis- 
interested witnesses,  testifying  to  facts  within  their  personal  knowledge ; 
but  it  is  not  necessary  to  prove  affirmatively  that  the  w^itnesses  are  dis- 
interested, since  that  fact  will  be  presumed  in  the  absence  of  proof  to  the 
contrary. 

3.  Deposition;  indorsement  by  commissioner,  showing  title  of  cause. 
The  64th  rule  of  chancery  practice,  requiring  the  commissioner  to  indorse 
on  a  deposition  the  title  of  the  cause  in  w^hich  it  is  taken  (Code,  p.  170), 
is  directory  merel>[,  and  the  failure  to  make  such  indorsement  does  not 
render  the  deposition  inadmissible  as  evidence. 

Appeal  from  the  Probate  Court  of  Lawrence. 

In  the  matter  of  the  estate  of  John  B.  Hawkins,  deceased,  on 
the  application  of  D.  B.  Campbell,  as  administrator  with  the 
will  annexed,  for  an  order  to  sell  lands  for  the  payment  of 
debts.  The  administrator's  petition,  wliich  was  filed  in  Jan- 
uary, 1882,  and  duly  verified  by  his  affidavit,  alleged  that  the 
decedent  died  seized  and  possessed  of  certain  lands,  which  were 
particularly  described ;  *'  that  the  personal  property  of  said 
estate  is  insufficient  to  pay  the  debts  thereof,  and  the  will  gives 
him  [the  petitioner]  no  power  to  sell  the  lands  therefor  "  ;  and 
stated  the  names,  ages  and  residence  of  the  several  heirs  and  dis- 
tributees. The  application  was  contested  by  Mrs.  Parthena 
Quarles,  one  of  the  heirs,  who  demurred  to  the  petition,  on  the 
following  (w^ith  other)  grounds:  "because  said  petition  does 
not  state  the  debts,  for  which  said  lands  are  souglit  to  be  sold ; 
and  because  said  petition  does  not  aver  what  debts,  or  amount 
of  debts  against  said  estate,  have  been  presented  or  made  known 
to  said  administrator,  and  yet  remain  unpaid,  nor  does  it  aver  the 
description,  amount  or  value  of  the  personal  effects  of  said  es- 
tate, which  could  be  applied  to  the  payment  of  debts."  The 
court  overruled  the  demurrer,  and  held  the  petition  sufficient. 
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The  administrator  filed  interrogatories  to  W.  J.  Gibson  and 
W.  T.  Simmons,  and  offered  their  depositions  as  evidence  on 
the  hearing  of  the  petition.  The  interrogatories  propounded 
to  each  of  the  witnesses  asked  them  to  state — Ist,  wnetner  they 
were  acquainted  with  the  lands  belonging  to  the  estate,  par- 
ticularly describing  them ;  2d,  whether  they  were  acquainted 
with  the  heirs  and  distributees,  their  names,  ages,  and  resi- 
dences ;  3d,  "  Is  the  personal  property  of  said  estate  sufficient 
to  pay  the  debts  thereof?"  ;  4tn,  "State  anything  else  you  may 
know,  in  behalf  of  the  application."  Each  of  the  witnesses 
answered,  that  he  was  acquainted  with  the  lands,  and  that  he 
knew  one  of  the  heirs,  who  was  a  minor ;  and  in  answer  to  the 
other  interrogatories  Gibson  answered :  "  No^  there  is  no  prop- 
erty' I  know  of  no  other  way  of  paying  the  debta^  hut  to  sell 
^ata  lands  ^^^'  while  Simmons  answered,  "iV^;  I  know  of  no 
way  of  settkng  said  estate^  hut  to  sdL  said  lands?'^  The  con- 
testant objected  to  the  admission  of  these  depositions  as  evi- 
dence, because  it  was  not  shown  that  the  witnesses  were  dis- 
interested; and  because  the  title  of  the  cause  was  not  in- 
dorsed on  the  envelope  in  which  the  depositions  were  inclosed. 
These  objections  were  overruled  by  the  court,  and  the  record 
does  not  show  that  any  exception  was  reserved  by  the  contes- 
tant to  this  ruling ;  though  tne  bill  of  exceptions  recites,  that 
"  said  depositions  were  sealed  when  delivered  to  said  probate 
judge,  and  bore  no  evidence  of  any  mutilation,  or  having  been 
tampered  with  in  any  way."  The  contestant  objected,  also,  to 
the  answers  above  quoted,  "  because  said  witnesses,  by  their 
said  answers,  merely  express  an  opinion  upon  a  subject-matter, 
or  state  of  facts,  without  anywhere  showing  that  they  had 
any  knowledge  of  the  facts  upon  which  said  opinion  was  ex- 
pressed ;  and  because  neither  the  interrogatory  to  which  said 
answer  was  given,  nor  any  other  interrogatory  propounded  to 
them,  calls  for  such  an  answer  as  would  show  the  witnesses^ 
knowledge  of  the  debts  of  the  estate,  or  the  amount  thereof, 
and  the  amount  and  value  of  the  personal  property  thereof ;, 
which  objections  were  overruled  by  the  court,  and  the  evidence 
admitted ;  to  which  the  contestant  excepted."  The  administra- 
tor himself  was  examined  orally  as  a  witness,  at  the  instance- 
of  the  contestant,  and  testified  as  to  the  amount  of  debts  as- 
serted against  the  estate,  and  as  to  the  value  of  the  different 
parcels  of  land  sought  to  be  sold.  On  all  the  evidence  adr 
duced,  the  court  ordered  a  sale  of  all  the  lands,  as  prayed  in  the 
petition ;  to  which  order  and  decree  the  contestant  duly  ex- 
cepted. 

The  overruling  of  the  demurrer  to  the  petition,  the  several 
rulings  of  the  court  on  the  evidence,  and  the  final  decree,  are 
now  assigned  as  error. 
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E.  H.  Foster,  for  the  appellant. 

W.  P.  Chitwood,  contra, 

SOMERVILLE,  J.— An  application  to  the  Probate  Court 
for  the  sale  of  lands,  for  the  payment  of  debts  of  a  decedent,  is 
required  to  be  made  by  an  executor  or  administrator.  Its  con- 
tents must  state,  Ist,  an  accurate  description  of  the  lands ;  2d, 
the  names  of  the  heirs  or  devisees,  and  their  places  of  resi- 
dence ;  3d,  which  of  these,  if  any,  are  married  women,  infants, 
or  non  compotes  mentis;  4th,  that  the  estate  of  the  deceased 
owes  debts  to  a  certain  or  an  estimated  amount;  5th,  that  the 
personal  property  of  the  estate  is  insufficient  in  value  to  pay 
such  debts.  The  two  last  averments  must  be  proved  by  the 
depositions  of  disinterested  witnesses,  which  are  required  to  be 
filed  of  record ;  and  the  application  must  be  verified  by  oath. 
These  are  substantially  the  requirements  of  the  statute. — Code, 
1876,  §§  2450,  2455.  Where  there  is  a  will,  the  fact  should  be 
so  stated,  and  accompanied  with  the  averment  that  it  confers 
no  power  to  sell  the  lands  for  the  purpose  of  paying  such  debts. 
Code,  §  2447. 

The  purpose  of  all  pleadings  is  to  eliminate  an  issue.  They 
ai'e  required,  therefore,  generally  to  state  facts,  and  not  mere 
legal  inferences,  or  conclusions  of  law. — 2  Brick.  Dig.  330,  §  3. 
It  is  true  that  "  the  strictness  of  the  old  rules  of  pleading  has  been 
greatly  relaxed,  and  courts  of  the  present  day  do  not  lean  to  ob- 
jections which  can  not  affect  the  substantial  justice  of  the  case." 
Stein  V,  Ashby,  24  Ala.  528.  This  is  peculiarly  true  under  our 
statutory  system  of  pleading,  so  fai*  as  concerns  mere  defects  of 
form,  No  objections  can  be  allowed  for  such  defects, "  if  facts 
are  so  presented  that  a  material  issue,  in  law  or  fact,  can  be 
taken  by  the  adverse  party  thereon." — Code,  §  2978.  So,  it 
is  provided,  that "  the  plea  must  consist  of  a  succinct  statement  of 
the  facts  relied  on,  in  bar  or  abatement  of  the  suit ;  and  no  ob- 
jection can  be  taken  thereto,  if  the  facts  are  so  stated  that  a 
material  issue  can  be  taken  thereon." — Code,  1 2987.  Of  course, 
all  pleadings  which  conform  substantially  to  \mq forms  prescribed 
by  the  Code,  would  be  sufficient ;  and  there  are  cases  where  the 
averments  of  conclusions,  in  the  nature  of  mixed  questions  of 
law  and  fact,  have  been  sustained  by  analogy. — 8,  cfe  N,  R,  R, 
Co,  V.  Thompson,  62  Ala.  494,  500. 

The  applicjjition  of  the  administrator,  in  the  present  case,  did 
not  come  up  to  these  requirements,  and  was  obnoxious  to  at  least 
one  of  the  objections  urged  in  the  demurrer  of  the  contestant. 
It  is  not  averred  by  the  petitioner  that  there  are  any  debts  due 
by  the  estate,  or  that  they  are  of  a  ffiven  amount.  But,  as 
mere  matters  of  evidence  need  not  be  pleaded,  it  was  unneces- 
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€ary  to  describe  the  particular  debts  due.  These  were  matter 
of  proof,  and  not  of  allegation.  So  of  the  personal  assets,  a 
particular  description  of  which  was  not  required.  If  the  peti- 
tion had  stated  that  their  value  was  insufficient  to  pay  the  debts, 
this  would  have  been  the  averment  of  a  collective  fact  not 
liable  to  objection. 

The  court,  in  our  opinion,  erred  in  overruling  the  demurrer 
to  the  application. 

It  is  further  urged,  that  the  evidence  taken  was  insufficient 
to  authorize  the  decree  of  sale.  In  this  view  we  concur,  for 
several  reasons.  The  statute  requires,  that  the  "  necessity  of 
the  sale" — or,  what  is  the  same  thing,  the  insufficiency  of  the 
personal  property  for  the  payment  of  the  debts — must  be  proved 
by  depositions  taken  as  in  chancery  cases. — Code,  §§  2455,  2458. 
This  proof  can  be  made  only  by  showing  the  existence  and 
amount  of  valid  debts,  and  that  the  available  personal  property 
or  assets  are  not  of  sufficient  value  to  pay  or  discharge  them. 
This  is  manifest  from  section  2456  of  the  Code,  which  pro- 
vides that  the  court  "  may  direct  the  sale  of  aU^  or  such  po7i.ions 
of  the  real  estate,  as  may  be  necessat^y  to  pay  the  debts."  Such 
an  order  would  be  impracticable,  without  proof  of  the  amount 
of  the  dehts^  and  the  deficiency  in  value  of  tne  personal  property. 

These  are  important  allegations,  the  burden  of  establishing 
which  rests  on  the  administrator;  and  if  they  are  successfully 
controverted,  the  application  can  not  be  granted. — Garrett  v. 
Bruner^  59  Ala.  513.  This  proof  must  be  made  by  the  deposi- 
tions of  disinterested  witnesses,  and  filed  of  record.  The  deposi- 
tions of  the  witnesses,  Gibson  and  Simmons,  contain  no  evidence 
of  any  indebtedness  of  the  decedent.  They  are  otherwise  de- 
fective, also,  in  stating  merely  the  deductions  of  the  deponents, 
without  any  allegation  of  the  facts  within  their  knowleoge  from 
which  such  conclusions  are  deducible. 

No  affirmative  evidence  was  required  of  the  fact  that  the 
witnesses  were  disinterested.  Their  competency  must  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary ;  the  burden 
of  proof,  in  such  cases,  being  always  on  the  objecting  party,  to 
sustain  his  exception  to  the  competency. — 1  Greenl.  Ev.  §  390. 

The  neglect  of  the  commissioner  to  indorse  the  title  of  the 
cause  upon  the  envelope,  as  required  by  the  64th  rule  of  chancery 
practice  (Code,  p.  170 ;  §  4458),  did  not  vitiate  the  admissibility 
of  the  inclosed  depositions  of  the  witnesses.  Such  indorsement 
is  intended  only  as  a  convenient  method  of  identification,  and 
is  directory  merely. 

The  decree  of  the  Probate  Court  must  be  reversed,  and  the 
cause  remanded. 
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SuUiTan  v.  Lawler. 

BiU  in  Equity  hy  Distributees^  against  Administrator  and 
other  Disti^uteeSyfor  Account,  Settlement,  and  Distribution. 

1.  When  distributees  may  sue^  vnihout  administration. — As  a  general 
rule,  distributees  or  next  of  kin  can  not,  in  the  absence  of  an  administra- 
tion duly  granted,  maintain  a  suit  at  law  or  in  equity  for  the  mere  pur- 
poses of  administration,  nor,  in  the  absence  of  special  circum stances ^ 
maintain  a  suit  for  the  collection  of  personal  assets ;  and  although  there 
are  exceptional  cases,  in  which  a  court  of  equity  will  decree  distribution 
directly  to  the  next  of  kin,  without  the  intervention  of  an  administrator, 
w^hen  it  is  clearly  shown  that,  if  one  were  appointed,  his  only  duty  would 
be  distribution ;' yet  such  relief  will  not  be  granted  at  the  instance  of  the 
next  of  kin  of  a  deceased  adult  legatee,  upon  a  mere  general  allegatioa 
that  tiiere  are  no  outstanding  debts  against  his  estate,  when  such  allega- 
tion is  made  upon  information  and  belief  merely,  and  it  is  not  shown  that 
the  information  was  obtained  from  persons  having  knowledge  of  the 
facts. 

2.  When  distributees  or  administrator  may  or  must  sue. — When  there  is- 
an  administrator  of  the  estate  of  a  deceased  legatee,  he  is  the  proper  per- 
son to  sue  for  the  legacy ;  consequently,  the  next  of  kin,  or  aistributees- 
of  his  estate,  can  not  join  in  a  bill  with  the  surviving  legatees,  making 
the  administrator  a  defendant. 

3.  When  distributees  may  maintain  suit  against  administrator  and  debt- 
ors, jointly. — ^The  distributees  of  a  decedent's  estate  can  not  maintain  a 
bill  in  equity  against  the  personal  representative  and  debtors  of  the  es- 
tate jointly,  without  alleging  fraud  ana  collusion  between  them,  or  a  re- 
fusal by  the  personal  representative  to  sue  for  and  collect  the  debts. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N".  S.  Grauam. 

The  bill  in  this  case  was  filed  on  the  18th  February,  1882, 
by  Rhoda  Sullivan  and  others,  children  and  grandchildren  of 
Benjamin  Lawler,  deceased,  claiming  as  residuary  legatees  un- 
der his  will,  against  Benjamin  F.  Lawler,  who  was  a  son  of 
said  decedent;  and  prayea  "that  said  Benjamin  F.  Lawler  be 
required  to  account  to  complainants,  as  residuary  legatees  under 
the  will  of  said  Benjamin  Lawler,  deceased,  for  their  interest 
in  the  said  assets  of  said  Benjamin's  estate  that  went  into  his 
(the  said  Benjamin  F.'s)  hands ;  and  that  said  Benjamin  F.  be 
required  to  produce  all  books,  memoranda,  vouchers,  and  ac- 
counts of  sale  in  his  possession,  relating  to  the  said  assets  that 
went  into  his  hands,  for  inspection ;  and  that  they  be  produced 
on  oath,  in  such  manner  as  this  honorable  court  shall  thmk  right 
and  proper ;  and  that  said  Benjamin  F.  make  a  full  discovery 
of  all  assets  of  said  estate  that  went  into  his  hands;  and  orators 
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pray  for  a  reference  to  the  register  of  this  honorable  court,  to 
state  an  account  against  the  said  Benjamin  F.,  charging  him 
with  all  sums  he  is  justly  char^able  with,  and  giving  him 
credit  for  all  sums  to  which  he  is  justly  entitled ;  and  that  what- 
ever sum  may  be  found  due  to  your  orators  may  be  paid  over  to 
them  as  their  share  of  their  said  residuary  interest  m  the  same 
under  the  will  of  said  Benjamin  Lawler,  deceased,  and  to  those 
who  are  children  and  heirs-at-law  of  some  of  said  distributees ; 
and  for  such  other  and  further  relief  as  to  the  court  may  seem 
meet  and  proper." 

Benjamin  Lawler  died  in  April,  1863 ;  and  his  last  will  and 
testament,  under  which  the  complainants  claimed  as  residuary 
legatees,  was  duly  admitted  to  probate,  in  said  county  of  Madi- 
son, soon  after  his  death.  Said  will,  a  copy  of  which  was  made 
an  exhibit  to  the  bill,  contained  the  following  (with  other)  pro- 
visions :  "  I  will  and  bequeath  to  my  beloved  wife,  Rhoda,  all 
my  estate,  real,  personal,  and  mixed,  during  the  term  of  her 
natnral  life,  with  full  power  to  transact  any  and  all  business  that 
she  may  think  proper.  It  is  my  wish  and  desire,  that  my  son 
Benjamin  continue  to  live  upon  the  premises,  and  give  his  at- 
tention to  the  business  and  interest  of  his  mother.  It  is  my 
will  and  desire,  that  my  lands  be  divided  in  the  following  man- 
ner :  .  .  .  I  will  and  direct,  at  the  death  of  my  wife,  that  all  of 
my  lands  lying  south  of  west  line  running  by  my  gin-house  to 
Flint  river,  be  sold,  and  the  proceeds  arising  from  the  sale  be 
equally  divided  [among?]  my  daughters.  The  balance  of  my 
estate,  at  the  death  of  my  wife,  I  desire  to  be  sold,  and  the  pro- 
ceeds to  be  equally  divided  between  my  children,  share  and 
share  alike.  ...  I  will  and  bequeath  to  my  grandson,  James 
Wood,  and  my  granddaughter,  Rhoda  Lou  Wood,  an  equal 
share  with  my  daughters."  The  testator's  widow  was  appointed 
the  executrix  of  his  will,  without  bond  or  security;  but  the  bill 
did  not  allege  whether  she  had  ever  qualified  as  executrix,  nor 
whether  she  was  living  or  dead. 

The  testator's  children,  living  at  his  death,  were  these:  Rho- 
da Sullivan  (a  married  woman,  who  was  one  of  the  complain- 
ants), Eliza  Wilson  (a  married  woman,  one  of  the  complainants), 
Martha  Sanford  (a  married  woman,  one  of  the  complainants), 
Caledonia  Winston,  Jehu  Lawler,  James  H.  Lawler,  John 
Lawler,  Jesse  Lawler,  and  said  Benjamin  F.  Lawler,  the  de- 
fendant. Mrs.  Caledonia  Winston,  it  was  alleged,  died,  intes- 
tate, in  September,  1879,  "  without  being  in  debt  f  and  her 
children,  as  her  heirs  and  distributees,  were  joined  as  complain- 
ants in  the  bill.  Jesse  Lawler  died,  intestate,  on  the  18th  Sep- 
tember, 1869,  and  letters  of  administration  on  his  estate  were 
granted  to  said  Jehu  and  John  Lawler ;  and  while  his  widow 
and  children  were  joined  as  complainants  in  the  bill,  it  was 
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alleged  that  said  Jehu  and  John  Lawler,  the  administrators, 
claimed  to  be  creditors  of  his  estate,  and  it  was  necessary  that 
a  special  administrator  ad  litem  of  his  estate  should  be  appoint- 
ed by  the  court.  It  was  alleged  that  James  Wood,  the  grand- 
son of  the  testator,  died,  intestate,  on  the  10th  November,  1881 ; 
and  his  widow  and  children  were  joined  as  complainants  in  the 
bill.  As  to  the  estates  of  said  James  Wood  and  Mrs.  Caledonia 
Winston,  the  bill  alleged,  ''  that  there  are  no  debts  against  the 
said  estates,  as  orators  are  informed  and  believe,  and  upon  such 
information  and  belief  state  the  facts  to  be,  and  no  administra- 
tion on  said  estates  has  been  ajranted."  On  these  facts  stated 
in  the  bill,  the  complainants  claimed  that  they  represented  and 
were  entitled  to  "  six-elevenths  of  said  estate,"  and  that  the  de- 
fendants were  entitled  to  "the  remaining  five-elevenths;"  but 
Benjamin  F.  Lawler  was  the  only  person  who  was  named  as  a 
defendant  to  the  bill. 

As  to  the  assets  of  the  estate  in  the  hands  of  the  said  Benja- 
min F.  Lawler,  and  the  grounds  on  which  relief  was  sought 
against  him,  the  bill  contained  these  allegations :  "  Orators  show 
that  said  Benjamin  Lawler  left  a  large  amount  of  property  on 
hand  at  his  death,  including  a  large  number  of  bales  of  cotton, 
averaging  from  475  to  500  pounds  each ;  and  that  said  Benja- 
min F-  Lawler,  one  of  the  defendants  hereto,  some  time  previ- 
ous to  the  death  of  his  father,  cultivated  jointly  with  his  father 
a  large  portion  of  the  father's  plantation,  under  contract  that 
he,  said  Benjamin  F.,  was  to  have  one-fourth  of  the  crops  for 
his  services  in  superintending  the  business,  and  in  consideration 
of  his  labor  and  stock  furnished  by  him ;  and  that  he  was  on 
the  plantation  superintending  its  cultivation  on  these  terms,  at 
his  lather's  death,  and  so  continued  during  said  year  1863;  and 
that  a  large  quantity  of  cotton,  corn,  &c.,  were  produced  on 
said  place  during  said  year  1863.  Orators  charge  that  said 
Benjamin  F.  Lawler  toqk  possession  of  said  cotton,  corn,  and 
other  property  on  said  place,  which  was  the  property  of  said 
Benjamin  on  hand  at  his  death,  and  took  possession  of  said 
property,  corn,  cotton,  &c.,  produced  on  said  place  during  the 
year  1863 ;  and  orators  charge  that  they  are  entitled  to  a  discov- 
ery from  said  Benjamin  F.  of  said  assets  that  went  into  his 
hands,  and  that  this  discovery  is  indispensable  to  the  ends  of 
justice;  that  orators  have  not  a  full,  adequate,  and  complete 
remedy  at  law,  for  this  purpose.  Orators  charge,  that  they  are 
informed  and  believe,  and  upon  such  information  and  belief 
charge  the  facts  to  be,  that  said  defendant  has  in  his  possession 
a  book  or  books,  memorandum  or  memoranda,  or  an  account  or 
accounts  of  sales  of  the  assets  of  said  estate  of  said  Benjamin 
Lawler,  deceased,  vouchers  for  moneys  pretended  to  have  been 
received,  for  debts  pretended  to  been  paid  out  on  account  of 
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said  estate,  none  of  which  can  be  more  particularly  designated 
for  want  of  more  definite  information  on  the  subject ;  and  that 
a  production  of  said  book  or  books,  memorandum  or  memoran- 
da, account  or  accounts  of  sales  of  the  said  assets,  is  necessary." 
The  chancellor  dismissed  the  bill,  on  motion,  for  want  of 
equity ;  and  his  decree  is  now  assigned  as  error. 

Brandon  &  Jones,  for  appellants. 

Cabaniss  &  Ward,  contra. 

BKICKELL,  C.  J.— While  adhering  to  the  general  rule, 
that  next  of  kin,  or  distributees,  can  not,  in  the  absence  of  an 
administration  duly  granted,  maintain  suits  at  law  or  in  equity 
for  the  mere  purposes  of  distribution,  nor,  in  the  absence  of 
special  circumstances,  maintain  suits  for  the  collection  of  per- 
soDal  assets ;  yet,  in  exceptional  cases,  when  it  is  clearly  and  af- 
firmatively shown  that,  if  there  was  an  administration,  the  only 
duty  attaching  to  it  would  be  distribution,  courts  of  equity  in 
this  State  have  been  accustomed  to  dispense  with  the  adminis- 
tration, entertain  suits  by  next  of  kin,  and  decree  distribution 
directly  to  them. — Fretwell  v,  McLemore^  52  Ala.  124. 

Within  this  exception  it  is  insisted  that  the  present  bill  is 
brought,  in  which  tlie  next  of  kin  of  deceased  legatees  join  with 
the  surviving  legatees,  praying  a  settlement  of  tne  testator's  es- 
tate, and  distribution  to  them  directly.  The  deceased  legatees 
were  all  probably  adults — three  of  them  certainly  were ;  and 
upon  information  and  belief  it  is  averred,  that  upon  the  estates 
oi  three  no  administration  had  been  taken,  and  that  no  debts 
exist  against  them.  The  other  deceased  legatee  has  personal 
representatives,  who  are  made  defendants,  and  there  are  debts 
existing  against  him.  The  allegation  that  there  is  no  adminis- 
tration, and  no  debts  as  to  three  of  the  deceased  legatees,  is 
very  general,  and  is  made  expressly,  not  upon  knowledge  of 
the  facts,  but  upon  information  and  belief,  without  any  indica- 
tion that  the  information  was  obtained  from  persons  having 
knowledge,  or  the  means  of  acquiring  knowlege  of  the  facts. 
It  would  be  hazardous  for  a  court  of  equity  to  depart  from  its 
general  rules,  upon  an  allegation  so  general  and  unsatisfactory, 
and  render  a  decree  which  the  parties  affected  by  it  can  not 
safely  obey,  and  which,  so  far  from  quieting,  may  become  the 
fruitful  source  of  future  litigation.  For,  if  an  administrator 
should  be  appointed  subsequently,  he  would  not  be  bound  by 
the  decree,  and  it  would  not  protect  the  parties  against  whom 
it  is  rendered,  so  far  as  the  claims  he  could  rightfully  assert 
would  be  concerned. — Gardner  v,  Gantt,  19  Ala.  666. 

But  there  is  yet  another  fatal  defect  in  parties  to  the  bill. 
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'There  is  an  administration  of  the  estate  of  Jesse  Lawler,  a  de- 
ceased legatee,  whose  next  of  kin  are  joined  as  complainants, 
while  the  administrators  are  made  defendants.  It  is  obvious, 
the  administrators  only  can  sue  for  and  recover  tlie  legacy  of 
their  intestate.  As  well  could  the  next  of  kin  maintain  a  suit 
for  the  recovery  of  a  debt  due  the  intestate,  wresting  it  from 
the  due  course*^  of  administration,  as  to  maintain  the  present 
suit. 

The  bfll  also  seeks  the  recovery  of  debts  due  the  testator, 
without  the  averment  of  fraud  or  collusion  between  the  debtor 
and  his  personal  representatives.  The  debtors  of  a  decedent 
can  not  properly  be  made  parties  to  a  bill  against  the  personal 
representatives,  by  creditors  or  legatees,  unless  it  be  averred 
that  there  is  collusion  between  them  and  the  personal  repi-e- 
sentative,  or  that  he  refuses  to  collect  the  debts. — Story's  Eq. 
PI.  §  178.     There  is  no  such  averment  found  in  the  bill. 

We  are  satisfied  that  the  demurrers,  so  far  as  sustained  by  the 
xjhancellor,  were  well  taken ;  and  the  decree  must  be  affirmed. 


SuUiTan  v.  Law  ler. 

£ill  m  Equity  hy  Disirihutee^^  against  Admini%trator%  anrl 
other  Di8trU)utees^for  Account  and  SetUevient  of  Estate, 

1.  Suits  by  administrator  or  distributees;  who  may  sue. — The  title  to  the 
personal  effects  of  a  decedent,  and  the  right  to  maintain  personal  actions, 
are  devolved  by  law  on  the  personal  representative ;  and  the  jjeneral  rule 
is,  that  he  alone  is  authorized  to  demand,  receive,  collect,  disburse  and 
•distribute  the  personal  assets  and  claims  of  the  estate ;  and  while  there 
are  recognized  exceptions  to  this  rule,  in  which  administration  may  be 
dispensed  with,  and  other  cases  in  which,  the  personal  representative 
being  estopped,  or  under  disabiUty  to  sue,  a  court  of  equity  will  lend  its 
aid  for  the  discovery  and  utilization  of  assets,  a  bill  by  distributees  must 
aver  the  facts  necessary  to  bring  the  case  within  one  of  those  exceptions. 

2.  Discoreru;  when  bill  lies  for. — A  bill  for  discovery  alone  must  not 
only  aver  the  facts  as  to  which  a  discovery  is  sought,  and  that  those  facta 
are  within  the  knowledge  of  the  defendant,  but  must  also  allege  that  they 
can  not  1^  proved  without  his  answer ;  and  this  allegation,  if  denied, 
must  be  proved. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  N.  S.  (traiiam. 

Brandon  &  Jones,  for  appellants. 

Cabaniss  &  Ward,  cont7*a. 
Vol.  lxxii. 
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STONE,  J.— In  October,  1878,  Khoda  Lawler  died,  intes- 
tate ;  and  in  November,  of  the  same  year,  Jehu  and  James  H. 
Lawler,  two  of  her  sons,  were  appointed  administrators  of  her 
estate.  In  February,  1882,  this  bill  was  filed ;  to  which  the 
•chancellor  sustained  a  demurrer,  at  the  July  term  of  the  court, 
and  dismissed  the  bill.  No  amendment  was  offered  in  the 
court  below.  The  complainants  in  the  court  below  prosecute 
this  appeal,  and  assign  as  error  the  decree  of  the  chancellor  dis- 
missing the  bill. 

Mrs.  Lawler^  intestate,  left  many  descendants — ^some  of  them 
fiurviving  children,  and  others  descendants  of  deceased  children. 
There  are  eleven  full  shares  into  which  Mrs.  Lawler's  estate  is 
to  be  divided,  and  some  of  those  shares  are  to  be  subdivided  in- 
to many  sub-shares.  The  claimants  and  sub-claimants  of  six  of 
the  eleven  shares  are  made  complainants,  and  the  claimants  of 
the  remaining  five  shares  are  made  defendants.  Among  the 
latter  are  the  two  administrators,  Jehu  and  James  H.  Lawler. 
Benjamin  F.  Lawler,  another  son  of  intestate,  is  also  made  a 
defendant.  The  object  of  the  bill  is  to  remove  the  administra- 
tion into  the  Chancery  Court,  and  to  compel  Bejamin  F.  Law- 
ler to  account,  either  to  the  administrators,  or  to  the  distribu- 
tees, for  an  alleged  indebtedness  from  him  to  intestate's  estate. 
The  bill  is  indefinite  as  to  the  amount  of  that  indebtedness.  It 
is  not  alleged  in  the  bill  that  the  administration  is  ready  for  set- 
tlement, nor,  indeed,  is  it  shovn  that  any  assets  have  ever  come 
to  the  hands  of  the  administrators;  nor  is  there  any  averment  as 
to  whether  the  intestate  owed  any  debts,  or  not.  So  far  as  the 
bill  informs  us,  the  alleged  indebtedness  from  Benjamin  F.  con- 
stitutes the  entire  estate.  There  is  no  averment  in  the  bill,  that 
the  administrators  refuse,  or  are  unwilling,  to  enforce  the  col- 
lection of  the  alleged  indebtedness  from  benjamin  F.,  or  that 
there  is  any  impediment  in  the  way  of  their  doing  so.  No  com- 
bination, or  collusion,  between  said  Benjamin  F.  and  the  ad- 
ministrators, is  charged  in  the  bill. 

The  general  rule  is,  that  the  personal  representative  is  alone 
authorized  to  demand,  receive,  collect  together,  and  disburse 
and  distribute  the  personal  assets  and  effects  of  an  intestate. 
The  title  to  the  personal  effects,  and  the  right  to  maintain  ac- 
tions personal,  the  law  devolves  on  the  personal  representative. 
1  Brick.  Dig.  932,  §  261,  et  seq.  True,  there  are  exceptional 
<*ase8,in  which  administration  may  be  dispensed  with;  and  oth- 
ers in  which  chancery  will  lend  its  aid  for  the  discovery  and 
ntilization  of  assets,  where  the  personal  representative  is  under 
disability  to  sue.— 1  Brick.  Dig.  959,  §  632;  75.  935,  §  302; 
n.  649,  §§  136, 146 ;  Ih.  651,  §  171 ;  Lehrticm  v.  Meyer,  67  Ala. 
396.  But,  to  be  sufficient,  the  bill  must  aver  facts  which  bring 
the  case  within  the  exception.      The  present  bill  avers  no  facts 
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which  take  this  case  without  the  operation  of  the  general  rule, 
and,  from  all  that  is  shown,  the  aarainistrators  have  the  exclu- 
sive right  to  bring  Beniarnin  F.  Lawler  to  a  settlement. 

Nor  can  the  present  bill  be  maintained  as  one  for  discovery, 
if  it  were  otherwise  sufficient.  To  maintain  a  bill  on  that  ground 
alone,  there  must  not  only  be  an  averment  that  the  facts  souglit 
to  be  discovered  exist,  and  are  within  the  knowledge  of  defend- 
ant ;  but  the  bill  must  go  farther,  and  allege,  and,  if  the  allega- 
tion is  denied,  there  must  be  proof,  that  the  alleged  facts  can 
not  be  proved  without  the  defendant's  answer. — 1  Brick.  Dig. 
715,  S  1067. 

Affirmed. 


SuUiTan  v.  La^vler. 

£iU  in  Ei^uity  hy  Distributees^  against  Debtor  of  Estate^  for 
Discovery  and  Accmmt.  • 

1.  Discover  (J ;  when  bill  lies  for. — A  bill  for  discovery  alone  must 
allege  that  tlic  complainant  can  not  make  proof  of  the  facts,  as  to  which, 
a  discovery  is  sought,  in  any  other  way  than  by  tlie  defendant's  answer. 

2.  Wfien  distributees  may  sue,  without  administration. — The  general 
rule  is,  that  distributees,  or  next  of  kin,  can  not  maintain  a  suit  for  the 
mere  purpose  of  distribution,  until  letters  of  administration  have  been 
granted  on  the  estate  of  the  decedent ;  and  this  rule  must  prevail,  unless 
facts  are  affirmatively  shown  which  bring  the  particular  case  within  the 
recognized  exception  dispensing  with  an  admmistration  when  it  would 
be  a  useless  ceremony. 

3.  Same. — Where  the  testator  devised  to  his  widow  a  life-estate  in  all 
his  property,  and  directed  "  the  balance  '*  of  the  estate  at  her  death  **  to 
be  sold,  and  tlie  proceeds  to  be  equally  divided  among  his  chiUh"en, 
making  his  widow  executrix ;  administration  on  his  estate,  after  the 
death  of  the  widow,  is  necessary,  before  the  remainder-men  can  main- 
tain a  suit  in  their  own  names. 

4.  Conversion  of  crops  between  tenants  in  common. — A  tenant  in  com- 
mon of  crops,  selling  the  entire  property  in  them,  is  guilty  of  a  conver- 
sion, for  which  the  other  tenant  (or  his  personal  representative,  in  the 
event  of  his  death)  may  maintain  an  ac^tion  of  trover. 

5.  Limitation  of  action  for  conversion^  or  suit  in  chancery  on  same 
demand. — The  statutory  limitation  of  an  action  for  the  conversion  of 
crops,  brought  by  the  personal  representative  of  the  deceased  tenant 
agamst  the  surviving  tenant  in  common,  is  six  years  (Code,  ^  3226) ;  and 
a  bill  in  equity  by  the  distributees  of  the  decedent's  estate,  filed  nineteen 
vears  after  the  alleged  conversion,  can  not  be  maintained,  unless  it  avers 
facts  which  negative  the  bar  of  the  statute  at  law. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  N.  S.  Graham. 
Vol.  Lxxir. 
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Brandon  &  Jones,  for  appellants. 

Cabaniss  &  Ward,  contra, 

SOMERVILLE,  J.— The  bill  is  filed  by  the  distributees  of 
the  estate  of  Benjamin  Lawler,  deceased,  who  died  in  the  year 
1863,  leaving  a  will.  The  testator  devised  to  his  wife,  Rhoda, 
a  lifeestate  m  all  his  property  of  every  description,  real,  per- 
sonal, and  mixed.  After  making  a  devise  of  certain  specific 
property,  the  will  contained  the  following  item:  "The  balance 
of  my  estate,  at  the  death  of  my  wife,  I  desire  to  he  sold,  and 
the  proceeds  to  be  equally  divided  between  my  children,  share 
and  share  alike."  Tne  purpose  of  the  bill  is,  to  hold  the  de- 
fendant, Benjamin  F.  Lawler,  a  son  of  the  testator,  to  an  ac- 
count for  certain  personal  property,  alleged  to  have  gone  into 
his  possession  in  the  year  1863.  It  consisted  of  cotton  and 
corn,  raised  on  testator's  lands  during  that  year,  under  an 
agreement  which  seems  to  have  constituted  the  defendant  and 
the  testator,  who  farmed  together,  tenants  in  common  of  these 
products.  This  suit  was  commenced  in  February,  1882 ;  and, 
a  demurrer  being  interposed,  the  bill  was  dismissed  by  the 
chancellor,  for  want  of  equity.  There  was  no  allegation  of 
the  death  of  the  widow ;  but  the  chancellor,  in  rendering  the 
decree,  considers  an  amendment  as  having  been  made,  setting 
up  this  averment,  in   accordance  with  a  suggestion  of   com- 

glainant's  counsel  made  during  the  argument  at  bar.  It  may 
e  further  added,  that  the  bill  also  prays  for  discovery. 
The  bill,  in  our  opinion,  was  fatally  defective;  and  the  chan- 
cellor did  not  err  in  decreeing  its  dismissal.  It  can  derive  no 
aid  in  the  aspect  of  the  prayer  for  a  discovery  of  assets.  Such 
a  bill  can  never  be  maintained,  unless  it  alleges  that  the  com- 
plainant is  unable  to  make  proof  of  the  facts  sought  to  be  dis- 
covered, in  any  other  way  than  by  the  defendant's  answer. 
There  is  no  such  averment  in  the  present  bill, — Crothet's  v,  Lee, 
29  Ala.  337 ;  Perrine  v.  Carlisle,  10  Ala.  686. 

The  general  rule  has  always  obtained  in  this  State,  that  dis- 
tributees, or  next  of  kin,  can  maintain  no  suit  for  the  mere 
Jurpose  of  enforcing  d'lstribution,  until  letters  of  administration 
ave  been  granted  upon  the  estate  of  the  decedent.  Until  this 
step  has  been  taken,  as  was  said  in  Gardner  v.  Gantt,  19  Ala. 
668,  "the  legal  title  can  not  be  brought  before  the  court,  and 
therefore  it  can  not  be  bound  by  the  decree ;  nor  can  the  court 
see  that  the  trusts  have  been  executed."     The  exception  to  this 

feneral  rule  is,  that  a  court  of  equity  possesses  the  power  to 
ispense  with  the  necessity  of  an  administration  on  proper  aver- 
ments being  made  in  the  bill,  accompanied  by  proof,  that  such 
administration  would,  if   granted,  be  "a  useless  ceremony," 
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Plunkett  V.  Kelly^  22  Ala.  655.  The  oniL8  of  alleging  and 
proving  this  state  of  facts  clearly  rests  upon  the  complainant 
m  every  suit.  Unless  the  allegations  of  the  bill  aflSrmatively 
«how  the  given  case  to  fall  within  the  exception^  it  must  be  held 
to  be  governed  by  the  general  rvle. — Fretwell  v.  McLeTnore^ 
62  Ala.  124,  133 ;   Wright  v.  Lang,  66  Ala.  389,  397. 

We  are  of  opinion,  that  the  present  case  is  not  brought 
within  the  exception  to  the  general  rule.  The  language  of  the 
will  contemplates  an  administration  with  the  will  annexed,  after 
the  death  or  the  widow,  who  was  appointed  the  testator's  execu- 
trix. The  testamentary  direction  is,  that  when  her  life-estate 
shall  have  expired,  the  remainder  should  be  sold,  and  the  pro- 
oeeds  of  sale  distributed  to  those  entitled.  This  is  a  duty  in 
the  nature  of  an  executory  trust,  devolved  upon  the  adminis- 
trator cum  testayncnto  aainexo. — Mitchell  v.  Spence,  62  Ala.  450 ; 
Perkins  v,  Lewis,  41  Ala.  649.  The  testator  had  a  right  to 
designate  the  manner  in  which  his  bounty  should  be  distributed, 
this  right  attaching  as  a  necessary  element  to  the  ownership 
.and  ;'w5  disponendi  of  his  property.  Administration,  then,  can 
not  be  said  to  be  a  useless  ceremony,  but  would  rather  seem  to 
"be  necessary  in  order  to  carry  out  this  trust  created  by  the  will, 
which  may  have  been  wisely  intended  to  prevent  disputes  and 
litigation  among  the  numerous  distributees  claiming  an  interest. 

We  need  notice  but  one  other  defect  in  the  case  made  by  the 
bill.  There  is  no  allegation  that  the  widow  failed  to  qualify  as 
•executrix,  or  that  there  is  no  administration  on  the  estate,  and 
that  the  defendant  has  failed  to  account  to  such  personal  repre- 
sentative of  the  deceased.  The  defendant,  according  to  the 
facts  stated,  was  a  mere  tenant  in  common  with  the  testator, 
owning  an  undivided  fourth  interest  in  the  crops  alleged  to 
have  been  converted.  It  is  the  settled  doctrine  in  this  State, 
that  if  one  tenant  in  common  of  a  chattel  sell  the  entire  prop- 
•erty,  it  is  a  conversion  for  which  he  would  be  liable  in  trover 
to  his  co-tenant,  or  to  his  personal  representative. — Smyth 
V.  Tankersley,  20  Ala.  212 ;  Pei^inter  v.  KeUy,  18  Ala.  716. 
Such  an  action  is  barred  by  the  statute  of  limitations  of  six 
years. — Code,  1876,  §  3226.  The  present  conversion  is  alleged 
to  have  taken  place  in  the  year  1863, — or  about  nineteen  years 
before  the  bill  was  filed.  When  the  life-tenant  died  is  not 
shown,  nor  can  we  be  presumed  to  know.  Nor  is  it  alleged 
that  the  decedent  died  free  of  debt,  or  that  his  debts  have  been 
paid,  unless  this  fact  can  be  inferred  by  a  lapse  of  time  less 
than  twenty  years,  which  is  questionable. — Jones  v.  Brevard, 
69  Ala.  499;  Baines  v,  Barnes,  64  Ala.  375;  Qoodwyn 
V.  Baldwin,  59  Ala.  127.  It  may  be  that  there  has  been  such 
administration,  or  that  the  widow  qualified  as  executrix,  which 
she  was  authorized  to  do  without  bond,  and  that  as  much  as  six 
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years  afterwards  elapsed,  so  as  to  have  barred  the  action  for 
conversion.  This  contingency  should  have  been  negatived  by 
the  complainants'  bill ;  and  in  failing  to  do  so  by  affirmative 
averments,  it  was  wanting  in  equity. 

These  grounds  are  sufficient  to  authorize  the  decree  of  dis- 
missal, to  say   nothing  of   the  other  grounds  of   demurrer,, 
which  we  do  not  consider. 

Affirmed. 


StOTall  V.  FoT^^len 

Action  for  Statutory  Penalty  for  Gutting  Trees, 

1.  Tcuc'sale;  deed  to  purchaser^  as  color  of  title. — When  lands  are  sold 
for  unpaid  taxes,  the  deed  to  the  purchaser,  though  it  may  he  invalid 
as  a  conveyance  of  the  title,  is  colgr  of  title,  when  possession  has  been 
taken  and  held  ulider  it ;  and  is  admissible  as  evidence  for  the  grantee, 
or  one  holding  under  him,  to  show  the  extent  of  the  possession  accord- 
ing to  the  boundaries  therein  described. 

2.  General  exceptions  to  charges  given  or  refused. — A  general  exception 
to  several  charges  given  can  not  be  sustained,  unless  each  of  them  is  er- 
roneous ;  and  in  like  manner,  a  general  exception  to  the  refusal  of  sev- 
eral charges  asked  can  not  be  sustained,  unless  each  one  of  them  embod- 
ies a  correct  legal  proposition  applicable  to  the  evidence. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  H.  C.  Speake.  ' 

This  action  was  brought  by  Richard  F.  Fowler,  against  Will- 
iam H.  Stovall,  and  was  commenced  before  a  justice  of  the 
peace,  on  the  S^th  March,  1880.  Being  removed  by  appeal  in- 
to the  Circuit  Court,  the  plaintiff  there  filed  a  complaint,  claim- 
ing twenty  dollars  "  as  damages  for  cutting  down  two  poplar 
trees  by  defendant,  on  land  not  his  own,  willfully  and  kuow- 
inply,  without  the  consent  of  plaintiff,  who  was  the  owner  of 
eaid  land  and  trees ;"  and  the  same  amount  for  "  taking  away 
two  poplar  trees,  from  land  not  his  own,"  &c.  The  defendant 
pleaaea  not  guilty,  and  issue  was  joined  on  that  plea.  On  the 
trial,  as  the  bill  of  exceptions  states,  it  appeared  that  plaintiff 
claimed  the  land,  a  tract  containing  eighty  acres,  on  which  the 
trees  were  cut,  under  a  quit-claim  deed  from  his  brother,  Rich- 
ard 0.  Fowler,  which  was  dated  8th  November,  1878,  and  re- 
cited the  payment  of  $80  as  its  consideration ;  and  this  deed 
was  admitteJd  in  evidence  without  objection.  Said  Richard  O. 
Fowler  testified,  as  a  witness  for  the  plaintiff,  that  the  land  was- 
not  suitable  for  cultivation,  and  never  had  been  cultivated,  b&- 
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ing  situated  on  a  mountain ;  that  it  was  entered  about  the  year 
1842,  by  a  person  whose  name  was  not  stated,  and  who  aban- 
doned it  soon  afterwards  on  discovering  a  mistake  in  the  location 
of  his  entry ;  that  tlie  land  then  remained  unoccupied,  and  not 
claimed  by  any  one,  until  in  May,  1867,  when  it  was  sold  for 
the  unpaid  taxes  of  the  year  1866,  assessed  against  ''owner  un- 
known," and  was  bought  by  him  at  the  sale ;  and  he  produced  the 
deed  of  the  probate  judge  to  him,  as  the  purchaser  at  the  sale, 
dated  April  6th,1874.  He  further  testified,  that  he  held  possession 
of  the  land,  claiming  it  as  his  own,  and  paying  the  taxes  on  it  each 
year,  from  the  time  of  his  purchase  at  the  tax-sale,  until  he  sold  and 
conveyed  to  tlie  plaintiflE.  The  defendant  objected  to  the  admission 
of  the  deed  as  evidence,  "  because  it  is  void  on  its  face,  in  that  it 
fails  to  show  that  said  lands  were  assessed,  the  amount  of  taxes 
due  and  costs,  or  that  any  notice  of  assessment  was  given,  or 
any  publication  of  sale  made."  The  court  refused  to  admit  the 
deed  "  as  evidence  of  title,  but  permitted  it  to  be  read  in  evi- 
dence for  the  purpose  of  showing  the  extent  and  character  of 
the  witness'  possession,  and  as  color  of  title ; "  to  which  ruling, 
in  admitting  the  deed  as  evidence  for  the  purpose  stated,  the 
defendant  excepted.  On  all  the  evidence  adduced,  the  court 
gave  three  charges  in  writing,  requested  by  the  plaintiflf,  "  to 
the  giving  of  which,"  as  the  bill  of  exceptions  recites,  "  the  de- 
fendant duly  objected  and  excepted ; "  and  refused  five  charges 
in  writing  reouested  by  the  defendant,  "  and  to  such  refusal  the 
defendant  duly  objected  and  excepted."  It  is  unnecessary  to 
set  out  any  of  these  charges,  as  the  court  does  not  determine  the 
correctness  of  the  legal  principles  therein  asserted.  All  the 
rulings  to  which  exceptions  were  reserved  are  now  assigned  as 
error. 

Paul  L.  Jones,  and  R.  C.  Hunt,  for  appellant. 

Robinson  &  Brown,  contra, 

BRICKELL,  C.  J.— The  validity  of  the  title  derived  from 
the  sale  for  the  payment  of  taxes  is  not,  in  this  case,  a  material 
inquiry.  The  conveyance  obtained  under  it  was  admissible  as 
color  of  title,  and  to  show  the  extent  of  the  possession  which 
had  been  taken  and  held  by  the  purchaser  and  his  vendee. 
When  there  is  an  entry  upon  lands  under  color  of  title,  by  deed 
or  other  instrument  in  writing,  and  a  continuous  occupancy,  in 
legal  contemplation,  there  is  "  actual  possession  to  the  extent  of 
the  boundaries  contained  in  the  writmg;  and  this,  though  the 
title*  conveyed  is  good  for  nothing." — 2  Smith's  Lead.  Cases 
(5  Am.  Ed.),  563 ;  Allen  v.  KeUam,  69  Ala.  442. 

2.     The  exceptions  to  the  instructions  given,  and  to  the  in- 
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stmctions  refused,  are  too  general  to  avail  the  appellant,  unless 
it  could  be  asserted  there  is  error  in  all  the  instructions  given, 
and  that  all  requested  embody  correct  legal  propositions  ap- 
plicable to  the  evidence. — EUiott  v.  Stocks^  67  Ala.  336 ;  Cohen 
V.  The  Stute,  50  Ala.  108.  Without  entering  upon  a  discussion 
of  the  instructions,  it  is  apparent  this  can  not  be  asserted  in 
reference  to  them. 

Let  the  judgment  be  affirmed. 


Moon's  Adm'r  v.  Croi;\  der* 


^lU  in  Equity  by  Purchaser^  for  Speciiic  Performance  of  m  ^ 
CorUract  for  Sale  of  Land^  and  J^or  Partition. 
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1.  Purchase  pendente  lite. — A  purchaser  of  land  from  a  party  to  a  pend- 
ing suit,  in  which  the  title  or  an  interest  therein  is  involved,  is  concluded  

by  the  decree  afterwards  rendered,  to  the  same  extent  that  his  vendor  is  72    7« 

concluded.  126  608 

2.  Conclusiveness  of  decree  in  chancery, — When  the  complainant  volun- 
tarily dismisses  his  bill,  the  decree  dismissing  it  "is  very  like  a  volun- 
tary nonsuit  at  law,  which  does  not  bar  a  second  suit;  **  but,  where  the 
decree  recites  that  the  cause  **  again  came  on  to  be  heard,  on  the  papers 
formerly  read,  and  the  answer  of  the  defendant,  with  the  exhibits  nled 
with  said  answer,  and  with  general  replication  to  said  answer,  and  upon 
the  report  of  the  master  commissioner,  made  in  pursuance  of  the  decre- 
tal oraer  of  the  last  term,  and  was  argued  by  counsel;"  and  then  pro- 
ceeds, *' on  consideration  whereof,  and  on  motion  of  the  plaintiff,  the 
court  doth  adjudge,  order  and  decree,  that  the  bill  of  plaintiff  be  dis- 
missed, and  that  he  pay  to  the  defendant  his  costs  in  this  behalf  expend- 
ed, but  the  defendant  is  not  to  be  barred  or  precluded  by  this  decree  from 
asserting  or  recovering,  in  any  proper  suit,  any  balance  which  may  be 
foimd  due  him  by  the  plaintiff,  as  set  out  and  asserted  in  the  answer  of 
said  defendant,  growing  out  of  the  account  asked  for  in  said  bill ;  "  this, 
it  seems,  is  not  a  voluntary  dismissal  by  plaintiff,  but  rather  only  shows 
that  he  moved  for  a  decree  in  the  cause'. 

3.  Proof  of  handwriting  by  comparison. — ^When  the  genuineness  of  a 
writing  or  signature  is  disputed,  extraneous  writings,  though  admitted 
to  be  genuine,  can  not  be  presented  to  the  court  or  jury,  nor  shown  to  a 
witness,  that  he  may  institute  a  comparison  between  them  and  the  dis- 
puted one. 

4.  Same. — A  person  who  has  seen  another  write,  or  who  knows  his 
handwriting,  may  express  his  opinion  as  to  the  genuineness  of  a  dis- 
puted signature,  though  he  be  not  an  expert ;  and  experts  may  go  further 
— may  institute  comparisons  between  the  disputed  writing  and  those  ad- 
Qiitted  to  be  genuine,  and  give  their  opinion  whether  both  were  written 
by  the  same  person,  or  whether  a  particular  writing  or  signature  is  gen- 
uine or  forged. 

5.  Waiver  of  objections  to  illegal  evidence. — "  Parties  may  try  their  con- 
troversies on  illegal  evidence,  if  they  choose  to  do  so ; "  and  if  they  do  not 
object  to  illegal  evidence  when  offered,  the  court  may  properly  consider 
it. 
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6.  Impedching  and  sustaining  witness. — When  the  testimony  of  a  wit- 
ness has  not  been  impeached,  evidence  should  not  be  received  to  sustain 
his  credibility. 

7.  Revision  of  chancellor's  decision  on  facts, — This  court  will  not  reverse 
the  chancellor's  decision  on  a  question  of  fact,  unless  clearly  convinced 
that  he  erred ;  and  this  general  rule  applies  in  this  particular  case  with 
greater  force  than  usual,  since  the  chancellor  had  before  him  the  original 
writing,  the  genuineness  of  which  was  in  issue,  and  other  writings  ad- 
mitted to  be  genuine,  none  of  which  are  before  this  court. 

8.  Specific  performance  of  contract, — A  court  of  equity  will  not  8i)eci- 
fically  execute  eveir  contract  into  which  parties  may  lawfully  enter ;  nor 
does  it  necessarily  follow  that  a  specific  performance  will  be  decreed,  be- 
cause a  rescission  has  been  refused  at  the  instance  of  the  defendant,  in  a 
former  suit  between  the  parties,  and  that  decree  is  binding  as  res  adjudi- 
cata.  It  is  always  a  matter  within  the  judicial  discretion  of  the  court, 
whether  to  grant  or  refuse  a  specific  performance ;  and  it  mav  and  should 
be  refused,  unless  the  contract  is  not  only  legally  binding,  out  also  fair^ 
just,  and  reasonable  in  all  its  parts;  in  other  words,  there  must  be  **  a 
valuable  consideration,  particularity,  certainty,  mutuality,  and  a  neces- 
sity for  performance." 

9.  Same. — A  specific  performance  is  refused  in  this  case,  because  the- 
evidence  is  held  insufficient  to  show  that  the  contract  was  supported  bjr 
an  adequate  consideration,  and  was  fair  and  just  in  all  its  parts. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  "the  Hon.  Henry  C.  Speake. 
The  original  bill  in  this  case  was  filed  on  the  16th  January^ 
1874,  by  John  S.  Moon,  a  resident  citizen  of  the  State  of  Vir- 

finia,  against  2^chariah  R.  Lewis,  also  a  citizen  of  Virginia, 
ohn  M.  Crowder  and  William  P.  Newman,  who  resided  in 
Madison  county,  Alabama,  and  several  other  persons;  and 
sought,  principally,  the  specific  performance  of  a  contract,  a 
copy  of  which  was  made  an  exhibit  to  the  bill,  and  which  was 
in  tnese  words : 

"  Being  indebted  to  John  S.  Moon,  for  various  professional 
and  other  services  in  connection  with  the  estates  of  Daniel  P. 
Lewis,  deceased,  Nicholas  P.  Lewis,  deceased,  Zachariah  Lewis, 
deceased,  and  Howell  Lewis,  deceased,  we  agree  that  said  John 
S.  Moon  shall,  in  consideration  thereof,  be  entitled  to  one-lialf 
of  our  tract  of  land  situated  in  Madison  and  Morgan  counties, 
in  the  State  of  Alabama,  and  one-half  of  the  property  thereon ; 
which  estate  and  property,  we,  the  undersigned,  John  O.  Lewis 
and  Zachariah  R.  Lewis,  have  heretofore  been  working  in  part- 
nership ;  and  we  bind  ourselves  to  make  to  the  said  John  S. 
Moon  a  good  title  to  one  undivided  half  of  said  real  and  per- 
sonal property.  The  estate  herein  sold  was  formerly  the  prop- 
erty of  Nicholas  Lewis,  deceased,  and  came  to  us  through  our 
father  and  D.  P.  Lewis,  deceased.  This  sale  of  our  property  is 
not  to  interfere  with  our  contract  with  George  T.  Thomas  for 
the  cultivation  of  said  land,  or  a  part  thereof  ;  but  said  John  S. 
Moon  is  to  be  entitled  to  one-half  of  what  may  be  made  under 
our  contract  with  said  Thomas.     The  fulfillment  of  this  con- 
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tract  on  our  part  is  to  be  a  full  satisfaction  to  said  Moon  of  all 
his  claims  against  us  jointly.  Signed  by  us  this  10th  day  of 
December,  1868." 

"  J.  O.  &  Z.  R.  LEwas, 

by  Z.  R.  Lewis." 
Under  this  contract,  the  complainant  was  put  in  possession  of 
the  lauds  and  other  property,  jointly  with  his  vendors ;  and  they 
cultivated  the  lands  during  the  year  1869,  having  one  Sweeney 
in  possession  as  manager  and  agent.  John  O.  Lewis  having  be- 
come a  bankrupt  soon  after  the  date  of  said  contract,  the  com- 
plainant became  the  purchaser  of  his  interest  in  the  lands  and 
property  at  a  sale  made  by  the  assignee  in  bankruptcy.  In 
February,  1873,  Z.  R.  T^ewis  sold  and  conveyed  to  said  Crowder 
and  Xewnian,  in  consideration  of  $2,500  by  them  paid,  all  of 
his  interest  in  said  land  and  property ;  and  Newman  sold  and 
transferred  his  interest  to  Crowder  pending  this  suit.  The  bill 
sought,  also,  a  partition  of  the  lands,  the  complainant  claiming 
a  three-fourths  interest,  and  an  account  of  the  rents  and  profits 
and  sales  of  personal  property ;  and  the  said  George  T.  Thomas, 
mentioned  in  the  contract  sought  to  be  enforced^  was  made  a 
defendant,  as  being  interested  in  the  account,  together  with  the 
assignee  in  bankruptcy  of  said  John  O.  Lewis. 

An  answer  to  tlie  bill  was  filed  by  Z.  R.  Lewis,  in  which  he 
denied  the  execution  and  validity  of  the  contract  sought  to  be 
enforced ;  alleging  that,  if  he  signed  it  (which  he  denied),  it  was 
procured  by  false  representations  on  the  part  of  said  Moon  as 
to  its  contents,  and  when  he  was  incapacitated  by  drunkenness 
from  understanding  its  provisions.  A  similar  answer  was  filed 
by  Crowder  and  Newman ;  and  they  asked  that  their  answer 
might  be  taken  as  a  cross-bill,  seeking  to  charge  said  Moon  with 
the  rents  and  profits  of  the  property  which  he  had  received, 
over  and  above  his  interest  acquired  by  the  purchase  at  the 
bankrapt  sale.  In  reply  to  the  defenses  and  claims  set  up  in 
the  answers  and  cross-bill,  the  complainant  relied  on  a  decree 
rendered  in  a  suit  in  Virginia  growing  out  of  the  same  matters, 
whidi  he  pleaded  as  res  ddjuaicata.  The  material  facts  relat- 
ing to  this  suit  are  stated  in  the  opinion  of  the  court. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered the  following  decree :  "It  is  ordered,  adjudged,  and  de- 
creed by  the  court,  that  the  plea  of  res  adjudicata^  interposed 
by  said  Moon  to  the  cross-bill  of  Crowder  and  Newman,  be, 
and  the  same  is  hereby  sustained.  It  further  appearing  to  the 
satisfaction  of  the  court  that  the  written  agreement  referred  to 
in  the  pleadings,  bearing  date  December  10th,  1868,  was  duly 
executed  by  said  Z.  R.  Lewis,  but  the  proof  and  proceedings 
failing  to  show  that  said  agi'eement  should  be  specifically  en- 
forcea;  and  it  further  appearing  that  said  John  S.  Moon,  by 
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purchase  at  bankrupt  sale,  is  the  owner  of  John  O.  Lewis'*  in- 
terest in  the  lands  in  the  pleadings  described  as  the  old  Nieh. 
Lewis  plantation,  situated  in  Morgan  and  Madison  counties,  to- 
gether A^ith  the  personal  property  thereon  situated  at  the  time 
of  his  said  purchase,  ana  that  Crowder  and  Xewman  are  the 
owners  of  the  interest  of  Z.  R.  Lewis  in  said  property ;  and  it 
further  appearing  that  said  Crowder,  since  the  commencenient 
of  this  suit,  has  purchased  said  Newman's  interest  therein ;  it 
is  now  therefore  ordered,  adjudged,  and  decreed  by  the  court, 
that  the  lands  in  the  pleadings  described  be,  and  the  same  are 
hereby  declared  to  l)e,  held  as  tenants  in  common  l)etween  said 
complainant  and  said  Crowder  equally,  as  tenants  in  common, 
and  that  the  same  should  be  divided  between  them  into  lots 
equal  in  value."  The  decree  then  appointed  commissioners  to 
make  the  partition,  and  proceeded  thus :  "  It  is  further  ordered, 
that  it  be  referred  to  the  register  to  ascertain — 1st,  how  much 
of  the  personal  property  on  said  plantation  on  the  Ist  January, 
1870,  was  used,  consumed  or  sold  by  the  said  John  S.  Moon,  or 
the  said  Crowder  and  Newman,  and  when  so  used,  sold  or  con- 
sumed, and  calculate  interest  on  said  amounts  to  the  first  day 
of  the  next  term  of  this  court ;  2d,  how  much  was  the  rental 
value  of  said  lands  for  the  years  1869, 1870,  1871,  1872,  1873, 
1874,  1875,  1876,  1877,  1878,  and  1879,  deducting  from  each 
year's  rent  the  value  of  all  permanent  improvement*  erected 
each  year,  calculating  interest  on  each  year's  I'ent,  less  said  de- 
ductions; 3d,  how  much  was  paid  out  by  the  said  Moon,  or  bj- 
the  said  Crowder  and  Newman,  upon  the  indebtedness  of  the 
said  Z.  R.  and  J.  O.  I^wis;  to  whom  paid,  and  when  paid;  and 
whether  either  of  said  parties  paid  out  any  attorney  s  fees,  in 
and  about  litigation  agamst  said  Z.  R.  and  J.  O.  Lewis,  and,  if 
so,  to  whom  paid,  how  much,  and  when ;  calculating  interest 
thereon  from  the  time  of  said  payments  to  the  first  day  of  the 
next  term  of  this  court,"  &c. 

The  complainant  having  died  pending  the  suit,  the  cause  was 
revived  in  the  name  of  Samuel  II.  Moore, as  his  administrator; 
and  the  appeal  is  sued  out  bv  said  administrator,  who  here 
assigns  as  error  the  refusal  to  decree  a  specific  performance  of 
the  contract  as  prayed,  the  final  decree  as  rendered,  and  the 
overruling  of  demurrers  to  the  cross-bill  of  Crowder  and 
Newman. 

D.  P.  Lewis,  and  D.  D.  Shelby,  for  appellant. — (1.)  The 
matters  set  up  by  Z.  R.  Lewis,  Crowder  and  Newman,  against 
the  rights  asserted  by  the  complainant's  bill,  deny  the  execution, 
consideration,  and  validity  of  the  contract  sought  to  be  en- 
forced ;  and  these  identical  matters  were  set  up,  and  relied  on 
as  grounds  of  relief,  in  the  former  suit  between  the  parties  in 
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Virginia.  As  to  these  matters,  the  decree  rendered  in  that  suit 
is  conclusive. — Pettus  ?;.  Tanhei'sly^  61  Ala.  354;  McDatiald 
V.  MobiU  Life  Insurance  Co.^  65  Ala.  358 ;  1  Greenl.  Ev.  §  528. 
By  express  constitutional  provision,  the  same  effect  must  be 
accorded  to  this  decree  in  the  courts  of  Alabama  as  in  the 
courts  of  Virginia. — Const.  F.  S.,  art.  iv,  sec.  1 ;  2  Story  on 
Const.  §  1309.  The  conclusiveness  of  such  a  decree,  in  the 
courts  of  Virginia,  is  shown  by  the  case  of  Taylor  v,  Yar- 
horoxtgh^  13  Grattan,  183.  The  terms  of  the  decree  preclude 
the  idea  of  a  voluntary  dismissal  of  the  bill  by  the  plaintiflE, 
even  if  he  then  had  the  right  to  dismiss  it,  which  is  denied ; 
and  show  that,  while  the  plaintiff  moved  for  a  decree,  the  court 
decided  the  case  on  its  merits — on  the  pleadings  and  proof. 
Borrowscals  v.  Tuttl^^  5  Allen,  Mass.  377 ;  Bigelow  on  Estop- 
pel, 110,  122-3 ;  IliU  cfe  Braxton  v.  Sutherland,  1  Wash.  V  a. 
128;  BarJcer  v.  Cleveland,  19  Mich.  230.  The  chancellor 
allowed  the  plea  of  res  adivdicata^  and  yet  refused  to  grant 
relief  as  to  the  matters  tnus  conclusively  established;  and 
therein,  it  is  insisted,  he  erred,  to  the  prejudice  of  the  com- 
plainant. 

(2.)  But,  aside  from  this  plea,  and  independently  of  it,  on 
the  other  evidence  shown  by  the  record,  the  complainant  was 
entitled  to  a  specific  performance  of  the  contract  as  prayed. 
On  all  the  grounds  on  which  the  validity  of  the  contract  was 
assailed,  the  burden  of  proof  was  on  the  defendants  who  as- 
serted its  invalidity ;  while  the  preponderance  of  the  evidence, 
as  to  each  of  these  disputed  questions  of  fact,  is  against  them. 
The  genuineness  of  the  signature  of  Z.  R.  Lewis  is  pjoved  by 
a  large  number  of  witnesses,  business  men  who  were  familiar 
with  his  handwriting ;  and  is  only  denied  by  himself  in  some 
(not  all)  of  his  sworn  statements,  and  by  members  of  his  family. 
As  to  liis  condition,  mental  and  physical,  when  he  signed  the 
contract,  the  testimony  of  himself  and  the  complainant,  who 
were  alone  present  at  its  execution,  is  repugnant  and  irrecon- 
cilable ;  his  testimony  being  negative  in  its  character,  and  its 
credibility  seriously  impaired  by  the  numerous  inconsistencies 
found  in  his  several  statements  at  different  times,  while  that  of 
the  complainant  is  positive  and  distinct,  consistent  in  its  de- 
tails, and  unimpeached  by  other  witnesses.  The  consideration 
of  the  contract  is  abundantly  proved ;  and  though  the  testi- 
mony of  Z.  R.  Lewis,  in  one  or  more  of  his  depositions,  im- 
peaches it  as  to  the  value  of  the  services  performed  by  the 
complainant,  there  is  no  effort  to  sustain  his  testimony  by  that 
of  John  O.  Lewis,  whose  deposition  was  taken  by  tlie  de- 
fendants. 

Humes  &  Gordon,  wuth  L.  P.  Walkek,  contra, — (1.)  If 
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there  be  any  inconsietencv  or  repugnancy  in  the  chancsellor's 
decree,  as  urged  by  appellant,  it  would  avail  him  nothing,  un- 
less the  decree  itself  is  shown  to  be  wrong ;  since  a  correct 
judgment  or  decree  will  not  be  reversed,  although  it  may  be 
founded  on  a  wrong  reason. —  Wilkinsmi  v.  Bradley ^  WiUan 
&  Co.,  54  Ala.  677 ;  Mitchdl  v.  Pitts  c6  Hmry,  61  Ala.  219 ; 
Telegraph  Co.  v.  Meyer,  61  Ala.  159 ;  Gassenhehier  v,  Hugur- 
ley,  64  Ala.  83;  Nicholson  v.  Moog  &  Co.,  65  Ala.  471. 

(2.)  The  decree  rendered  in  the  Virginia  suit  was  not  con- 
clusive as  to  the  matters. here  litigated.  It  was  not,  and  does 
not  purport  to  be,  a  determination  of  the  merits  of  the  contro- 
versy, but  is  a  mere  voluntary  dismissal,  the  equivalent  of  a 
voluntary  non-suit  at  law,  and  "does  not  bar  another  suit. — Dan. 
Ch.  Pr.,  4th  Amer.  ed.,  811,  659,  790,  796,  note  5 ;  McBi^oom 
V.  Sonie)'ville,  2  Stew.  515 ;  Parter  v.  lunosbui^y,  77  N.  Y. 
164 ;  Watson  v.  Cowdrey,  23  llun,  N.  \ .  169 ;  Cummins 
V.  Bennett,  8  Paige,  79 ;  Thomas  v.  Thomas,  3  Litt.  9 ;  J5a*- 
sard  V.  Lester,  2  McCord's  Ch.  421 ;  Smith  v.  Smith,  2  Blackf . 
232 ;  Simpson,  v.  Br&LOster,  9  Paige,  245 ;  Elderkin  v.  Fitchj 
2  Carter,  Ind.  90;  Walker  v.  CarroU,  65  Ala.  62;  1  Bland's 
Ch.  206,  17  Amer.  Dec.  277-87.  The  reason  for  the  dismissal 
of  that  suit  may  be  found  in  the  prayer  of  the  bill  in  this  case, 
which  asked  that  the  defendants  here  might  be  enjoined  from 
prosecuting  their  rights  in  any  other  court,  and  be  compelled 
to  litigate  all  the  matters  in  controversy  with  the  complainant 
in  this  suit ;  and  the  complainant  can  not  now  be  heard  to  set 
up,  as  a  bai*  and  estoppel,  a  voluntary  compliance  with  the 
prayer  oi  his  own  bill.  That  decree  of  dismissal  was  rendered 
after  the  institution  of  this  suit,  and,  for  that  reason,  can  not 
be  pleaded  in  bar  of  it. — State  v.  Spikes^  33  Ark.  801 ;  6  Saw- 
yer, C.  C.  312;  jRoUim  v.  Henry,  84  K  C.  269;  73  HI.  415. 

(3.)  On  the  merits  of  the  case,  the  complainant  was  not  en- 
titled to  a  decree  for  the  specific  performance  of  the  alleged 
contract,  because  he  failed  to  prove,  as  the  rule  requires,  tnat 
the  contract,  if  actually  signed,  was  fair,  just,  and  reasonable 
in  all  its  parts,  and  was  supported  by  an  ade(|uate  consideration. 
Ooodlett  V,  Ransell,  66  Ala.  131,  and  authorities  there  cited. 
The  execution  of  the  contract,  or  the  signature  of  Z.  R.  Lewis, 
is  denied  by  said  Lewis,  and  is  not  satisfactorily  proved ;  while 
the  consideration,  as  proved  by  the  complainant  himself  and 
other  witnesses,  taken  in  connection  with  the  relation  existing 
between  the  parties,  and  the  condition  of  said  Lewis  at  the  time, 
presents  a  case  in  which  the  court  might  actively  interfere  to 
set  aside  the  contract. — Hale  v.  Broam^  11  Ala.  87 ;  Holland 
V.  Barnes,  53  Ala.  83;  Foster  v.  Johnson,  70  Ala.  249;  Davis 
V.  Snider^  70  Ala.  315.  If  the  evidence  as  to  any  of  these 
issues  only  leaves  the  fact  in  doubt,  or  does  not  clearly  show 
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that  the  chancellor's  decision  is  wrong,  the  decree  must  be 
affirmed. — Marlowe  v.  BeiKigh^  52  Ala.  113;  Rather  v.  Yoimg, 
56  Ala.  94 ;  Derrick  v.  Brown,  ^^  Ala.  162. 

STONE,  J. — The  present  suit  was  instituted,  in  January, 
1874,  by  John  S.  Moon ;  and  its  prayer  and  purpose  are,  to  ob- 
tain specific  performance  of  an  alleged  contract  of  sale,  bearing 
date  iJecember  10th,  1868.  The  agreement  which  the  bill  seeks 
to  have  performed,  purports  to  have  been  signed  and  executed 
in  the  names  of  ''  J.  O.  &  Z.  R.  Lewis,  by  Z.  R.  Lewis,"  and, 
on  a  valuable  consideration  recited,  binds  the  obligors  to  con- 
vey to  Moon  an  undivided  half  interest  in  a  large  tract  of  land, 
and  personal  property  thereon.  The  property  mentioned  in 
the  agreement  had  been  owned  by  J.  O.  &  Z.  R.  Lewis  as  equal 
tenants  in  common,  and  had  been  worked  by  them  as  a  planta- 
tion, in  partnership.  John  O.  Lewis,  very  soon  after  the  date 
of  said  agreement — December  10th,  1868 — became  a  voluntary 
hankrupt ;  and  his  interest  in  said  plantation  and  personal  prop- 
erty was  sold  by  the  assignee,  under  an  order  of  the  court  in 
bankruptcy,  and  John  S.  Moon  became  the  purchaser ;  the  sale 
was  confirmed,  and  a  deed  made  to  him  by  the  assigneee.  The 
pleadings  and  evidence  in  the  present  record  do  not  deny  or 
question  John  S.  Moon's  right  to  John  O.  Lewis's  interest — an 
undivided  half — in  said  real  and  personal  property.  His  pur- 
chase at  the  bankrupt  sale  gave  him  that  mterest,  even  if  the 
alleged  agreement  of  December  10th,  1868,  be  inoperative. 
Hence,  this  suit  raises  ho  question  as  to  that  half  interest. 
John  O.  Lewis,  Z.  R.  Lewis,  and  John  S.  Moon  were-  all  resi- 
dents of  the  State  of  Virginia,  while  the  property  in  contro- 
versy in  this  suit  is  in  Morgan  and  Madison  counties  in  the 
State  of  Alabama.  Moon  was  a  practicing  attorney-at-law ;  and 
the  recited  and  alleged  consideration  for  the  contract  of  sale  of 
December  lOtli,  1868,  is  professional  services  theretofore  ren- 
dered bv  him  for  the  brotliers  Lewis.  Pending  this  suit.  Moon 
has  died,  and  Samuel  H.  Moore  is  his  personal  representative. 

In  1871,  Z.  R.  Lewis  filed  a  bill  against  Moon,  in  the  State 
of  Virginia,  to  have  the  alleged  contrjict  of  December  lOth, 
1868,  set  aside  and  cancelled.  The  particular  ground  on 
which  the  bill  prayed  to  have  that  contract  vacated  was,  as 
averred  in  that  bill,  that  Moon  had  obtained  the  signature  of  Z. 
R.  Lewis  to  it,  when  the  latter  was  so  drunk  as  to  be  uncon- 
scious of  what  he  was  doing,  and  by  falsely  stating  to  him  that 
the  paper  did  not  bind  or  affect  him,  Z.  R.  Lewis,  but  only  af- 
fected, and  was  intended  to  benefit,  John  O.  Lewis,  'f liere 
was  a  broad  and  emphatic  issue  on  these  averments.  No  testi- 
mony appears  to  have  been  taken  in  that  cause,  but  it  remained 
in  court  undecided,  until  after  this  bill  was  filed. 


Digitized  by  VjOOQ iC 


86  SUPREME  COURT  [Dec.  Term. 

[Moon's  Adm'r  v.  Crowder.] 

In  1873,  while  said  suit  was  pending  in  Virginia,  Z.  R.  Lewis 
sold  and  conveyed  his  interest  in  the  lands  and  personal  prop- 
erty in  controversy,  to  Crowder  and  Newman,  residents  of 
Ilnntsville,  Alabama;  and  thenceforth  they  claimed  and  took 
control  of  said  interest  of  Z.  R.  Lewis,  claiming  it  was  one  un- 
divided half  of  all  of  said  property.  That  claim,  the  manner 
of  its*  assertion,  and  certain  antagonisms  and  unfriendly  relations 
which  sprang  up  l>etween  them  and  Moon,  gave  rise  to  this 
suit.  Newman  sold  his  interest  to  Crowder,  and  the  latternow 
claims  all  of  Z.  R.  Lewis's  interest. 

The  Virginia  suit  was  finally  disposed  of,  June  30th,  1874. 
The  language  of  the  decree  is :  **  This  cause  came  on  this  day 
to  be  agfain  heard,  on  the  papers  formerly  read,  and  the  an- 
swer of.  John  S.  Moon,  with  the  exhibits  filed  with  said  answer, 
and  with  general  replication  to  said  answer,  and  upon  the  re- 
port of  master  commissioner,  Wm.  M.  Perkins,  made  in  pursu- 
ance of  the  decretal  order  of  the  October  term,  1872,  and  waa 
argued  by  counsel.  On  consideration  whereof,  and  on  motion 
of  the  plaintiff,  the  court  doth  adjudge,  order  and  decree,  that 
the  bill  of  plaintiff  be  dismissed,  and  that  he  do  pay  to  the  de- 
fendant his  costs  in  this  behalf  expended.  But  the  defendant, 
J.  S.  Moon,  is  not  to  be  barred  or  precluded  by  this  decree  from 
asserting  or  recovering,  in  any  proper  suit,  any  balance  which 
may  be  found  due  him  by  the  plaintiff,  as  set  out  and  asserted 
in  the  answer  of  John  S.  Moon,  growing  out  of  the  accounts 
asked  for  in  his  said  bill.'' 

A  question,  which  meets  us  at  the  threshold  of  this  case,  may 
be  thus  stated.  The  gravamen  of  the  Virginia  suit,  instituted 
by  Z.  R.  Lewis,  was,  that  the  alleged  contract  of  December  lOtli, 
1868,  was  improperly  or  fraudulenty  obtained  by  Moon.  That 
suit  was  pending,  and  at  issue,  when  Crowder  &  Newman  pur- 
chased Z.  R.  Lewis's  interest.  Moon,  through  his  agent,  Swee- 
ney, was  then  in  possession  of  the  lands  in  controversy — not 
the  exclusive  possession,  but  in  possession,  claiming  a  three- 
fourths  interest,  and  conceding  to  Z.  R.  Lewis  only  the  remain- 
ing one-fourth  interest.  Tlie  pendency  of  tlie  suit,  and  the 
possession,  were  each  constructive  notice  to  Crowder  &  New- 
man of  Moon's  claim.  But,  in  addition  to  this,  they  had  actual 
notice  of  it. 

We  have  seen  above,  that  Z.  R.  Lewis's  bill  was  dismissed  at 
his  costs.  The  object  of  the  present  bill,  as  we  have  seen,  is 
to  obtain  specific  performance  of  the  said  contract  of  December 
10th,  1868;  and  if  the  relief  prayed  for  be  granted.  Moon  will 
be  the  owner  of  three-fourths,  and  Crowder  of  one-fourth  of 
the  tract.  In  answer  to  this  suit,  the  defendants  again  set  up 
the  invalidity  of  the  said  contract  of  December  10th,  1868. 
The  defense  goes  further  than  Z.  R.  Lewis's  bill,  and  denies 
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that  Lewis  ever  signed  the  contract,  and  pleads  non  est  factum 
to  it,  in  bar  of  the  recovery  sought  by  the  bill.  To  this  defense 
Moon  replies,  setting  up  the  decree  dismissing  Z.  R.  Lewis's 
bill,  as  a  former  recovery,  conclusively  settling  and  decreeing 
the  validity  of  said  contract.  It  is  replied  to  this,  in  argument, 
that  the  dismissal  of  that  bill  was  on  the  motion  of  Z.  R.  Lewis, 
the  plaintiff  therein,  without  a  trial  on  the  merits,  and  conse- 
quently the  doctrine  of  res  judicata  Aoe&  not  apply.  The  chan- 
cellor sustained  the  defense  of  former  recovery,  and  held  that 
the  decree  rendered  in  the  former  suit  is  a  bar  to  all  further  in- 
quiry into  the  validity  of  the  contract  of  December  10th,  1868. 

There  can  be  no  question,  that  if  Z.  R.  Lewis  is  concluded 
by  that  decree,  Crowder  is  alike  concluded.  lie  stands  in  the 
relation  of  privy  in  estate  to  Z.  R.  Lewis,  with  notice,  both 
constructive  and  actual,  that  that  suit  was  pending,  and  of  the 
object  for  which  it  was  instituted.  If  he  desired  to  avoid  its 
effect,  he  should  have  taken  control  of  its  prosecution. 

The  decree  dismissing  the  Virginia  suit  is  not  in  the  form 
usually  employed,  when  a  complainant  desires  to  abandon  the 
further  prosecution  of  his  suit.  Such  order  of  dismission  gen- 
erally makes  no  reference  to  pleadings  or  evidence,  argument 
of  counsel,  or  submission  of  the  cause.  There  is,  in  fact,  no 
submission — nothing  on  which  the  judgment  of  the  court  is  in- 
voked. Enough,  in  such  case,  that  the  record  show  that  the 
complainant  came  and  dismissed  his  cause,  and  the  decree  of 
the  court  thereon.  No  judgment,  in  such  case,  is  pronounced 
on  pleadings  or  evidence.  It  is  very  like  a  dismission,  or  vol- 
untary non-suit  at  law,  which  does  not  bar  a  second  suit.  The 
decree  in  the  cause  we  are  considering  recites,  that  there  was  a 
hearing  "  on  the  papers,  formerly  read,  and  the  answer  of  John 
S-  Moon,  with  the  exhibits  tiled  with  said  answer,  and  with 
general  replication  to  said  answer,  and  upon  the  report  of  the 
master  commissioner,  Wm.  M.  Perkins,  made  in  pursuance  of 
the  decretal  order  of  the  October  term,  1872,  and  was  argued 
by  counsel."  All  these  are  very  appropriate  words,  when  there 
is  a  submission  for  a  decree  on  a*  real  issue.  They  are  very  in- 
appropriate, when  complainant  simply  has  his  bill  dismissed  on 
his  own  motion.  The  decree  then  proceeds ;  "  On  considera- 
tion whereof,  and  on  motion  of  the  plaintiff,  the  court  doth  ad- 
judge, order  and  decree,  that  the  bill  of  plaintiff  be  dismissed,'* 
ifec.  Now,  it  is  our  duty,  in  construing  writings,  to  give  some 
meaning  to  each  clause  and  word,  if  we  can.  We  have  no  au- 
thority for  rejecting,  as  useless  and  mejiningless,  all  the  recited 
words  of  submission,  copied  above,  and  the  additional  words, 
"on  consideration  whereof."  Why  consider  the  papers  for- 
merly read,  the  answer  of  John  S.  Moon,  with  its  exhibits,  the 
general  replication  to  the  answer,  and  the  report  of  the  master 
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commiBsioner,  if  plaintiff  moved  to  dismiss  his  own  canse  ? 
Almost  all  orders  of  court  are  made  on  the  motion  of  some 
party  to  the  proceedings.  Courts  rarely  act  ex  mem  motu.  Is 
it  not  more  rational  to  conclude,  that  the  words,  "  on  motion  of 
the  plaintiff,"  were  inserted  to  show  that  j)laintiff  was  the  party 
who  moved  for  deci'ee  in  the  cause,  and  not  that  he  moved  for 
decree  of  dismissal.  This  gives  operation  to  all  the  words,  and 
relieves  the  court  of  all  imputation  of  listening  to  the  argu- 
ments of  counsel,  and  considering  the  merits  of  uie  controversy, 
on  a  motion  by  plaintiff  to  dismiss  his  own  cause  out  of  court. 
We  deem  it  unnecessary,  however,  to  decide  this  (juestion. 

The  chancellor,  after  sustaining  Moon's  plea  of  former  re- 
covery, went  farther,  and  announced  that  it  appeared,  to  his 
satisfaction,  that  the  said  agreement  of  December  loth,  1868, 
was  duly  executed  by  Z.  R.  Lewis.  The  testimony  in  this 
record,  bearing  on  the  question  of  execution  vel  non  of  said 
agreement,  is  very  voluminous ;  we  may  add,  in  some  cases  un- 
usually prolix.  There  were  many  objections  filed  to  interroga- 
tories and  the  answers  thereto ;  and,  in  our  opinion,  many  of 
those  objections  were  well  filed.  Other  portions  of  the  testi- 
mony, clearly  illegal,  do  not  appear  to  have  been  objected  to. 
In  this  State,  we  do  not  permit  extraneous  papers  to  be  pre- 
sented before  the  jury  or  court,  or  shown  to  a  witness,  that  he 
may  institute  a  comparison  between  such  paper,  thougli  admit- 
ted to  be  genuine,  and  the  one  in  controversv. — nestor  v, 
jRoherts,  58  Ala.  331 ;  Kirlsey  v.  Kirh^ey,  41  Ala,  626. 

The  competency  of  persons  to  give  their  opinions,  as  to 
whether  a  given  signature  is  in  the  proper  handwriting  of  the 
person  it  purports  to  have  been  made  by,  is  not  confined  to  ex- 
perts. Anv  witness  who  has  seen  the  party  write,  or  who  knows 
iiis  handwriting,  may  express  his  opinion,  as  to  the  genuineness 
of  the  siguiiture.  ()f  course,  the  extent  of  his  familiarity  with 
the  handwriting,  will  enter  into  the  weight  of  his  testinionv, 
Whar.  Ev.  $^j!  707-8 ;  1  Greenl.  Ev.  j?^  596  7 ;  1  Brick.  Dig. 
§g  1078,  ef  .H*'4j,  Experts  may  ^o  farther;  but  then,  to  legalize 
such  testimony,  the  witness  must  be  first  shown  to  be  an  expert ; 
that  is,  accustomed  to,  and  skilled  in  the  matter  of  handwritings, 
genuine  and  spurious.  These  may  institute  comparisons  l)e- 
tween  writings  of  unquestioned  genuineness,  and  the  writing  in 
dispute,  and  may  give  their  opinion  whether  both  were  written 
by  one  and  the  same  person.  They  may,  also,  give  their  opinion 
whether  a  given  writing  is  a  genuine,  or  a  feigned  or  lorged 
signature.  There  are  certain  other  matters  pertaining  to  hand- 
writing, about  which  they  can  give  their  skilled  opinions,  not 
necessary  to  be  here  considered. — 1  Whar.  Ev.  §  718 ;  1  (xreenl. 
Ev.  §  440 ;  TuIUm  v,  Kiclrl  12  Ala.  648 ;  Bhwhnan  x\  Collier, 
65  Ala.  311;  Youjuj  v.  O'yeal,  57  Ala.  i>r^6. 
Vol.  lxxii. 


Digitized  by  VjOOQ IC 


1882.]  OF  ALABAMA.  89 

[Moon*8  Adm'r  v.  Crowder.] 

Each  of  the  parties  to  this  suit  has,  in  some  cases,  introduced 
extrinsic  writings,  for  comparison,  witliout  objection  ;  and,  to 
that  extent,  such  testimony  was  properly  regarded  by  the  chan- 
cellor. Parties  may  try  their  controversies  on  illegal  evidence, 
if  they  choose  to  do  so. 

There  is  a  great  deal  of  illegal  evidence,  offered  to  sustain  the 
credibility  of  witnesses,  whose  testimony  has  not  been  impeached. 
Baucttm  v.  George^  65  Ala.  259.  And  there  is  a  gooa  deal  of 
hearsay  evidence.     All  this  should  have  been  disregarded. 

It  is  a  rule  in  this  court,  if  a  chancellor  has  announced  a  find- 
ing on  testimony,  we  will  not  reverse  his  finding,  unless  clearly 
convinced  he  erred. — Rather  ^^^  Young ^  56  Ala.  94;  Bryan 
V,  ffendrit,  57  Ala.  387  ;  jSmitk  v,  Inma?i,  70  Ala.  108 ;  Denick 
V.  Broicn^  ^^  Ala.  162.  But  there  are  stronger  reasons  than 
usual,  why  this  rule  should  be  observed  in  this  case.  The  chan- 
cellor had  before  him,  not  only  the  original  contract,  upon  the 
genuineness  of  which  he  was  required  to  pronounce,  but  he  had 
many  other  admitted  signatures  of  Z.  R.  Lewis,  which  appear 
to  have  been  put  in  evidence  without  objection.  The  advantage 
he  derived  from  an  inspection  of  those  signatures,  is  denied  to 
us.  We  feel  bound  to  affirm  the  decree  of  the  chancellor  on 
this,  the  main  disputed  question  of  fact,  and  would  feel  inclined 
to  find  as  he  did,  if  the  question  stood  unaffected  by  his  finding. 

In  the  final  decree  in  this  cause,  the  chancellor,  at'ter  ascertain- 
ing that  the  contract  sued  on  was  the  contract  of  Z.  R.  Lewis, 
went  farther,  and  announced  that  the  proof  and  proceedings 
failed  to  show  that  such  agreement  should  be  specifically  en- 
forced. 

It  is  not  every  contract  parties  enter  into,  that  chancery  will 
specifically  enforce.  Nor  does  it  necessarily  follow  that,  be- 
cause the  Chancery  Court  refuses  to  set  aside  an  executory  con- 
tract at  the  suit  of  one  of  the  parties,  it  will  compel  its  specific 
execution  at  the  suit  of  the  other.  There  is  a  wide  margin  of 
discretion,  which  separates  the  principles  of  relief  in  the  two 
cases.  In  fact,  it  is  always  within  the  enlightened  discretion  of 
the  chancellor,  whether  he  will  decree  specific  performance  in 
any  case ;  not  an  arbitrary  or  capricious  discretion,  dependent 
on  the  whims  or  caprice  of  the  cliancellor,  but  a  disci  etion  re- 
duced to  rules,  and  clearly  defined.  To  call  the  powers  of  the 
Chancery  Court  into  exercise  in  such  a  case,  it  is  not  always 
enough  that  the  contract  is  legally  binding.  It  must  be  fair, 
just,  and  reasonable  in  all  its  parts.  This  is  what  is  meant  by 
the  phrase,  'judicial  discretion,'  in  such  cases.  "  A  valuable 
consideration,  particularity,  certainty,  mutuality,  and  a  neces- 
sity for  performance,  are  requisites  ui)on  which  the  equity  of  a 
case  arises." — Whar.  on  Spec.  Perf .  j?  6  ;  5  Wait's  Ac.  k  Def . 
764-5;  Sto.  Eq.  Jur.  §§  741-2;  Gould  v,  Womaek,  2  Ala.  83; 
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Casey  v,  Hobfies,  10  Ala.  776 ;  Goodlett  v,  Ilansell,  66  Ala.  151. 
So,  the  plea  of  former  recovery — res  judicata — if  fully  made 
good,  is  not  conclusive  of  Moon's  right  to  specific  performance. 

As  we  have  said,  the  testimony  in  this  cause  is  very  volumi- 
nous, and  much  of  it  is  illegal.  It  leaves  the  parties  most 
directly  interested  in  the  issue  subject  to  criticism,  if  not  to  an- 
imadversion. Crowder  and  Newman  purchased  from  Lewis, 
when  they  knew  Moon  asserted  a  right  to  half  the  interest  they 
were  buying,  and  when  they  knew  a  suit  was  pending  to  test 
the  validity  of  that  claim.  This  savors  of  maintenance.  They 
purchased  at  a  very  low  iigure;  and  Mr.  Crowder  has  employed 
methods,  at  least  questionable,  in  getting  up  testimony  in  the 
cause.  Z.  R.  Lewis  is  three  times  examined.  He  casts  some 
distrust  over  his  testimony,  by  showing  that  his  answers  were 
written  out  anterior  to  his  appearance  before  tlie  commissioner, 
and  that,  in  giving  his  answers,  he  read  from  his  manuscript. 
Some  of  his  answers  in  the  second  deposition  indicate  that  his  mind 
was  not  in  proper  poise  when  they  were  given.  Moon  testifies, 
that  he  proposed  to  Crowder,  as  the  agent  of  Z.  R.  Lewis,  to 
pay  three  thousand  dollars  for  the  latter's  interest  in  the  proj>- 
erty.  This  was  before  Crowder  purchased  the  same  interest  for 
the  lesser  sura  of  twenty-five  hundred  dollars.  Crowder  does 
not  deny  that  Moon  made  such  oifer,  but  testifies  to  a  confident 
recollection  that  he  informed  Lewis  of  this  offer  before  the  lat- 
ter sold  to  him  and  Newman.  Yet  he  fails  to  prove  this  fact 
by  Lewis,  although  he  had  his  deposition  taken  three  times. 
But  this  case  is  not  to  be  determined  on  the  weakness  of 
Crowder's  claim. 

Moon's  testimony  stands  almost  unsupported,  in  the  matter  of 
the  value  of  his  services,  which  he  testifies  constituted  the  con- 
sideration of  the  contract  of  December  10th,  1868.  G.  C.  Gil- 
mer gives  him  the  best  support  as  to  value,  but  G.  C.  Gilmer 
was  not  an  attorney  at  law.  The  alleged  consideration  was,  that 
through  Moon's  exertions  and  influence,  D.  P.  I^ewis  was  induced 
to  execute  a  codicil  to  Ir's  will,  by  which  he  released  the  brothers 
John  O.  and  Z.  R.  Lewis  from  the  payment  of  all  interest  on  a 
bond  they  had  given  for  a  half  interest  in  the  lands  in  contro- 
versy, and  a  large  amount  of  personal  property.  As  we  under- 
stand the  testimony,  D.  P.  Lewis,  and  his  attorney  in  fact,  G. 
C.  Gilmer,  at  that  time  claimed  of  J.  O.  and  Z.  R.  Cewis  twenty 
thousand  dollars  of  interest,  and  only  twenty  thousand,  although 
much  more  was  due.  The  codicil,  drawn  by  the  attorney  of 
Mr.  Gilmer,  was  executed,  and  the  Lewis  brothers  released. 
Mr.  Moon's  description  of  the  services  he  rendered  is  in  sub- 
stance as  follows :  G.  C.  Gilmer  was  largely  a  beneficiary  un- 
der the  w^ill  and  a  deed  which  had  been  executed  by  D.  P. 
Lewis.     Lewis  was  an  old  and  infirm  man,  had  never  been 
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married,  and  had  great  confidence  in  Gilmer,  with  whom  he 
lived.  Moon  caused  the  report  to  be  started  and  circulated,  that 
the  will  and  deed  of  D.  P.  I^ewis,  which  so  benefited  G.  C. 
Gilmer,  would  or  could  be  assailed  and  set  aside,  for  want  of 
capacity  in  D.  P.  Lewis  to  make  them ;  that  the  threat  to  as- 
sail the  deed  was  brought  to  the  knowledge  of  (iilmer  and  his 
counsel ;  that  Moon  and  Gilmer's  counsel  had  an  interview  and 
an  understanding,  which  resulted  in  the  execution  of  the  codicil. 
Moon  was  present,  with  the  Lewis  brothers,  and  as  their  counsel, 
when  the  codicil  was  executed.  D.  P.  Lewis  died  soon  after- 
wards ;  his  will  and  codicil  were  probated  and  established,  and 
the  Lewis  brothers  released  from  the  payment  of  all  interest  on 
the  bond.  They  were  not  liable  for  the  principal  of  the  bond, 
under  its  express  terms,  and  under  the  will  of  Nich.  Lewis, 
through  which  they  all  claimed  title.  This  is,  substantially, 
Mr.  Moon's  statement  of  the  services  he  rendered,  which  he 
says  constituted  the  consideration  for  the  contract  of  December 
loth,  1868.  True,  he  places  the  sum,  from  which  he  alleges  he 
procured  their  release,  at  a  higher  figure,  and  says  that,  com- 
puting his  comj^ensation  at  10  per  cent,  of  the  sum  he  saved 
them,  it  should  have  been  larger.  He  also  mentions  other  ser- 
vices performed  for  them — counsel  in  other  matters — but  fixes 
no  price  upon  them.  These  services  he  says  he  agreed  to  sur- 
render, in  the  settlement  of  December  10th,  1868,  and  accepted 
the  contract  of  that  date,  in  full  discharge  of  all  claim  against 
the  two  brothers.  As  part  reason  for  taking  this  course,  he 
testifies  that  J.  O.  Lewis  was  then  hopelessly  insolvent,  and 
alx)ut  to  go  into  bankruptcy ;  and  that  the  financial  condition  of 
Z.  R.  Le\vi8  was  precarious.  He  '"  took  counsel  of  his  fears," 
and  accepted  the  payment  secured  by  the  contract  of  December 
10th,  1868,  in  full  satisfaction. 

It  is  difficult  to  estimate  the  value  of  the  services  herein 
alx^ve  set  forth.  Aside  from  the  questionable  methods  by  which 
he  says  he  obtained  their  discliarge  from  liability,  we  are  at  a 
loss  to  assign  to  the  services  their  proper  standing  in  judicial 
lore.  Skilled  knowledge  comnumds  higher  wages,  by  reason  of 
the  long,  weary  days  and  nights — the  luginfi  annorma  Ivcti- 
hratloties — consumed  in  its  acquisition.  Subjected  to  this  test, 
we  are  still  without  a  standard  for  its  valuation.  Such  services 
can  not  certainly  be  assigned  a  place  in  the  higher  fields  of  at- 
torneyship, and  we  doubt  if  they  should  be  measured  by  a  scale 
of  per-centage.  Aside  from  all  this,  the  testimony  on  the  ques- 
tion of  consideration  is  neither  harmonious  nor  satisfactory.  Z. 
R.  Lewis  testifies  that,  if  he  signed  the  contract,  he  did  it  with- 
out reading  it,  and  upon  a  false  statement  by  Moon  of  its  con- 
tents. Both  he  and  John  O.  Lewis  testify  that,  when  they  were 
returning  home  after  the  execution  of  the  codicil,  Moon  in- 


Digitized  by  VjOOQ  iC 


92  SUPEEME   COURT  [Dec.  Term, 

t Hayes  v.  Woods.] 

formed  them  that  his  charge  was  one  thousand  dollars.  Z.  R. 
Lewis  testifies  he  paid  this  sum,  in  1S69.  Moon  testifies  the 
thousand  dollars  was  paid  for  his  services  afterwards  rendered 
in  resisting  the  contest  of  D.  P.  Lewis'  will. 

Another  circumstance  weighs  upon  our  deliberations.  Mr. 
Moon  was  adviser  and  chief  director,  though  not  the  penman, 
in  preparing  J.  O.  Lewis'  petition  and  schedules,  when  the  lat- 
ter made  his  surrender  in  bankruptcy.  This  was  very  soon  af- 
ter the  contract  of  December  10th,  1868,  was  executed.  Xo 
mention  was  made  in  the  schedules  of  the  agreement  of  sale  to 
Moon,  but  the  bankrupt's  right  was  put  down  as  a  half  interest, 
subject  to  liens. 

The  testimony  does  not  make  it  clear  there  was  an  adequate 
consideration  for  the  contract,  and  fails  to  show  it  was  fair  and 
just  in  all  its  parts. 

The  decree  of  the  chancellor  is  aflirmed. 


Hayes  v.  Woods, 

Actio?}  07i  Cojmnon  Money  Ccmnt^. 

1.  BUI  of  particKlnra;  how  made  part  of  record. — **  A  list  of  the  it-eins 
composing  the  aceonnt  sued  on  ^'  (Code,  §  2984),  like  a  bill  of  particulars 
at  common  law,  is  not  a  part  c)f  tlie  record,  unless  made  so  by  bill  of  ex- 
ceptions; and  when  not  so  presented,  it  can  not  be  considered  by  this 
court  for  any  purpose. 

2.  Action  for  money  had  and  rfceived,  btj  mortgagor  against  mort- 
gagee; liett  when. — AV'hen  mortgaged  proi>erty  has  been  sold  under  a 
power  in  the  mortgage,  and  the  proiveds  of  sale  have  been  paid  to  the 
mortgagee,  an  acti<in  of  assumpsit  lies  against  him,  in  favor  of  the  mort- 
gagor, to  recover  the  surplus  remaining  in  his  hands  after  paying  the 
mortgage  debt  and  the  reasonaV)le  costs. 

3.  Same;  proof  of  partial  pagmentu;  uttatufe  of  limitations  as  defense. 
In  such  action,  a  material  issue  is  as  to  the  corrt^ct  balance  due  on  the 
mortgage  debt,  and  the  amount  of  credits  to  which  the  mortgagor  is  en- 
titled ;  and  proof  of  items  for  goods  or  chattels  delivered  as  partial  pay- 
ments can  not  be  rejected,  because  an  action  to  recover  their  value  would 
be  barred  by  the  statute  of  limitations,  when  the  statute  is  not  pleaded. 

4.  Same;  partial  paipnentn  to  mortgagee  after  assignment. — Partial  pay- 
ments made  to  the  mortgagee,  after  an  assignment  of  the  mortgage,  are 
nevertheless  vahd  credit**,  if  he  was  in  fact  authorized  to  receive  them 
as  agent  of  the  assignee. 

5.  Same;  pn.rehoiie  bf  nun'tgagor  at  sale  under  power;  rolnntanj  p€ty- 
ment. — If  the  mortgagor  himself,  acting  through  a  third  person,  become 
the  purchaser  at  the  sale  under  the  mortgage,  the  i>avment  of  the  price 
bid  can  not  be  considered  a  payment  voluntarily  made,  sin(!e  the  title  to 
the  land  would  not  be  divested  by  full  payment  of  the  debt  before  the 
sale,  and  the  sale  could  only  b(»  avoided  inVquity  ;  but,  where  the  mort- 
gage is  of  i)ersonal  property,  a  ditferent  rule  might  prevail. 

Vol.  lxxii. 


Digitized  by  VjOOQ iC 


1882.]  OF  ALABAMA.  93 

[Hayes  v.  Woods.] 

6.  tSam4!;  whether  action  lies  against  mortgagee  or  assignee. — The  action 
lies  against  the  mortgagee,  although  he  has  paid  the  iiioney  over  to  the 
assignee,  when  it  appears  that  he  joined  with  the  assignee  in  making  the 
sale,  collected  the  monev  as  agent  for  him,  the  assignee  being  a  non- 
resident, and  knew  that  the  mortgagor  claimed  that  the  debt  was  paid. 

7.  General  objection  to  evidence  partly  admissible. — A  general  objection 
to  evidence,  as  **  incompetent  and  irrelevant,''  may  be  overruled,  if  any 
part  of  the  e^^dence  is  admissible,  although  a  part. is  objectionable  as 
secondary  evidence. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  James  Woods,  against  Charles  B. 
Hayes,  and  was  commenced  on  the  15th  July,  1881.  The 
complaint  contained  only  the  common  money  counts,  claiming 
$800,  alleged  to  be  due  from  defendant  to  plaintiff,  Ist,  for 
money  had  and  received  October  1st,  1880;  2d,  "by  account 
stated  on  the  Ist  October,  1880,  for  goods,  wares  and  mer- 
chandise sold  and  delivered;"  and,  3d,  "by  account  for  money 
paid."  The  defendant  pleaded,  Ist,  "  that  he  is  not  indebted 
to  plaintiff  as  charged  in  his  complaint ; "  2d,  payment.  Issue 
was  joined  on  both  of  these  pleas.  At  the  November  term, 
1881,  as  the  judgment-entry  recites,  "  came  the  parties  by  at- 
tonieys,  and  defendant  excepts  to  the  bill  of  particulars  fur- 
nished by  plaintiff;  which  exceptions  are  overniled  by  the 
court,  and  defendant  excepted."  Indorsed  on  the  transcript, 
after  the  clerk's  final  certificate,  is  a  memorandum  entitled 
''Bin  of  particulars,"  with  defendant's  objections  (or  excep- 
tions) to  its  sufficiency ;  but  there  is  no  reference  to  it  as  a  part 
of  the  record,  nor  is  it  made  a  part  of  the  bill  of  exceptions 
resented  on  the  trial  at  the  next  term.  On  the  trial,  tne  de- 
fendant reserved  several  exceptions  to  the  rulings  of  the  cou;rt 
in  admitting  evidence  offered  by  the  plaintiff ;  some,  on  the 
ground  that  the  particular  items  were  not  included  in  the  bill 
of  particulars  furnished  to  him,  and  others  on  various  grounds 
specially  assigned,  which  appear  in  the  opinion  of  the  court. 
All  the  rulings  to  whicli  exceptions  were  reserved  on  the  trial 
are  now  assigned  as  error. 


W.  R.  Fra^'cis,  and  Waits  ik  Sons,  for  appellant. 

McClellan  &  McClkllax,  contra, 

SOMERYILLE,  J. — When  an  account  is  the  foundation  of 
a  suit,  the  statute  provides  that,  at  any  time  previous  to  the 
trial,  the  defendant  is  entitled,  on  notice,  to  "  a  list  of  the  items 
composing  it." — Code,  1876,  §  2984.  This  is,  in  effect  and 
substance,  the  same  as  the  common-law  bill  of  particulars. 
'R^nTmm!%  AdnCra  v.  AUison^  36  Ala.  525.     That,  however, 
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was  never  regarded  properly  as  a  part  of  the  record,  and  our 
practice  is  to  make  it  so  l)y  incorporating  it  in  the  bill  of  ex- 
ceptions.—! Phil.  Ev.  (C.  H.  &  K  notes),  4th  Ed.  799 ;  Com. 
V,  Davi^,  11  Pick.  432;  Pf^ior  v,  Johnson,  32  Ala.  27.  This 
view  precludes  us  from  considering  the  memorandum  copied 
in  the  record,  and  purporting  to  be  a  bill  of  particulars.  It 
should  have  been  embraced  in  the  bill  of  exceptions,  as  a  part 
of  the  proceedings  in  the  cause. 

The  present  suit  is  in  assumjysit,  embracing  several  counts, 
including  money  had  and  received,  goods  sold,  and  money  paid 
at  request.  The  exceptions  reserved  are  all  taken  to  the  rulings 
of  the  court  below  on  the  evidence.  The  cofrectness  of  these 
are  readily  determined  by  a  few  plain  principles  of  law  of  easy 
application. 

The  plaintiff  in  the  lower  court  mortgaged  his  lands  to  the 
defendant,  to  secure  a  debt  payable  to  defendant,  for  something 
over  two  hundred  dollars.  Very  soon  afterwards,  the  note  and 
mortgage  was  assigned  by  the  payee  to  one  Black,  for  value 
received.  Defendant,  acting  for  the  assignee,  sold  the  land, 
for  the  sum  of  one  hundred  and  lifty  dollars,  to  one  Phillips, 
who  seems  to  have  purchased  at  the  request  of  plaintiff.  Tne 
purchaser  paid  the  mortgagee,  Hayes,  the  sum  of  one  hundred 
and  twenty-six  dollars  and  seventy-five  cents,  the  amount 
claimed  to  be  due  on  the  mortgage  debt,  and  he  paid  the  bal- 
ance to  the  plaintiff,  Woods.  Tlie  plaintiff  claims  that  the 
mortgage  debt  was  paid,  and  sues  for  the  money.  The  items 
claimed  as  credits  embrace  chattels  delivered,  and  money 
alleged  to  have  been  paid  before  and  after  the  assignment  of 
the  mortgage  debt. 

There  can  be  no  doubt  of  the  proposition,  that  when  a  mort- 
gagee, in  the  exercise  of  a  power  of  sale,  sells  either  land  or 
personal  property  conveyed  by  the  mortgage,  and  has  any  sur- 
plus money  remaining  in  his  hands  after  paying  the  debt  and 
reasonable  costs,  an  action  of  assumpsit  will  lie  gainst  him,  at 
the  instance  of  the  mortgagor,  to  recover  it.  As  it  is  some- 
times stated,  **  the  mortgagee  becomes  a  trustee  for  the  mort- 
gagor, as  to  the  surplus  received. — 2  Jones  Mort.  §§  1924-25, 
1940;  Jones  Chat.  Mort.  §  817;  BUcker  v,  Graham,  2  Edw. 
(N.  Y.)  647;  1  Brick.  Dig.  140,  §§  72  etseq.  A  most  material 
issue,  in  all  such  cases,  is  the  true  and  correct  amount  of  the 
mortgage  debt ;  and  therefore,  necessarily,  the  sum  of  the  cred- 
its to  which  the  debtor  is  justly  entitled  as  payments  upon  it. 

All  the  items  of  credit  excepted  to  as  evidence,  either  fall 

Sroperly  under  the  count  for  goods  sold  by  the  plaintiff  to  the 
ef endant,  or  money  had  and  received,  or  paid  by  request ;  or 
.  else  there  was  evidence  tending  to  show  that  they  were  to  be 
considered  pa^^ments  on  the  mortgage  debt.    The  fact  that  the 
Vol.  lxzu. 
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item  for  cord-wood,  and  perhaps  some  others,  were  barred  by 
the  statute  of  limitations,  can  be  of  no  benefit  to  the  defendant, 
inasmuch  as  the  statute  was  not  pleaded,  as  is  required  to  be 
done,  in  such  cases,  in  courts  of  law. — Hvss  v.  Central  H,  H., 
cfec,  66  Ala.  472;  Ang.  Lim.  285. 

It  is  immaterial  that  some  of  the  alleged  payments  on  the 
mortgage  debt  were  made  after  the  assignment  of  it  to  Black. 
If  made  at  any  time,  to  one  authorized  to  receive  the  money, 
they  would,  pro  tanto^  discharge  the  debt,  and  to  this  extent 
increase  the  surplus  in  the  hands  of  the  mortgagee,  to  which 
the  plaintiff  would  become  entitled  after  foreclosure  under  the 
power. 

It  is  contended,  that  the  money  was  paid  by  the  plaintiff  to 
the  defendant  voluntarily^  because  he  authorized  Phillips  to 
bid  for  him  at  the  mortgage  sale.  This  would  be  a  correct  po- 
sition, if  the  sale  had  been  absolutely  void,  and  not  merely 
voidable,  as  the  evidence  shows  it  to  be. — Beene^s  AdrnW  v. 
Collenherffer,  38  Ala.  647.  But,  even  if  the  mortgage  debt  was 
entirely  paid,  such  payment  would  not,  in  the  case  of  Z^tjc?,  op- 
erate to  re-invest  the  title  in  the  mortgagor,  so  as  to  defeat  an 
action  of  ejectment  at  law.  The  legal  title  being  still  in  the 
mortgagee,  he  could  sue  for  the  possession,  and  recover,  although 
a  different  rule  applies  in  cases  of  suit  for  personal  property. 
Slaughter  v.  S^oi/t,  67  Ala.  494 ;  Btiims  v.  CamphelU  at  the 
present  term.  The  foreclosure,  therefore,  was  only  voidable  in 
a  court  of  equity,  unless  its  preventive  power  by  injunctive  re- 
lief had  first  been  invoked.  The  payment,  in  this  view  of  the 
matter,  can  not  be  regarded  as  voluntary.  It  may  rather  be 
presumed  to  have  been  made  by  the  mortgagor  to  save  his  prop- 
erty from  sacrifice ;  or,  as  this  court  has  said  in  another  case, 
when  discussing  the  subject  of  voluntary  payments,  "  because 
there  was  an  apparent  subsisting  means  of  enforcing  the  de- 
mand, without  a  resort  to  judicial  proceedings,  and  loitkout  giv- 
ing the  party  [plaintif]  a  day  iii  courts — Toiiyti  Couno^il  v, 
jBumeU,  34  Ala.  400,' 407,  per  Walker,  J. 

There  is  no  force  in  the  argument,  that  defendant  can  not  be 
made  liable,  because  he  was  acting  as  the  agent  of  the  assignee 
of  the  mortgage,  and  had  paid  the  proceeds  of  sale  over  to  him. 
The  sale  was  tne  joint  act  of  himself  and  Black,  both  uniting 
to  execute  the  power,  as  shown  in  the  advertisement  of  sale. 
He  also  acted  as  Black's  agent,  the  latter  being  a  non-resident, 
and  collected  the  money.  He,  furthermore,  had  notice  of  the 
fact,  that  the  plaintiff  denied  his  liability  for  the  mortgage  debt, 
on  the  ground  that  it  had  been  paid.  He  should  have  held  the 
fund  in  dispute  until  the  rights  of  the  contesting  parties  were 
determined. — 2  Jones  Mort.  §  1940 ;  Yarhorough  v.  Wide,  5  Ala. 
292;  2  Greenl.  Ev.  §  125. 
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The  objection  was  properly  overruled,  which  was  taken  to 
the  plaintiff's  statement,  made  when  under  examination  as  a 
witness,  that  "  the  mortgage  was  foreclosed,  and  the  land  sold 
on  the  15th  of  November,  1880,  and  the  balance  due  thereon 
(one  hundred  and  twenty-six  dollars)  paid  over  to  John  W. 
felack."  This  e\4dence  was  not  admissible,  perhaps,  for  the 
purpose  of  proving  the  sale,  which  was  afterwards  proved  by 

Eroduction  of  the  deed  and  mortgage ;  and  if  the  obiection  haa 
een  placed  upon  the  ground,  that  the  first  clause  oi  the  state- 
ment was  mere  secojidury  evidence,  it  might  have  prevailed,  as 
being  correctly  taken.  But  this  point  was  waived  by  the  broad 
objection  urged  against  the  whole  of  it,  as  being  "  incompetent 
and  irrelevant." — David  v,  David^s  Adni^r^  66  Ala.  140;  Kil- 
patrick  v,  Pickens  County^  lb.  422. 

We  discover  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


I  72      96 
|_97 » 

li^/"  Callan  r.  McDauieL 

Statutory  Real  Action  iii  nature  of  Kjectraent, 

1.  IJhclaimer,  or  stdtcmcnt  Uniiting  plea  of  not  guilty. — In  ejectment^ 
or  the  statutory  action  in  the  nature  ot  ejectment,  when  the  defendant 
disclaims  as  to  a  a  portion  of  the  premises  sued  for,  he  is  required  to 
"state  distinctly  upon  the  record  the  extent  of  his  possession"  (Code, 
§  2963) ;  which  statement  must  designate  with  reasonable  certainty  the 
part  as  to  which  he  disclaims,  or  the  part  as  to  whicli  he  defends,  and, 
if  wanting  in  that  recniisite  certainty,  may  be  stricken  from  the  record  on 
motion,  leaving  the  plea  of  not  guilty  to  operate  as  an  admiKsion  of  posses- 
ion of  the  entire  premises ;  but  it  is  not  subject  to  demurrer,  on  account 
of  such  uncertainty  or  indofiniteness. 

2.  Error  without  injury  in  admission  oferidence. — Error  in  the  exclusion 
of  a  deed  as  evidence,  when  offered  in  connection  with  the  certificate  of 
acknowledgment  only,  is  cured  by  the  subsequent  admission  of  the  deed 
on  proof  of  execution  by  the  attesting  witnesses. 

3.  Objection  to  (jucHtion  or  cms  urr. — The  allowance  of  an-improper  ques- 
tion to  a  witness,  against  objection,  is  not  an  error  which  will  work  a  re- 
versal, when  the  record  does  not  show  that  illegal  evidence  was  thereby 
elicited  and  admitted. 

4.  Bill  in  i'iinity;  whni  aihnissihle  as  evidence  in  another  suit. — ^A  bill 
in  et^uity,  not  sworn  to,  is  regardeil  as  the  mere  suggestion  of  counsel, 
and  IS  not  admissible  as  evidence  against  the  complainant  in  another 
suit ;  but,  when  duly  sworn  to  by  hmi,  it  is  an  admission  of  the  facts 
therein  stated,  and  admissible  as  evidence  against  him  in  another  suit. 

5.  Lease  construed;  stipulation  for  continued  possession  of  lands  cleared 
a nrf  rt//f/m^'(/.— A  stipulation  in  a  written  lease  for  the  term  of  three 
years,  that  the  lessee  shall  have  the  right  to  occupy  for  three  years  such 
portions  of  the  lands  as  he  may  clear  and  reduce  to  cultivation  each  year 
of  the  term,  runs  with  the  land,  and  is  binding  on  a  purchaser,  or  as- 
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signee  of  the  reversion ;  and  when  sued  by  the  purchaser  or  assignee,  on 
the  expiration  of  his  original  term,  the  lessee  may  show  his  right  to  the 
tx)ntinued  occupation  of  the  portions  of  land  cleared  and  cultivated  un- 
der this  stipulation. 

6.  Injunction;  violation  of,  not  cognizable  at  law. — The  violation  of  an 
injunction  while  in  force  is  a  contempt  of  the  court  from  which  the  writ 
issued,  and  may  be  punished  by  that  court  while  the  proceedings  are  in 
fieri;  but  a  court  of  law  can  not  take  cognizance  of  it,  nor  allow  it  to  op- 
erate as  a  forfeiture  of  legal  rights  in  another  suit,  when  it  is  not  shown 
that  the  injunction  has  been  perpetuated  by  a  final  decree. 

7.  Impeaching  witness  by  proof  of  fonner  statements. — An  affidavit 
made  by  a  witness  in  another  suit  can  not  be  received  to  impeach  his  tes- 
timony as  given  orally,  unless  the  two  statements  are  contradictory  and 
irreconcilable  as  to  a  material  matter. 

8.  Answer  in  chancery;  whole  admissible,  when  part  has  been  read. 
When  parts  of  an  answer  to  a  bill  in  equity  have  been  read  in  another  suit 
as  evidence  against  the  respondent,  he  has  the  right  to  read  the  whole  of 
it  as  evidence. 

9.  Charges  requested  ianoring  material  factSj  or  requiring  explanation. 
Charges  requested,  which  ignore  or  obscure  material  evidence,  or  which 
rcMjuire  additional  instructions  to  prevent  them  from  misleading  the  jury, 
may  be  refused. 

10.  Charges  giveuy  having  tendency  to  mislead. — A  charge  given,  having 
a  tendency  to  mislead  the  jury,  is  not  an  error  which  will  work  a  reversal 
of  the  judgment,  since  the  appellant,  if  apprehending  injury  from  it, 
might  have  asked"  explanatory  mstructions. 

11 .  What  will  sustain  action . — A  charge  given,  instructing  the  jury  that, 
"  before  they  can  find  for  the  plaintiff,  they  must  be  convinced  from  the 
evidence  that  he  was  seized  and  possessed  of  the  lands  sued  for  before  the 
bringing  of  this  suit,  and  that  since  said  possession  accrued  defendant  dia- 
p088e8.sed  him," — though  susceptible  of  a  construction  which,  by  requir- 
m^'  actual  possession  on  the  part  of  the  plaintiff,  as  an  essential  element 
of  his  right  to  recover,  would  assert  an  erroneous  proi)osition,  is  yet  sus- 
ceptible also  of  another  construction,  which  would  assert  a  correct  prop- 
«>sition — that  is,  that  the  plaintiff  must  liave  had  a  seizin  in  law,  giving 
him  a  constructive  possession,  or  drawing  to  it  the  right  of  immediate 
IKjssession. 

Appeal  from  tlie  Circuit  Court  of  Cherokee. 

Tried  before  the  lion.  L.  F.  Box. 
.  This  action  was  brought  by  Andrevvr  J.  and  P.  A.  Callan, 
against  Fleming  McDaniel,  to  recover  the  possession  of  a  tract 
of  land,  with  damages  for  its  detention ;  and  was  commenced 
on  tlie  27th  January,  1881.  The  land  sued  for  was  thus  de- 
scribed in  the  complaint:  "A  part  of  the  east  half  of  the  north- 
east quarter,  and  the  west  half  of  the  north-west  quarter,  of 
section  twelve  (12),  township  nine  (9),  range  ten  (10);  and  the 
south-east  quarter  of  section  eleven  (11),"  same  township  and 
range,  "  and  all  that  part  of  the  north-east  quarter  of  section 
fourteen  (1-4),"  same  township  and  range,  "in  the  Coosa  land 
district,  lying  on  the  north-west  side  of  Chattooga  river,  and 
containing  in  all  326  acres,  more  or  less,  and  known  as  the 
William  Gray  place,  near  Gaylesville  in  said  county  of  Chero- 
kee, and  lying  west  of  the  large  branch  that  divides  a  certain 
tract  of  land  willed  by  said  Gray  to  Milly  Smith  and  Kachel 
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Moyher,  and  also  lying  north  of  Chattooga  river."  The  de- 
fendant filed  a  plea  in  these  words :  "  The  defendant  says  he  is 
not  guilty  of  tlie  matters  alleged  in  plaintiffs'  complaint,  except 
as  hereinafter  stated,  to-wat :  for  further  plea,  the  defendant 
says,  that  he  is  not  now,  nor  was  he  at  the  commencement  of 
this  suit,  in  the  possession  of  the  lands  described  in  said  com- 
plaint, except  about  twenty-seven  (27)  acres,  to-wit :  the  house 
and  lot  on  which  he  resides,  and  about  twenty-six  (26)  acres  of 
bottom  lands,  which  the  defendant  has  cleared  and  put  in  cul- 
tivation on  said  lands  since  the  1st  day  of  March,  1878,  under 
and  by  virtue  of  a  lease  in  writing  made  to  the  defendant  by 
plaintiffs'  lessor;  and  defendant  disclaims  the  possession  of  any 
part  of  said  lands  mentioned  in  said  complaint,  at  and  before 
the  commencement  of  this  suit,  except  that  part  of  said  lands 
stated  in  this  plea."  To  this  plea  the  plaintiff  demurred,  "1st, 
because  said  plea  of  disclaimer  is  indefinite,  and  is  not  specific 
and  sufficient  as  to  the  portion  of  land  as  to  which  he  does  not  dis- 
claim ;  and,  2d,  because  it  should  set  out  said  land  by  definite 
and  certain  description,  which  it  fails  to  do ;  and  because  it 
does  not  show  said  lease  was  unexpired,  or  set  out  said  lease 
sufliciently,  and  is  insuflicient  in  pleading  a  lease."  The 
court  overruled  the  demurrer,  and  required  tne  plaintiff  to  take 
issue  on  said  plea ;  and  the  cause  was  tried  on  issue  joined  on 
that  plea. 

Th^  plaintiffs  claimed  the  lands  under  a  deed  from  Milly 
Smith  to  them,  which  was  dated  the  10th  January,  1881,  at- 
tested by  two  witnesses,  and  purported  to  be  executed  in  Bar- 
tow county,  Georgia;  and  appended  to  it  was  a  certificate  of 
acknowledgment,  in  the  statutory  form,  purporting  to  have 
been  made  by  the  ordinary  of  said  county  of  Bartow,  on  the 
day  of  the  date  of  the  deed ;  and  also  a  certificate  of  the  judge 
of  probate  of  said  county  of  Cherokee,  as  to  the  filing  and  reg- 
istration of  said  deed  in  his  oflice  on  the  26tli  February,  188L 
On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiffs  of- 
fered this  deed  in  evidence,  "  with  the  indorsements  thereon." 
"The  defendant  objected  to  the  introduction  of  said  deed,  and 
the  court  sustained  the  objection,  and  refused  to  allow  said  deed 
to  go  to  the  jury ;  to  which  ruling  the  plaintiffs  excepted." 
The  plaintiff  then  proved  the  handwriting  of  the  attesting  wit- 
nesses to  said  deed,  and  their  residence  in  Georgia ;  and  on 
this  proof  the  deed  was  admitted  in  evidence,  and  was  read  to 
the  jury.  The  plaintiffs  then  introduced  a  witness  who  testi- 
fied to  the  rental  value  of  the  lands,  "  and  that  the  defendant 
was  in  possession  of  the  houses  and  lots  and  part  of  the  bottom 
lands.  Said  witness  was  asked,  on  cross-examination,  when  did 
the  defendant  clear  the  bottom  lands,  and  who  is  in  possession 
of  said  twenty-six  acres ;  to  which  question  plaintiffs  objected, 
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but  the  court  overruled  the  objection,  and  permitted  the  wit- 
ness to  answer;  and  plaintiffs  then  and  there  excepted." 

The  defendant  had  entered  into  possession  of  the  lands,  and 
still  held  and  claimed  the  right  to  hold  the  portions  for  which 
he  defended,  under  a  written  lease  dated  April  9th,  1878,  which 
was  in  these  words :  "  This  indenture,  or  contract,  entered  intp 
between  Milly  Smith,  of  Bartow  countj^  Georgia,  of  the  first 
part,  and  Fleming  McDaniel,  of  Cherokee  county,  Alabama,  of 
the  second  part :  Know  all  men  by  these  presents,  that  I,  Milly 
Smith,  of  the  first  part,  have  this  day  leased  to  the  said  F.  Mc- 
Daniel, of  the  second  part,  so  much  of  my  land  now  unimproved, 
and  lying  in  Cherokee  county,  Alabama,  near  Gaylesville,  and 
lying  on  the  Chattooga  river,  upon  the  following  conditions  : 
The  said  McDaniel  is  to  build,  at  his  own  expense,  a  comfortable 
house  or  houses,  such  as  he  may  need  for  his  own  use ;  and  he 
is  to  clear  twenty  acres,  more  or  less,  as  he  can,  this  year,  and 
to  have  the  use  of  the  same  for  the  term  of  three  years,  or  for 
three  crops ;  and  what  he  clears  during  the  second  and   third 
years,  he  is  to  have  and  use  upon  the  same  terms.     The  said 
McDaniel  is  to  inclose  the  lands  he  clears  with  a  good  and  law- 
ful fence ;  and  is  to  sell  all  the  wood  he  can  from  the  clearings, 
and  to  pay  me  one-half  the  proceeds  of  sale.     The  lease  [is]  to 
commence  running  from  the  1st  January,  1878;  and  at  the  ex- 
piration of  three  years,  the  said  McDaniel  is  to  give  possession 
of  the  first  year's  clearing,  if  he  does  not  choose  to  rent  upon 
such  terms  as  we  could  agree  upon ;  and  so,  of  the  clearings  of 
the  other  two  years.     In  case  I  should  sell  said  lands  before  the 
expiration  of  said  lease,  the  said  McDaniel  is  to  give  posses- 
sion, by  beinff  paid  a  reasonable  valuation  for  the  unexpired 
term  of  said  lease ;  provided,  also,  that  the  said  McDaniel  shall 
not  be  required  to  give  possession,  or  surrender  the  lease,  in 
the  spring  of  the  year,  after  having  made  arrangements  for  a 
crop  on  said  lands,  unless  said  lease  should  be  surrendered 
upon  terms  agreed  on  by  both  parties.     The  -said  McDaniel  is 
to  have  the  refusal  of  renting  the  old  lands."     (Signed,  "  F.  L. 
Brandon,  agent  for  MiUy  Smith  ^'^^  and  also  signed  by  said  Mc- 
Daniel, and  attested  by  two  witnesses.) 

The  defendant  offered  this  lease  in  evidence,  and  the  plain- 
tiffs objected  to  its  admission,  "  because  there  was  no  proof  of 
its  execution,  and  no  proof  that  said  Brandon  was  the  agent  of 
Milly  Smith,  and  was  authorized  to  execute  said  lease."  The 
court  sustained  the  objection,  and  excluded  the  lease.  "  The 
defendant  then  offered  in  evidence  a  bill  in  chancery,  filed 
against  him  by  said  plaintiffs,  with  the  exhibits  thereto ;  to  the 
introduction  of  which  the  plaintiffs  objected,  but  the  court  over- 
ruled the  objection,  and  allowed  said  bill  and  exhibits  to  be 
read  to  the  jury  as  evidence;  and  plaintiffs  then  and  there  duly 
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excepted."  This  bill  was  filed  on  the  5th  December,  1878,  and 
was  verified  by  the  oath  of  one  of  the  plaintiffs.  Its  object  and 
prayer  was  to  enjoin  and  restrain  the  defendant,  said  McDaniel,. 
from  cutting  timber,  or  otherwise  committing  waste  on  the 
lands  sued  for,  which  the  complainants  alleged  they  had  pur- 
chased from  said  Milly  Smith  on  th^  14th  November,  1878, 
taking  her  bond  conditioned  to  make  them  a  good  title  on  the 
payment  of  the  purchase-money,  which  bond  was  made  an  ex- 
hibit to  the  bill.  The  lease  to  McDaniel  was  also  made  an  ex- 
hibit to  the  bill,  and  its  execution  was  thus  alleged  in  the  bill : 
"Heretofore,  on  the  —  day  of  April,  1878,  one  Milly  Smith 
was  seized  and  possessed  in  fee  ot  certain  lands  situated  in  said 
county,  and  hereinafter  more  particularly  described ;  and  being 
so  seized,  by  a  certain  indenture,  or  contract,  bearing  date  the 
9th  April,  1878,  made  between  said  Milly  Smith  and  said  Flem- 
ing McDaniel,  did  demise,  let  or  lease  to  said  McDaniel  all  that 
portion  or  parcel  of  land  unimproved,  known  as  the  (Tray 
place,"  &c.  The  bill  alleged,  also,  that  the  complainants  "  have 
demanded  possession  of  said  property  so  described  as  aforesaid, 
and  although  they  have  tendered  to  said  lessee,  McDaniel,  a 
fair  valuation  for  said  improvements,  or  any  improvements,  and 
a  reasonable  valuation  for  the  unexpired  term  of  said  lease,  he 
refused  to  surrender  the  possession  to  your  orators,  and  still 
refuses;  and  said  McDaniel  is  insolvent,  and  unable  to  respond 
•  in  damages  for  any  injury,  trespass,  or  waste  committed  on  said 
lands." 

"  The  defendant  then  testified  as  a  witness  for  himself,  as 
follows:  'I  took  possession  of  said  lands  in  the  fall  (?)  of  1878, 
in  February.  I  cleared  six  acres  of  said  land  in  the  bottom  in 
1879,  in  the  summer.'  Plaintiffs  objected  to  said  last  answer 
as  evidence,  because  irrelevant  under  the  issue,  and  excepted  to 
the  overruling  of  their  objection.  The  defendant's  counsel 
then  asked  him,  *  Do  you  remember  the  day  you  put  Mr.  Cal- 
lan  in  possession  of  the  land  in  controversy  ?  if  so,  state  it.' 
Plaintiffs  objected  to  this  question,  because  it  was  illegal,  irrel- 
evant, and  leading,  and  because  it  embodied  a  presumption ; 
which  objection  being  overruled  by  the  court,  the  defendant 
answered,  that  he  put  said  Callan  in  possession,  or  surrendered 
possession  of  said  twenty  acres  of  bottom  land  to  him,  some 
time  last  year.  Defendant  then  stated,  on  cross-examination, 
that  he  took  possession  of  the  land  in  controversy  in  the  spring 
of  1878.  He  was  then  handed  a  writing,  and  was  asked  if  he 
signed  and  swore  to  said  writing ;  and  answered,  that  he  did.'^ 
(This  writing  is  not  set  out,  nor  does  the  bill  of  exceptions  show 
what  it  was.)  ''M.  M.  Russell  was  then  introduced  as  a  wit- 
ness, and  testified  that  defendant  cleared  about  six  acres  of  the 
lands  in  controversy  in  the  summer  of  1879.  Plaintiffs'  conn- 
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sel  handed  said  Russell  an  affidavit,  and  asked  him  if  he  signed 
and  swore  to  said  paper ;  and  he  answered,  that  he  did."  This 
affidavit,  which  was  afterwards  offered  in  evidence  by  the  plain- 
tiffs, was  sworn  to  and  subscribed  on  the  22d  October,  1879, 
and  seems  to  have  been  used  in  the  chancery  cause,  in  defense 
of  some  motion  or  proceeding  for  a  contempt  of  the  injunction, 
though  that  fact  is  not  stated.  In  it  said  Russell  stated  on  oath 
that,  "of  his  knowledge  and  belief,  said  McDonald  has  not  cut, 
felled  and  destroyed  any  timber  upon  said  land,  outside  of  his 
clearing,  either  on  or  about  the  4th  day  of  August,  1879,  or  at 
any  other  time,  in  contempt  of  the  order  of  this  honorably 
court;  nor  has  he  entered  upon  said  tract,  nor,  with  othere  em- 
ploved  by  him,  cut,  felled  or  destroyed  any  timber;  nor  does 
he  believe  that  said  McDaniel  has  ever  avowed  any  intention  to 
continue  to  clear  up  said  lands."  When  tliis  affidavit  was  of- 
fered in  evidence  by  the  plaintiffs,  the  defendant  objected  to 
its  admission,  and  the  court  sustained  the  objection  ;  to  which 
ruling  the  plaintiffs  duly  excepted.  The  record  does  not  state 
for  \vliat  purpose  the  affidavit  was  offered,  nor  on  what  ground 
it  was  objected  to  and  excluded. 

The  plaintiffs  offered  in  evidence,  in  rebuttal,  the  writ  of  in- 
junction issued  in  the  chancery  cause,  by  which  the  defendant 
was  restrained  "from  committing  or  permitting  any  further 
waste  or  destruction  of  timber,  and  from  cutting,  clearing  or 
felling  timber  on  said  lands;"  which  writ  was  issued  on  the ^fiut 
of  a  circuit  judge,  on  the  tiling  of  the  bill,  and  was  served  on 
the  defendant  on  the  13tli  December,  187i>.  The  court  ex- 
cluded the  writ  as  evidence,  on  motion  of  the  defendant,  and 
the  plaintiffs  excepted.  The  bill  of  exceptions  does  not  state 
the  purpose  for  which  this  evidence  was  offered,  nor  the  ground 
of  objection  to  it.  One  of  the  plaintiffs  being  examined  as  a 
witness,  he  was  asked  by  defendant,  on  cross-examination,  "Did 
not  defendant  clear  up,  in  the  summer  of  1879,  some  six  acres 
of  land  in  the  bottom  ?"  The  plaintiff  objected  to  this  ques- 
tion, "because  irrelevant,  and  because  the  defendant  could  not 
claim  a  benefit  from  acts  done  after  he  was  enjoined  from  doing 
them,  and  after  plaintiffs'  purchase  of  the  land."  The  court 
overruled  the  objection,  and  the  plaintiffs  reserved  an  excep- 
tion; and  the  witness  answered  the  question  in  the  affirmative. 
The  plaintiffs  offered  in  evidence  a  paragraph  contained  in  the 
defendant's  answer  to  the  bill  in  chancery,  in  which  he  stated 
that  he  had  cleared  up  and  put  in  cultivation,  in  the  spring  of 
the  year  1878,  "  a  large  body  of  said  lands,  known  as  '  river 
bottom  lands,'  to-wit,  about  twenty-eight  acres ;"  and  the  court 
allowed  the  defendant,  in  rebuttal,  to  introduce  his  entire  an- 
swer; to  which  ruling  admitting  it  the  plaintiffs  excepted. 

"  This  being  all  the  evidence,"  the  court  gave  the  following 
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charges  to  tlie  jury,  on  the  request  of  the  defendant:  (1.)  "If 
the  jury  believe,  from  the  evidence,  tliat  the  defendant  deliv- 
ered or  surrendered  said  lands,  or  that  plaintiffs  were  in  posses- 
sion  of  all  that  portion  of  the  lands  they  were  entitled  Lo  under 
their  purchase,  before  this  suit  was  brought,  then  plaintiffs  can 
not  recover."  (2.)  "  That  before  the  jury  can  find  for  the  plain- 
tiffs, they  must  be  convinced  from  the  evidence  that  plaintiffs 
were  seized  and  possessed  of  said  lands  before  the  commence- 
ment of  this  suit,  and  that  since  said  possession  accrued  defend- 
ant dispossessed  them."  (3.)  "That  if  plaintiffs  were,  at  the 
commencement  of  the  suit,  in  possession  of  all  except  tlie  lands 
on  which  defendant's  lease  had  not  expired,  then  they  can  not 
recover."  (4.)  "That  plaintiff's  were  bound  by  any  leasal  con- 
tract made  by  Milly  Smith,  their  vendor,  with  the  defendant." 

The  plaintiffs  duly  excepted  to  each  of  these  charges  as  given, 
and  then  recmested  the  following  charges,  which  were  in  writ- 
ing: (1.)  "If  the  defendant  relies  on  a  lease,  he  must  prove 
the  existence  (i)  of  that  lease,  its  terms  and  provisions ;  and  if  the 
lease  was  executed  by  an  agent,  he  must  show  the  agent's  au- 
thority to  execute  it."  (2.)  "  A  lease  of  Milly  Smith's  lands, 
made  by  F.  L.  Brandon,  would  not  bind  Milly  Smith,  unless 
she  had  empowered  Brandon  to  make  such  lease."  (3.)  *•  The 
defendant,  if  he  claims  under  a  lease,  must  prove  such  lease, 
and  its  execution  by  a  person  authorized  to  execute  it."  (4.) 
"  After  the  purchase  by  plaintiffs  from  Milly  Smith,  the  defend- 
ant had  no  authority  to  clear  additional  land,  and  hold  it  for 
three  years  thereafter,  under  the  lease  with  Milly  Smith."  (5.) 
"  When  Milly  Smith  sold  to  plaintiffs,  then  the  lease  to  McDan- 
iel ceased  to  operate  further  than  as  to  that  portion  of  the  land 
already  cleared."  The  court  refused  each  of  these  charges,  and 
the  plaintiffs  duly  excepted  to  their  refusal. 

All  the  rulings  of  the  court  to  which,  as  above  stated,  excep- 
tions were  reserved,  are  now  assigned  as  error. 

Waldkx  &  Son,  and  Wa-its  &  Sons,  for  appellant. 

McSpadden,  Garden  &  Burnett,  contra, 

BRICK ELL,  C.  J. — 1.  In  ejectment,  or  in  the  correspond- 
ing statutory  real  action,  the  plea  of  not  guilty  is  an  admission 
by  the  defendant  that  he  is  in  possession  of  the  premises  sued 
for,  unless  he  accompanies  it  with  a  statement  upon  the  record, 
limiting  the  extent  of  his  possession.  In  that  event,  it  becomes 
an  admission  of  possession  only  of  such  part  of  the  premises 
as  is  designated  in  the  statement. — Code  of  1870.  <J§  2692-3. 
The  statute  is  an  affirmation  of  the  24th  rule  of  practice  in  the 
Circuit  Courts,  in  reference  to  the  consent  rule  in  actions  of 
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ejectment,  which  was  borrowed  from  a  rule  of  the  King's 
Bench.— 2  Tidd's  Pr.  1226;  Bernstein  v.  Humes,  60  Ala. 
582.  It  is  not  pleading  which  is  contemplated,  but  simply  a 
statement  upon  the  record  of  the  extent  of  the  possession  of 
the  defendant,  that  it  may  be  known  for  what  part  of  the 
premises  lie  appears  and  defends.  The  statement  is  sufficient — 
answers  all  the  purposes  for  which  it  is  intended — when  with 
reasonable  certainty  it  designates  and  describes  a  part,  so  that 
it  is  distinguished  from  the  residue  of  the  premises.  If  it  be 
vague  and  uncertain,  a  motion  should  be  made  to  strike  it  from 
the  record,  leaving  the  plea  of  not  guilty  to  stand  an  admission 
of  the  possession  of  the  entire  premises.  It  is  not,  like  plead- 
ing, subject  to  demurrer.  The  statement  in  the  present  case, 
to  whicli  a  demurrer  was  interposed,  is  not  objectionable  for 
uncertainty  or  indefiniteness  of  description  of  the  part  of  the 
premises  of  which  possession  is  admitted.  There  could  l)e  no 
difficulty  in  separating  that  part  from  the  residue  of  the 
premises;  and  the  inference  is  just,  that  the  plaintiffs,  who  are 
presumed  to  know  tJie  entire  premises,  were  not  left  in  doubt 
as  to  the  part  for  which  the  defendant  appeared  to  litigate  with 
them  the  title,  or  the  right  of  possession. 

2.  It  is  unimportant  whether  the  Circuit  Court  erred  or 
not,  in  refusing  to  permit  the  deed  from  Milly  Smith  to  the 
plaintiffs  to  be  read  in  evidence,  without  other  proof  of  execu- 
tion than  the  certificate  of  acknowledgment.  The  execution 
was  afterwards  sufficiently  proved,  and  the  deed  read  in  evi- 
dence, rendering  its  rejection  in  the  first  instance  wholly  im- 
material. 

3.  There  are  several  objections  to  questions  propounded  to 
witnesses,  but  the  bill  of  exceptions  does  not  show  the  evidence 
which  was  elicited  by  them.  It  may  be  the  answers  consisted 
only  of  a  disavowal  of  all  knowledge  touching  the  matters  of 
which  inquiry  was  made,  or  were  wholly  immaterial,  or  the 
evidence  was  favorable  to  the  plaintiffs.  There  can  not  be  a 
reversal  of  a  judgment,  because  improper  questions  are  pro- 
pounded to  witnesses,  unless  it  is  shown  that  in  response  to 
them  improper  evidence  was  elicited  and  admitted. 

4.  The  bill  in  ecjuity  filed  by  the  plaintiffs  against  the  de- 
fendant, was  verified  by  affidavit.  It  is  true,  that  a  bill  in 
equity,  not  verified,  is  regarded  as  containing  rather  the  sug- 
gestions of  counsel,  than  the  deliberate  statements  of  the  com- 
plainant, and  is  not,  in  a  collateral  suit,  admissible  evidence 
apiinst  him  of  the  facts  stated  in  it. — 1  Brick.  Dig.  b29,  §  353. 
But,  when  it  is  verified,  because  of  the  solemnity  and  deliber- 
ateness  attached  to  an  oath  taken  in  the  course  of  judicial  pro- 
ceedings, a  different  rule  obtains.  The  bill  is  then  treated  as 
a  statement  of  facts  admitted  by  the  complainant,  and  becomes 
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evidence  against  him  in  collateral  suits. — Mcliea  ^^  his.  Bank 
of  Columms^  16  Ala.  755 ;  McLemore  v.  Nw^olls^  37  Ala, 
662.  The  bill  with  explicitness  avers  the  execution  of  the 
lease  by  Millv  Smith  to  tlie  defendant.  That  was  a  material 
fact,  upon  which  the  equity  of  the  bill  depended.  The  aver- 
ment was,  as  against  the  plaintiffs,  sufficient  evidence  of  the 
lease,  and  of  the  authority  of  Brandon,  as  agent,  to  execute  it. 

5.  The  term  of  the  lease  was  three  years,  reserving  to  the 
lessee  the  right  to  occupy  for  three  yeai's  such  parts  of  the 
premises  as  he  reduced  to  cultivation  each  year  of  the  term. 
The  reservation,  like  a  covenant  for  quiet  enjoyment,  or  a  cove- 
nant to  cultivate  the  land  in  a  particular  maimer,  or  a  covenant 
for  a  renewal  of  the  lease,  runs  with  tlie  land,  and  is  binding 
upon  the  assignee  of  the  reversion. — Taylor's  Land,  it  Ten. 
^  262.  It  was,  of  consequence,  proper  to  i)ermit  the  defendant 
to  prove  that,  in  1879,  he  had  cleared  six  acres  of  the  lands. 
Of  it  he  was  entitled  to  possession  for  three  years,  or  a  period 
extending  beyond  the  commencement  of  the  present  suit.  Xor 
can  we  perceive  any  objection  to  evidence  that,  before  the  com- 
mencement of  the  suit,  the  defendant  liad  surrendered  to  the 
plaintiffs  the  possession  of  parts  of  the  ])remises. 

6.  The  writ  of  injunction  was  offered,  for  the  purpose  of 
showing  that  the  lands  of  which  defendant  claimed  to  hold 
possession  were  cleared  after  the  issue  and  service  of  the  writ, 
and  in  violation  of  its  mandate.  If  this  be  true,  the  violaticm 
of  the  injunction  was  a  contempt  of  the  Court  of  Chancery, 
and  could  in  that  court,  while  the  proceedings  were  in  jieri^ 
have  been  punished.  But,  if  the  plaintiffs  submitted  to  the 
violation,  suffering  the  suit  in  ecjuity  to  continue  in  ])rogress, 
and  ripen  into  a  final  decree,  other  courts  can  not  incpiire  into 
it  colhiterally,  and  visit  it  with  a  forfeiture  of  rights  the  court 
of  e<|uity  may  not  have  been  willing  to  impose.  In  that  court, 
there  are  many  equitable  considerations  involved  in  an  api)lica- 
tion  to  punish  a  party  for  a  violation  of  an  injunction  while 
the  cause  is  in  Ji*'ri,  The  motives  of  the  party  obtaining  the 
injunction,  the  good  or  bad  faith,  and  the  conduct  of  the  "party 
cliar^ed  with  its  violation,  are  all  considered.  If  other  courts 
should  intervene,  and  determine  collaterally  that  there  has  been 
the  violation  of  an  injunction,  the  consecpiences  which  are  to 
result  could  not  be  adjusted  as  a  court  of  ecpiity  would  adjust 
them ;  and  if  the  parties  aggrieved  do  not  apply  to  that  court, 
they  can  not  ask  other  courts  to  assume  its  jurisdiction.  If  the 
suit  in  equity  has  parsed  into  a  final  decree,  and  the  injunc- 
tion been  perpetuated,  the  court  adjudging  the  defendant  was 
without  right  to  clear  tlie  lands  in  controversy,  the  decree 
would  be  admissible  evidence,  and  conclusive.  That  is  not,  how- 
ever, the  question  now  presented. 
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7.  There  was  no  conflict  between  the  evidence  of  Russell 
on  the  trial  in  the  court  below,  and  the  statements  in  the  former 
affidavit  introduced  to  impeach  him.  The  two  are  reconcilable, 
if  they  are  not  corroborating.  Impeaching  statements,  or  state- 
ments supposed  to  be  impeaching  of  a  witness,  are  inadmissible, 
unless  they  are  contradictory  of  a  material  statement  made  by 
him  on  the  trial.  When  the  two  statements  are  reconcilable, 
the  one  can  not  be  received  to  contradict  the  other. — 1  Whart. 
Ev.  §  558. 

8.  The  plaintiffs  having  read  in  evidence  a  part  of  the 
answer  of  the  defendant  to  the  bill  in  equity,  it  was  the  right 
of  the  defendant  to  read  the  whole. — Lmcrence  v.  Ocean  Ins. 
Co,,  11  Johns.  269. 

9.  The  several  instructions  requested  by  the  plaintiffs 
touching  the  execution  of  the  lease,  it  may  be  conceded,  assert 
correct  Te^al  propositions.  But  it  is  obvious,  if  they  had  been 
given,  without  the  aid  of  additional  or  explanatory  instructions, 
the  attention  of  the  jury  would  have  been  withdrawn  from 
the  evidence  of  Brandon's  autiiority  to  execute  the  lease.  In- 
structions requested,  ignoring  or  obscuring  material  evidence, 
or  which  would  devolve  upon  the  court  the  duty  of  giving  ad- 
ditional instructions  to  prevent  them  from  misleading,  may  be 
refused.  The  remaining  instructions  re(iuested  were  properly 
refused.  The  sale  to  the  plaintiffs  did  not,  of  itself,  terminate 
the  lease,  nor  did  it  terminate  the  right  of  the  lessee  to  con- 
tinue the  clearing  of  the  lands.  The  purchasers  could  have 
terminated  the  lease,  and  all  rights  of  the  lessee  under  it,  by 
paying  him  a  reasmiahle  valuation  for  the  unexpired  jterm. 
Tliat  is  the  only  event  upon  which  the  lease  stipulated  the  les- 
see would  surrender  possession,  if  the  lessor  made  sale  of  the 
lands  during  the  term.  Until  the  happening  of  that  event, 
the  lease  continued  in  full  force,  and  its  covenants  were  binding 
upon  the  assignees  of  the  reversion. 

10.  There  can  be  no  doubt  of  the  correctness  of  the  first, 
third,  and  fourth  instructions,  given  at  the  instance  of  the  de- 
fendant. They  staXe  simple  truisms.  The  second  instruction, 
it  may  be,  is  so  expressed,  that  it  had  a  tendency  to  mislead  the 
jury.  It  may  have  conveyed  to  them  the  impression,  that  the 
plaintiffs  could  not  recover  unless,  before  the  commencement 
of  the  suit,  they  had  actual  possession  of  the  lands  in  contro- 
versy, and  the  defendant  entered  and  disposed  them ;  a  propo- 
sition manifestly  erroneous,  and  which  it  can  not  be  presumed 
the  court  intended  to  assert.  It  is  capable  of  the  construction 
that,  to  maintain  the  action,  the  plaintiffs  must  have  been 
seized — must  have  had  a  seizin,  giving  to  thenj  constructive 
possession,  or  rather  drawing  to  it  the  right  of  immediate  pos- 
session ;  and  after  the  seizin,  the  defendant  must  have  wrong- 
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fully  entered,  or  nmet  have  wrongfully  remained  in  possession. 
Adopting  this  construction,  the  proposition  asserted  is,  that  a 
present  right  of  entry  and  possession  on  the  part  of  the  plain- 
tiffs, and  a  wrongful  possession  on  the  part  of  the  defendant, 
must  concur  to  support  the  action.  The  instruction  is  very 
nearly  a  repetition  of  the  words  of  the  statutory  form  of  com- 
plaint, and  was,  perhaps,  drawn  from  them.  The  tendency  of 
the  instruction  to  mislead  the  jury,  would  have  justified  the 
court  below  in  refusing  to  give  it.  But  the  court  having  given 
it,  if  tlie  plaintiffs  apprehended  injury  from  it,  an  explanatory 
instruction  should  have  been  requested,  obviating  the  tendency 
to  mislead.  The  tendency  of  instructions  given  to  mislead,  is 
not  an  error  which  will  avail  to  reverse  a  judgment. — 1  Brick. 
Dig.  344,  §  129. 

We  lind  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


1^  Kelly  V.  Karsner. 


108    940 
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Iot  S47i  ^^^^  ^^^  Equity  to  eHtahlhh  Parol  TruM  in  Lands^ 


1.  Parties  to  bUl. — When  lands  are  held  in  trust,  express  or  implied^ 
and  the  (rstui  (jue  triidt  dies,  the  right  to  enforce  the  trust  descends  to  all 
of  his  heirs  equally,  and  all  are  necessary  parties  to  a  bill  filed  for  that 
purpose. 

2.  PcD'ol  trmt  171  lands. — Oral  evidence,  to  overturn  a  trust  in  any  case, 
must  be  clear  and  convincing ;  and  can  not  be  received  (Code,  ^  2199)  to 
engraft  an  express  trust  on  a  conveyance  of  lands  which  is  absolute  in  its 
ternis. 

3.  RcHuUing  trust,  implied  from  pay nienl  of  purchase-money* — A  result- 
ing trust  in  lands,  in  favor  of  the  person  who  advances  the  purchase- 
money,  the  title  being  taken  in  the  name  of  another,  is  matter  of  implica- 
tion only,  and  is  easily  overturned ;  and  when  the  money  is  advanced  by 
a  husband  (or  father)*,  and  title  taken  in  the  name  of  the  wife  (or  child), 
the  presumption  of  a  trust  is  overturned,  and  the  presumption  arises  that 
an  advancement  was  intended. 

4.  Trust  in  fraud  of  creditors. — When  lands  are  conveyed  by  a  debtor 
to  his  wife  or  child,  with  the  intent  to  place  the  property  beyond  the  reach 
of  his  creditors,  and  to  be  held  in  secret  trust  for  his  oWn  benefit,  neither 
he  nor  his  heirs  can  enforce  the  trust. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  10th  January,  1881,  by 
Joseph  13.  Kelly  and  Fleming  J.  Kelly,  sons  of  Russell  J.  Kelly, 
deceased,  against  Mrs.  Eliza  J.  Karsner,  who  was  their  sister, 
George  W.  Karsner,  her  husband,  and  Mrs.  Keziah  W.  Kelly, 
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who  wa8  the  widow  of  said  Russell  J.  Kelly ;  and  sought  to  en- 
force an  alleged  trust  in  a  tract  of  land,  for  the  equal  benefit  of 
the  complainants  and  Mrs.  Karsner,  and  to  have  the  land  sold 
for  partition  among  them,  subject  to  an  admitted  charge  or  lieu 
in  favor  of  the  widow.  The  tract  of  land  had  belonged  to  said 
Kussell  J.  Kelly,  and  was  conveved  by  him,  by  deed  dated  May 
ISfh,  1866,  to  his  wife,  Mrs.  K^eziah  W.  Kelly,  as  her  sole  and 
separate  estate.  This  deed,  which  was  duly  recorded,  and  a 
copy  of  which  was  made  an  exhibit  to  the  bill,  recited  as  its 
consideration  that  Mrs.  Kelly  had  relinquished  her  right  of 
dower  in  other  lands,  at  the  instance  and  request  of  her  hus- 
band, and  on  his  promise  to  convey  this  tract  to  her  in  eonsid- 
efation  of  such  relinquishment;  but  the  bill  alleged,  that  this 
deed  was  executed  by  the  said  Russell  J.,  and  accepted  by  Mrs. 
Kelly,  *'  with  an  understanding  and  agreement  between  them 
that  she  should  hold  said  land  in  trust  for  the  joint  benefit  of 
herself  and  said  Russell  J.  Kelly."  On  the  8th  October,  1874, 
Mrs.  Kelly  conveyed  said  tract  of  land,  by  deed  of  that  date, 
which  was  duly  acknowledged  and  recorded,  and  a  copy  of 
which  was  made  an  exhibit  to  the  bill,  to  Mrs.  Eliza  W.  Kars- 
ner. The  consideration  recited  in  tliis  deed  was  the  present 
payment  of  $1,000;  but  the  bill  alleged,  that  the  consideration 
in  fact  was  "said  Russell  J.  Kelly's  relinquishment  of  his 
marital  rights  in  his  said  wife's  lands  in  Tennessee,  and  one 
thousand  dollars  to  be  afterwards  paid  to  her,"— this  being  the 
charge  or  lien  admitted  by  the  bill ;  ''  that  said  deed  was  exe- 
cuted at  the  request  of  the  said  Russell  J.,  for  his  sole  benefit, 
and  without  any  consideration  from  the  said  Eliza  J.  Karsner, 
and  was  accepted  by  her  with  the  understanding  and  agreement 
that  she  would  hold  said  lands  in  trust  for  the  sole  benefit  of  the 
said  Russell  J.  Kelly."  The  bill  alleged,  also,  that  said  Russell 
J.  Kelly  died,  intestate,  in  the  year  1878,  "leaving  his  widow, 
said  Keziah  W.  Kelly,  and  three  children — namely,  your  orators 
and  said  Eliza  W.  Karsner — who  were  his  only  heirs-at-law  sur- 
viving him;"  and  that  Mrs,  Karsner  claimed  the  land  as  her  in- 
dividual property.  A  joint  and  several  answer  was  filed  by 
Mrs.  Karsner,  her  husband,  and  Mrs.  Keziah  W.  Kelly ;  deny- 
ing the  alleged  trusts,  or  parol  agreements,  as  to  each  of  the 
deeds,  and  insisting  that  each  was  an  absolute  conveyance  in 
fact,  as  on  its  face  it  purported  to  be.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  dismissed  the  bill ;  and  his 
decree  is  now  assigned  as  error. 

Cabaniss  &  Ward,  and  Walker  &  Shelby,  for  appellants. 
(1.)  The  bill  seeks  to  enforce  a  resulting  trust  in  land,  implied 
or  arising  from  the  payment  of  the  purchase-money  or  consid- 
eration ;  and  not,  as  the  chancellor  erroneously  supposed,  the 
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execution  of  a  parol  trust,  or  verbal  contract  in  relation  to  land. 
Such  contract  or  trust,  resting  in  parol,  is  expressly  forbidden 
by  the  statute,  and  can  not  be  enforced. — Code,  S  2199 ;  Pat- 
ion  V.  Beecher^  62  Ala.  579.  This  statute,  and  this  principle, 
apply  only  to  the  conveyance  from  Russell  J.  Kelly  to  his  wife ; 
as  to  which  deed  there  was  no  resulting  trust,  the  grantor  rely- 
ing solely  on  the  verbal  agreement,  which  he  could  not  have 
enforced.  But  the  conveyance  from  Mre.  Kelly  to  Mrs.  Kars- 
ner  stands  on  different  facts  :  its  consideration  proceeded  wholly 
from  Russell  J.  Kelly,  who  dictated  the  terms  on  which  the 
property  should  be  held ;  these  terms  were  accepted  by  the 
grantor,  and  the  property  conveyed  as  agreed  on;  and  the 
grantee,  who  had  no  participation  in  the  transaction,  and  even 
no  knowledge  of  the  facts  at  the  time,  afterwards  accepted  the 
deed  with  full  knowledge  of  the  facts,  and  agreed  to  hold  the 
property  on  the  terms  agreed  on.  The  trust  arises  from  the 
facts — the  payment  of  the  purchase- money  by  one  person,  while 
the  title  is  conveyed  to  another;  and  not  from  the  agreement, 
admissions,  or  declarations  of  the  parties,  recognizing  the  trust 
which  the  law  implies  from  the  facts.  The  complainants  rely 
on  the  implied  trust,  which  the  law  raises  from  the  facts  stated 
and  proved ;  and  they  allege  and  prove  the  declarations  and  ad- 
missions of  the  parties,  in  recognition  of  this  implied  trust,  to 
rebut  the  presumption  of  a  gift  or  advancement,  which  might 
otherwise  be  implied.  If  the  law  would  raise  a  resulting  trust 
from  the  facts, and  would  enforce  that  trust;  on  what  principle 
can  the  express  admissions  and  declarations  of  the  parties,  in 
recognition  of  that  trust,  impair  or  destroy  it?  That  a  married 
woman  may  be  made  or  declared  a  trustee,  and  that  a  trust  may 
be  implied  and  enforced  against  her,  in  favor  of  her  husband, 
on  account  of  his  payment  of  the  purchase-money,  has  been  ex- 
pressly decided  by  this  court. — Harden  v.  Dancin  dj  PvUey^ 
h^  Ala.  55.  In  the  absence  of  direct  proof  to  the  contrary,  a 
gift  or  advancement  would  be  presumed ;  and  yet,  here,  the 
effort  is  to  make  the  direct  proof  defeat  the  result  ng  trust.  A 
court  of  equity  will  regard  that  as  well  done,  which  it  would 
compel  the  parties  to  do ;  and  it  ought,  on  this  principle,  to 
give  effect  to  the  admissions  and  declarations  of  parties,  in 
recognition  of  a  trust  which  it  would  enforce  against  them  in 
invlhun.  Such  a  trust,  as  between  these  parties,  could  only  be 
proved  by  their  admissions  and  declarations. 

2.  No  question  arises,  in  this  case,  as  to  the  rights  of  credit- 
ors, or  the  validity  of  the  transaction  as  against  them.  The  inten- 
tion of  Russell  K.  Kelly  to  place  the  property  beyond  the  reach 
of  supposed  creditors,  of  which  there  is  some  evidence,  is  out- 
side of  any  issue  made  by  the  pleadings.  If  the  issue  had  been 
properly  presented,  the  complainants  might  have  shown,  a^  the 
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fact  is,  that  he  was  legally  discharged  from  the  debts  on  which 
he  was  sued,  and  successfnlly  defended  the  suits  against  him  ; 
and  there  could  be  no  fraud,  where  there  was  no  one  to  be  de- 
frauded. Besides,  the  consideration  of  his  deed  to  Mrs.  Kelly 
was  the  relinquishment  of  his  marital  rights  to  her  lands  in 
Tennessee,  which  could  not  be  a  fraud  on  his  creditors  in  Ala- 
bama. And  if  there  was  any  fraud  intended  or  attempted,  as 
between  Kelly  and  his  wife,  Mrs.  Karsner  can  not  take  advantage 
of  it. — McBlair  v.  Gihhes^  17  Howard,  236;  Armstrong  v, 
Toler,  11  Wheaton,  253. 

Jno.  D.  Brantx)n,  and  W.  B.  Wood,  contra. — (1.)  The  bill 
does  not  seek  to  enforce  a  resulting  trust,  which  arises  by  mere 
implication  of  law,  but  an  express  trust,  created  by  the  contract 
and  agreement  of  the  parties ;  and  such  a  trust  in  land  can  not  be 
created  or  established  by  parol  evidence. — Code,  §  2199;  Pat- 
ton  v,  Beecher^  62  Ala.  587;  Glwis  v.  Hnlbert,  102  Mass.  24; 
Hoge  V,  Hogc^  1  Watts,  163;  Movan  v.  Hayes^  1  John.  Ch. 
339 ;  Perry  on  Trusts,  §§  79,  81 ;  Browne  on  St.  Frauds,  94 ;  1 
Paige,  494,  (2.^  If  such  trust  could  be  established  by  parol, 
the  evidence  adduced' in  this  case  is  not  sufficient  for  tliat  pur- 
pose ;  the  complainants'  testimony  being  indefinite  and  incon- 
sistent, and  contradicted  on  all  material  points  by  the  defendants. 
1  Story's  Eq.  §  152;  Perry  on  Trusts,  §  137;  Rowland  v, 
Blake,  97  U.  S.  626;  Tilfard  v,  Torrey,  53  Ala.  120;  Garrett 
V.  Garrett^  29  Ala.  439 ;  Larkins  t?.  Rhodes^  5  Porter,  195 ; 
Lee  V.  Browder,  51  Ala.  288.  (3.)'  If  there  was  any  secret 
trust,  it  was  intended  to  place  the  property  beyond  the  reach 
of  Kelly's  creditors;  and  this  would  be  an  insuperable  obstacle 
to  its  enforcement. 

STONE,  J. — The  present  bill  was  filed  by  Joseph  B.  and 
Fleming  J.  Kelly,  against  Eliza  J.  Kai'sner,  their  sister.  All 
the  parties,  complainants  and  defendant,  are  children  of  Pus- 
Bell  J.  Kelly,  deceased.  The  purpose  of  the  bill  is  to  have  a 
trust  declared,  and  to  obtain  partition  of  the  lands  described  in 
the  bill.  It  is  not  disputed  that,  up  to  1866,  the  title  to  the 
lands  was  in  Kusssll  J.  Kelly.  At  that  time,  he  conveyed  the 
lands,  upon  a  recited  valuable  consideration,  to  his  wife,  Keziah 
W.  Kelly,  to  her  sole  and  separate  use.  The  title  remained  in 
her  until  1874,  when  Kussell  J.  and  his  wife,  Keziah  W.,  had 
a  voluntary  separation.  Being  about  to  separate,  Mrs.  Kelly 
proposed  to  re-convey  the  lands  to  Russell  J.  Kelly.  He  de- 
clined to  have  the  title  re-conveyed  to  him,  and,  at  his  instance 
and  suggestion,  they  were  conveyed  by  Mrs.  Keziah  W.,  to  Eliza 
Karsner,  who  was  not  present,  and,  at  that  time,  had  no  knowl- 
edge of  the  transaction.     She  testifies,  she  was  notified  of  it 
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by  her  father,  within  a  few  days  after  the  deed  was  executed. 
This  deed  has  a  recited  consideration  of  one  thousand  dollars. 
The  bill  avers  that  the  deed  from  Russell  J.  to  Keziah  W. 
Kelly  was  made  in  trust  for  both  the  grantor  and  grantee ;  and 
that  the  deed  from  Keziah  W.  to  Eliza  J.  Karsner  was  made  in 
trust  for  the  said  Russell  J. 

The  frame  of  the  bill  would  indicate  that,  when  it  was  filed, 
the  expectation  and  intention  were  to  prove  that  the  convey- 
ance was  made  to  Mrs.  Karsner,  in  express  trust  for  her  father; 
and  the  complainants  bring  this  bill  as  heirs-at-law  of  said  Russell 
J.,  claiming  in  his  right.  Whether  we  consider  the  case  of 
complainants  as  resting  on  such  alleged  express  trust,  or  as  re- 
lying on  the  doctrine  of  resulting  trust — namely,  that  Russell 
J".  Kelly  paid  the  consideration  money  which  induced  Mrs. 
Kelly  to  convey  to  Mrs.  Karsner,  and  therefore  a  trust  resulted 
by  implication  of  law  in  favor  of  said  Russell  J., — it  would 
seem  that,  in  either  aspect,  the  bill  is  imperfect.  It  is  shown 
that  Mr.  Kelly  had  other  heirs ;  and  if  the  lands  were  held  in 
trust  for  him,  whether  by  express  ageement,  or  under  legal 
implication,  when  he  died,  that  beneificial  interest  descended 
alike  to  all  his  heirs,  and  all  should  be  made  parties  to  this 
suit. 

All  the  testimony  offered  in  proof  of  an  express  trust  is  oral, 
it  not  being  alleged,  or  shown,  that  there  was  any  writing  de- 
claring such  trust.  The  testimony  is  as  inharmonious  and  con- 
tradictory as  can  be  found  in  the  annals  of  judicial  contestation, 
even  since  parties  have  bfeen  made  competent  witnesses  in  their 
own  causes.  The  tendency  of  complainants'  proof  is,  not  that 
a  trust  was  created  for  the  benefit  of  the  father,  but  that  the 
trust  was  for  their  benefit,  in  common  with  their  sister,  Mrs.  Kars- 
ner; and  the  proof  on  this  point,  even  by  complainants'  wit- 
nesses, is  not  in  harmony.  Some  witnesses  state,  simply,  that 
the  elder  Kelly  only  said  his  sons  must  have  more  land,  with- 
out specifying  quantity.  Defendant's  witnesses  testify  there 
was  no  trust  in  either  conveyance.  Much  of  the  testimony,  on 
both  sides,  is  mere  hearsay.  If  such  testimony  were  competent 
to  establish  an  express  trust,  engrafted  on  an  absolute  convey- 
ance of  lands,  we  should  hesitate  before  pronouncing  complain- 
ants' proof  sufficient.  Oral  proof,  to  overturn  a  writmff,  should 
be  clear  and  convincing.  But  such  proof  can  not  be  heard,  to 
engraft  an  express  trust  on  a  conveyance  of  lands,  absolute  in 
its  terms. — Patton  v.  Beecher^  62  Ala.  579.  So,  we  must  treat 
this  case,  as  if  the  oral  proof  of  intention  had  not  been  made. 

It  is  contended,  in  the  second  place,  that  Russell  J.  Kelly 
paid  a  valuable  consideration  to  Mrs.  Kelly,  for  the  conveyance 
she  made  to  Mrs.  Karsner,  and  that  therefore  a  trust  resulted 
to  him  to  claim  and  have  the  title,  because  the  valuable  con- 
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sideration  moved  from  him ;  and  such  trust,  at  his  death,  de- 
scended to  his  heirs.  If  there  were  anything  in  this  point, 
the  testimony  as  to  consideration  is  subject  to  much  criticism. 
The  testimony  of  Mrs.  Kelly  is,  that  only  a  power  of  attorney 
was  given  to  Iier ;  and  if  so,  that  power  was  revocable,  and  was 
of  little  or  no  value.  She  also  says  this  waa  an  after-thought, 
and  not  the  consideration  of  her  deed  to  Mrs.  Karsner.  But  we 
need  not  decide  this. 

The  doctrine  of  resulting  trust  is  one  of  sheer  implication  ; 
and  that  implication  may  l>e  easily  overturned.  If  a  husband 
or  father  purchase  lands  with  his  own  means,  and  have  title 
made  to  his  wife  or  child,  the  presumption  of  a  resulting  trust 
is  overturned,  and  the  contrary  presumption  arises,  that  the 
purchase  and  conveyance  were  intended  as  an  advancement  for 
the  nominal  purchaser. — Perry  on  Trusts,  §§  143-4,  and  the  nu- 
merous authorities  cited.  So,  even  if  Russell  J.  Kelly  paid  to 
his  wife  a  valuable  consideration  for  the  conveyance  she  made 
to  Mrs.  Karsner, -his  daughter,  no  implication  of  a  trust  arises 
in  his  favor. — Hatton  v.  iJindvian^  28  Ala.  127. 

There  is  another  insuperable  obstacle  to  the  relief  prayed  in 
this  bill.  The  testimony  which  proves  the  transactions  which 
resulted,  first,  in  the  conveyance  to  Mrs.  Kelly,  and  then  from 
her  to  Mrs.  Karsner,  shows  clearly  that  the  elder  Kelly's  pur- 
pose was,  to  place  the  property  beyond  the  reach  of  creditors, 
to  whom  he  feared  he  would  be  made  liable,  as  surety  for  oth- 
ers. Now,  no  matter  what  consideration  he  may  have  paid  to 
his  wife,  Mrs.  Kelly,  for  the  conveyance  she  made  to  Mrs.  Kars- 
ner, the  act  of  taking — intentionally  taking — title  in  the  name 
of  his  daughter,  with  intent  thereby  to  delay,  hinder,  or  de- 
fraud his  creditors,  disarms  him  of  all  right  to  recover,  no  mat- 
ter what  her  agreement  to  hold  in  trust,  or  to  re-convey,  may 
have  been.  Not  that  such  a  conveyance  gives  her  an  honest 
right  to  hold,  but,  because  of  his  vicious  intent,  he  forfeits  all 
right  to  recover. — Kmg  v,  Avery ^  61  Ala.  479 ;  3  Wait's  Act. 
&  Def.  199. 

AiBrmed. 
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Alabama  Great  Southern  Railroad  Co» 
V.  Haw  k. 

Action  against  Railroad  Comjxiny^for  Personal  Injuries, 


1.  Contributon/  negligence  ;  stand  hig  on  platform  of  car  while  in  motion. 
A  regulation  forbidding  passengers  to  stand  on  the  platform  of  a  car  while 

1  72  IJI  the  train  is  in  motion  being  reasonable  and  proper,  a  passenger  who  is 

'iS-^  injured  while  stxinding  on  the  platform,  in  violation  of  such  regulation,  is 

\  ^^    137  ^iiilty  of  contributory  negligence,  and  can  not  maintain  an  action  to  re- 

\^*^'  cover  damages  for  such  injuries. 

2.  Failure  to  blow  whistle ^  or  ring  bell,  on  approaching  depot  or  station. 
The  statutory  provisions  requiring  the  engineer,  or  other  person  in  charge 
of  a  moving  train  of  cars,  to  blow  the  whistle,  or  ring  the  bell,  on  ap- 
proaching a  depot  or  stopping-place  (Code,  §§  1(599,  1700),  are  intended 
tor  the  pn^tection  of  the  travelling  public,  or  persons  not  on  the  train ; 
and  passengers  on  the  train  are  not,  ordinarily,  included  in  the  letter  or 
spirit  of  the  statute,  and  can  not  complain  of  -its  violation,  when  suing 
for  damages  on  account  of  personal  injuries,  to  wliich  the  failure  to  ring 
the  bell  could  have  had  no  tendency  to  contribute ;  though  cases  may 
occur,  possibly,  in  which  passengers,  or  other  persons  permissively  on 
the  train,  are  entitled  to  have  such  signals  given,  as  a  warning  to  hapten 
their  departure. 

3.  .Limitation  of  action;  date  and  form  of  summonSy  and  amendment 
thereof. — The  limitation  of  an  action  against  a  railroad  company,  to  re- 
cover damages  for  personal  injuries,  is  one  year  (Code,  §  3231) ;  and  in 
determining  when  the  action  was  commenc'e(L  the  dale  or  form  of  the 
summons  is  not  conclusive,  it  being  amendable  in  these  particulars  on 
proi)er  evidence, 

4.  Construction  of  summons ;  charge  referring  legal  question  to  jury. 
It  is  the  duty  of  the  court  to  determine  whether  the  summons  is  an  orig- 
inal or  an  aliaSy  and  a  charge  which  refers  the  decision  of  that  question 
to  the  jury  is  erroneous. 

5.  Agent- s  admissions  or  declarations ;  tvhen  admissible  as  evidence 
against  principal. — The  admissions  or  declarations  of  an  agent  are  ad- 
missible as  evidence  against  his  principal,  only  when  made  in  the  dis- 
charge of  his  duties  as  agent,  and  so  closely  connected  with  the  main 
transaction  in  issue  as  to  constitute  a  part  of  the  res  gestir. 

6.  When  declarations  are  part  of  res  gestae. — In  determining  whether 
declarations  fall  within  the  principle  of  res  gestce,  while  it  is  not  necessarj' 
that  they  should  be  strictly  contemporaneous  with  the  main  fact  in  issue, 
they  must  Ije  so  nearly  coincitlent  in  point  of  time  as  to  grow  out  of  that 
fact,  to  elucidate  it,  and  to  explain  its  character  and  quality,  and  nnist 
be  so  closely  connected  with  it  as  to  virtually  constitute  biit  one  entire 
transaction, 

7.  Declarations  of  conductor  and  engineer;  when  admissible  against 
railroad  company. — In  an  action  against  a  railroad  company,  to  recover 
damages  for  personal  injuries  sustained  by  a  passenger,  a  witness  for  the 
plaintiff  can  not  be  allowed  to  testify,  that  the  conductor,  "a  few  min- 
utes after  the  plaintiff  had  been  hurt',  asked  the  engineer  why  he  did  not 
respond  to  the  bell-call ;  and  that  the  engineer  answered,  he  did  respond 
to  all  the  bell-call  he  heard." 

Vol.  lxxii. 
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Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  James  M.  Hawk  against  the  ap- 
pellant, a  domestic  corporation,  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  by  being  thrown,  or  falling, 
from  the  platform  of  a  passenger  car  at  Valley  Head,  to  which 
station  he  had  travelled  as  a  passenger  from  Fort  Payne,  another 
station  on  the  defendant's  road,  on  the  10th  December,  1879. 
The  defendant  pleaded,  Ist,  not  guilty ;  2d,  "  that  the  injuries 
to  plaintiff  now  complained  of,  if  any  he  received,  would  not 
have  occurred  without  his  fault  or  negligence,  and  that  his  fault 
and  negHgence  contributed,  proximately  and  directly,  to  pro- 
duce said  injuries,  and  said  injuries  were  not  the  result  of  any 
wanton,  reckless  or  intentional  act  done  by  this  defendant,  its 
agents  or  servants;"  3d,  the  statute  of  limitations  of  one  year. 
Issue  was  joined  on  all  these  pleas. 

The  original  summons  was  sued  out  on  the  25th  October, 
18^0 ;  but  its  service  was  set  aside  by  tlie  court,  at  the  next  en- 
suing term,  and  leave  given  to  the  plaintiff  to  issue  an  alias ; 
and  another  writ  was  issued  on  the  25th  June,  1881,  which  is 
in  form  an  original,  and  not  an  alia^.  On  the  trial,  as  the  bill 
of  exceptions  recites,  the  defendant  offered  this  last  writ  in  evi- 
dence, as  showing  the  commencement  of  the  actibn;  and  ob- 
jected to  the  admission  of  the  former  writ,  when  offered  in  evi- 
dence by  the  plaintiff,  ''  on  the  ground  that  the  same  was  ille- 
gal, irrelevant,  and  inadmissible  under  the  issues  joined."  The 
court  overruled  this  objection,  and  allow^ed  thef  fonner  writ  to 
go  to  the  jury  as  evidence ;  and  also  permitted  the  plaintiff  to 
prove  that  the  service  of  that  writ  had  been  set  aside  by  the 
court,  as  stated,  and  leave  granted  to  issue  an  alias.  On  this 
evidence,  ''  the  court  charged  the  jury,  of  its  own  motion,  that 
the  summons  and  complaint  dated  the  25th  June,  1881,  was 
not  on  its  face  an  alius  summons  and  complaint,  but  that  the 
jury  could  look  to  the  summons  and  complaint  dated  the  25th 
October,  1880,  to  see-whether  that  of  the  25th  June  was  an 
alias ;  and  if  the  jury  found  that  this  last  writ  was  an  alias^ 
then  the  plea  of  the  statute  of  limitations  was  avoided."  To 
this  charge,  and  also  to  the  admission  of  the  evidence  objected 
to,  exceptions  w^ere  reserved  by  the  defendant. 

The  plaintiff  testified  as  a  witness  for  himself,  and  stated  the 
circumstances  under  which  he  was  injured,  and  he  introduced 
two  witnesses  who  'were  present  at  the  time  the  accident  oc- 
curred ;  wiiile  the  engineer  and  the  conductor  of  the  train  were 
examined  as  witnesses  fof  the  defendant.  There  was  no  con- 
flict in  the  testimony  of  these  several  witnesses  as  to  the  mate- 
rial facts,  which  are  stated  in  the  opinion  of  the  court.  The 
defendant  requested  the  following  charges,  which  were  in  writ- 
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ing:  (1.)  "Xegligence  consists  either  in  doing  what  a  man  of 
ordinary  intelligence,  care  and  prudence  ought  not  to  do,  and 
would  not  do,  or  in  omitting  to  do  what  a  man  of  ordinary  in- 
telligence, care  and  prudence  ought  to  have  done,  and  would 
have  done ;  and  if  the  plaintiff  was  guilty  of  either  of  these 
kinds  of  negligence,  and  thereby  contributed,  proximately  and 
directly,  to  produce  the  injuries  of  which  he  complains  in  this 
suit,  then  the  jury  ought  to  find  a  verdict  for  the  defendant, 
although  they  may  believe  that  it  was  possible  for  the  engineer 
to  have  stopped  the  train  precisely  at  the  depot,  and  tliat  the 
engineer  honestly  and  in  good  faith  tried  to  do  so,  but  failed 
on  account  of  the  wet  weatlier."  (2.)  ''If  the  plaintiff,  by  or- 
dinary care,  and  by  ordinary  observance  of  the  known  rules 
and  regulations  of  the  defendant  corporation,  could  and  would 
have  avoided  the  injuries  of  which  he  here  complains ;  and  if, 
by  his  failure  to  exercise  such  ordinary  care,  he  contributed 

Eroximately  and  directly  to  produce  the  injuries  of  which  he 
ere  complains;  then,  upon  this  state  of  facts,  the  jury  ought 
to  find  a  verdict  for  the  defendant,  although  they  may  believe 
all  the  evidence  as  to  any  alleged  negligence  of  the  conductor 
or  engineer."  The  court  refused  each  of  these  charges,  and 
the  defendant  excepted  to  their  refusal.  The  refusal  of  these 
charges,  and  all  the  other  rulings  of  the  court  to  which  excep- 
tions were  reserved,  are  now  assigned  as  error. 

Rice  &  Dobbs,  for  appellant. 

DcNLAP  &  DoRTcn,  contra.     (Xo  briefs  on  file.) 

SOMERVILLE,  J. — The  action  here  is  for  an  injury  to  the 
person  of  the  plaintiff,  which  resulted  from  his  being  accidentalh^ 
thrown,  or  having  fallen,  from  the  platform  of  a  passenger  car 
of  the  defendant  railroad  company.  The  plaintiff  charges  the 
injury  to  the  negligence  of  the  defendant's  servants,  and  the 
defense  interposed  is  the  negligence  of  the  plaintiff  himself, 
which  is  alleged  to  have  proximately  contributed  to  the  injury. 

It  was  justly  observed  by  this  court,  in  Menvphis  and  Charle^" 
ton  Railroad  Co,  v,  Coj^eland,  61  Ala.  370,  that  the  doctrine  of 
contributory  negligence  "is  toofirmly  rooted  in  our  jurisprudence 
to  be  open  to  further  controversy."  Its  underlying  principle 
is,  that  no  man  should,  ordinarily,  be  permitted  to  recover  for  a 
tort  or  wrong  to  which  his  own  want  of  care  h^s  directly  or 
proximately  contributed.  The  reason  is,  that  if,  by  his  failure 
to  exercise  ordinary  care,  he  might  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  the  plaintiff  is  regarded 
as  the  author  of  his  own  wrong.  It  is  commonly  observed,  that 
to  allow  the  plamtiff  to  recover  in  such  a  case,  would  be  to  give 
Vol.  lxxii. 
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him  damages  for  the  proximate  consequences  of  his  own  negli- 
gence.—Tcrn??^  V.  Z.  ct  JV.  jR.  H.  Co.,  60  Ala.  621 ;  3L  cfe  C 
5?.  It,  Co.  V.  Copeland,  61  Ala.  376,  s^ij/i^a;  Shearman  &  Red- 
field  on  ]S'egligence,  §  24 ;  Wood's  Mayne  on  Damages,  96 ; 
Wharton  on  Xegligence,  g§  300-301 ;  Oothard  v,  Ala,  Gr.  S^ 
B.Ii.  Cl>.,67  Ala.  114. 

There  are  certain  qualifications  of  this  rule,  which  are  fully 
discussed  in  the  case  of  Tanner  v.  L,  d?  JV,  R,  R,  Co,^  60  Ala.  621 
{8uj)ra\  and  were  followed  by'this  court  in  subsequent  rulings; 
Cmk  V.  Central  R,  R,  and  Banking  Co,,  67  Ala.  533 ;  Gothard 
V,  Ala.  Gh\  S.  R.  R.  Co.,  67  Ala.  114,  sifj>ra.  There  is  no 
evidence  in  this  record,  tending  to  show  that  the  injury  suffered 
by  the  plaintiff  was  brought  about  by  any  act  of  the  defendant, 
which  was  wanton,  reckless,  or  intentional.  If  such  had  been 
the  case,  the  defendant  would  have  been  liable,  notwithstanding 
the  plaintiff's  want  of  ordinary  care.  Nor  is  there  any  evidence 
tending  to  prove  that  the  peril  of  the  plaintiff  was  manifested 
to  the  servants  of  the  defendant  company  in  time  to  have 
averted  the  catastrophe  by  the  exercise  of  preventive  effort  on 
their  part.  The  injury  occurred  simultaneous  with,  or  prior  to 
the  discovery  of  the  plaintiff's  danger.  Hence,  the  modincations 
of  the  general  doctrine  of  contributory  negligence,  as  recognized 
in  the  cases  last  above  cited,  have  no  room  for  application  to 
the  case  at  bar. — Price  v.  St.  Louis  R,  R.  Co.,  3  Amer.  &  Eng. 
Railway  Cases,  365 ;  Little  Rock,  (&c,  R,  R,  Co,  v.  Parkhirst, 
5  Ih.  635. 

The  facts  of  the  present  case  seem  clear  and  undisputed.  The 
plaintiff  was  a  passenger  on  the  regular  passenger  train  of  the 
defendant  company,  and  had  paid  nis  fare  to  Valley  Head,  an 
established  station  on  the  line  of  the  Alabama  Great  Southern 
railroad.  There  was  a  down  grade  in  approaching  this  depot, 
and  the  track  was  wet  from  rain  ;  in  consequence  of  which,  the 
ears  composing  the  train  were  carried  by  the  engine  twenty-five 
or  thirty  yards  beyond  the  customary  stopping- place.  The  con- 
ductor signalled  the  engineer  to  back  the  train  to  the  depot, 
which  he  did,  as  is  shown  to  have  been  usual  on  such  occasions. 
The  whistle  had  been  sounded  about  half  a  mile  before  ap- 
proaching the  station  ;  but  this  was  not  continued,  nor  does  it 
appear  that  the  bell  was  rung  while  thus  approaching.  It  is 
shown  to  have  been  towards  night,  on  the  tentn  day  of  Decem- 
ber, 1879,  and  was  ''  dark,  raining,  and  cloudy."  When  the 
engineer  sounded  the  whistle,  as  a  signal  of  approach  to  Valley 
Head  Station,  or  very  soon  after,  the  plaintiff,  according  to  his 
own  testimony,  "  went  out  of  the  passenger  car,  on  to  its  pUvb- 
form,  and  remained  there  until  the  train,  at  a  reduced  rate  of 
speed,  passed  the  depot,^^  when  he  was  precipitated,  or  fell  from 
the  platform,  so  as  to  render  him  temporarily  unconscious. 
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How  the  accident  happened,  the  plaintiff  was  unable  to  state. 
The  regulations  of  the  railroad  company  forbade  passengers  to 
stand  on  the  platform  w^hile  the  trains  are  in  motion.  The  rate 
of  speed  at  wnich  the  train  w^as  moving,  when  it  passed  the 
depot,  was  from  three  to  five  miles  an  hour. 

It  is  manifest  that  the  plaintiff  would  not  have  been  injured, 
but  for  his  own  co-operating  negligence.  Standing  upon  the 
platform  while  the  train  was  in  motion,  in  the  dark,  was  a  want 
of  ordinary  prudence,  which  contributed  directly  to  the  injury 
suffered.  The  regulation  of  the  company  forbidding  this  was  a 
reasonable  one,  and  its  violation  by  the  plaintiff  was  a  want,  on 
his  part,  of  ordinary  care  under  the  circumstances.  If  passen- 
gers travelling  on  railroad  trains  insist  upon  thus  exposing  them- 
selves unnecessarily  to  danger,  tliey  must  do  so  at  their  own 
peril,  and  not  at  the  peril  of  the  railroad  companies. — Hickey  v. 
Boston^  Ac,  R,  R.  Co.,  14  Allen,  429 ;  Quinn  v.  Illinois,  c&c. 
R.  R.  Co.,  51  111,  495 ;  Railroad  Co.  v.  Jmes,  95  U.  S.  439. 

The  court  ^rred  in  refusing  to  give  the  charges  numbered  one 
and  two,  requested  by  tlie  defendant,  which  were  but  clear 
recognitions  of  the  above  enunciated  principles. 

2.  Whether  the  engineer  was  i^inging  a  heU,  on  approach- 
ing the  depot,  was  not  material.  The  statute,  it  is  true,  pro- 
vides  this  signal  to  be  given,  or  else  for  the  whistle  to  be  blown, 
at  intervals,  until  the  train  reaches  the  depot,  or  stopping-place ; 
also,  before  entering  any  curve  crossed  by  a  public  road,  on  a 
cut  where  the  engineer  can  not  see  at  least  one-fourth  of  a  mile 
ahead,  and  upon  entering  into  the  corporate  limits  of  any  tow^n 
or  city. — Code,  1876,  g  1697.  And  a  railroad  company  is  made 
liable  for  all  damages  done  to  persons,  stocks,  or  other  property, 
resulting  from  a  failure  to  comply  unth  these  requirements. 
Code,  §  1700.  These  precautions,  so  far  as  applicable  to  per- 
sons, are  intended  obviously  for  the  benefit  of  the  travelling 
public,  and  others  who  have  a  right  to  be  warned  of  approach- 
ing trains,  for  their  personal  protection  against  injury.  Passen- 
engers,  who  are  on  the  trains,  are  not  ordinarily  included  in  the 
letter  or  spirit  of  the  statute.  They  do  not  need  such  signals 
of  warning  for  their  protection,  and  they  can  not,  therefore,  be 
consti'ued  to  be  entitled  to  them. — South  c&  North  Ala.  R.  R, 
Co.  V.  Thompson,  62  Ala.  494 ;  Railroad  Co.  v.  Bowdron,  92 
Penn.  St.  475  (37  Amer.  Kep.  707).  The  failure  to  ring  a 
bell,  at  the  time  of  the  injury  to  the  plaintiff,  could  have  had 
no  tendency  to  contribute  to  such  injury.  We  can  see  no  logi- 
cal connection  between  this  negligence  of  the  defendant  and  tJie 
alleged  damage  suffered  by  the  plaintiff.  The  court  eiTed, 
therefore,  in  permitting  the  plaintiff  to  testify,  that  no  bell  was 
rung  by  the  engineer  as  the  train  was  approaching  the  depot  at 
Valley  Head,  at  the  time  of  the  alleged  injury.     It  may  be 
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proper  to  add,  that  cases  may  possibly  occur,  where  passengers, 
or  other  persons  permissively  on  a  train,  are  entitled  to  have 
snch  signals  given,  as  a  warning  to  hasten  their  departure  from 
a  train  immediately  before  leaving  a  depot  or  stopping-place,  as 
the  statute  requires  to  be  done. — ^Code,  §  1699 ;  Doss  v.  M.  K, 
<&  T.  li.  R,  Co,,  59  Mo.  27 ;  21  Amer.  Eep.  371 ;  Letcher  v. 
Ga.  Cerd,  R.  R.  da  Bank,  Co,,  last  term. 

3-4.  The  present  action,  being  a  claim  for  damages  on  ac- 
count of  a  personal  injury,  is  governed  by  the  statute  of  limi- 
tations of  one  year. — M,  cfe  M.  Railway  Co.  v.  Crenshaw, 
65  Ala.  566.  The  date  of  the  summons,  however,  was  not 
conclusive  evidence  of  the  time  of  the  commencement  of  the 
action.  Nor  was  the  form  of  the  summons  conclusive  of  its 
character  as  an  original,  or  an  alias.  Even  if  in  form  an  orig- 
inal, such  process  "  may  be  amended,  on  proper  evidence,  so 
as  to  show  it  is  in  fact  an  alias,^^ — ffuss  v.  Ventral  R.  R.  <& 
Banking  Co.,  ^>^)  Ala.  472;  Steatnhoat  Farmer  v.  McCravj, 
31  Ala.  659.  The  court  erred  in  referring  this  question  to  the 
jury.  It  was  a  matter  of  law  for  its  own  determination. 
Jones  V,  PuUen,  m  Ala.  306;  Taylor  v.  Kelly,  31  Ala.  59; 
Price  V.  Mazange,  Ih.  701 . 

5-7.  The  objection  interposed  to  the  testimony  of  the  wit- 
ness, Allison,  should  have  been  sustained.  This  witness  was 
permitted  to  testify  to  the  jury,  that,  ''a  fei/)  minntes  after  the 
plaintiff  had  been  hurt,  the  conductor  asked  the  engineer,  why 
he  did  not  respond  to  the  hell-call*  and  the  engineer  answered, 
that  he  did  i^e^pond  to  all  the  hell-call  he  heardP  To  the  ad- 
mission of  this  evidence  the  defendant  duly  excepted. 

The  rule  is  well  established,  that  it  is  not  within  the  scope 
of  an  agent's  authority  to  bind  his  principal  by  admissions 
having  reference  to  by-gone  transactions.  Tlie  only  ground 
upon  which  the  admissibility  of  an  agent's  declarations  can  be 
justified,  is,  that  they  must  have  been  made  while  in  the  dis- 
charge of  his  duties  as  agent,  and  be  so  closely  connected  with 
the  main  transaction  in  issue  as  to  constitute  a  part  of  the  res 
gestip. — Mohile  tfe  Mont.  R,  R.  Co.  v.  Ashcraft,  48  Ala.  15; 
Tanner's  Ec'r  v,  L.  cfe  N,  R.  R.  Co.,  60  Ala.  621 ;  Rohinson 
V.  Fitchhurg  i&  W.  R,  R.  Co.,  7  Gray,  92;  Bddvnii  v.  Ashley, 
54  Ala.  S2;  1  Brick.  Dig.  p.  63,  g§  160-162. 

It  is  difficult,  if  not  impossible,  to  accurately  define  the  prin- 
ciple of  res  gesUe,  as  it  is  often  called.  It  is  commonly  said  to 
have  reference  to  such  circumstances  and  declarations  as  are 
(^mtemporaneous  with  the  main  fact  under  consideration,  and 
so  closely  connected  with  it  as  to  illustrate  its  character. 
1  Greenl.  Ev.  §  108.  What  lapse  of  time  is  embraced  in  the 
word  **  contemporaneous,"  is  often  a  question  of  difficulty. 
Perfect  coincidence  of  time  between  the  declaration  and  the 
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main  fact  is  not,  of  course,  required.  It  is  enough  that  the 
two  are  substantially  contemporaneous;  they  need  not  be  liter- 
ally so.  The  declarations  must,  however,  be  so  proximate  in 
point  of  time  as  to  grow  out  of,  elucidate,  and  explain  the 
character  and  quality  of  the  main  fact,  and  tnust  be  so  closely 
connected  with  it  as  to  virtually  constitute  but  one  entire  trans- 
action, and  to  receive  support  and  credit  from  the  principal  act 
sought  to  be  thus  elucidated  and  explained.  The  evidence 
offered  must  not  have  the  ear-marks  of  a  device,  or  after- 
thought, nor  be  merely  narrative  of  a  transaction  which  is 
really  and  substantially  past. — Thompson  on  Carriers  of  Pas- 
sengers, pp.  557,  558;  Gaudy  v,  Humphries^  35  Ala.  617; 
Henderson  v.  The  State^  70  Ala.  23 ;  Eiios  v,  Tuttle,  3  Conn. 
250 ;  Scraggs  v.  The  State,  8.  Sm.  &  M.  722 ;  Com.  v,  Tlaokett, 
2  Allen,  136 ;  Lnhy  v,  Hudsoix  R,  R.  Co.,  17  N.  Y.  131 ; 
E well's  (Evans)  Agency,  219-220;  McDennott  v.  Ilannihal 
i&G.  R.  R.  Co.,  73  Mo.  516;  s.  c.  39  Amer.  Rep.  526. 

In  Thompnon  v.  Travanion  (Skinner,  402),  it  was  ruled, 
"that  wliat  the  wife  said  inimediately  upon  the  hurt  received, 
and  before  she  had  time  to  devise  or  contrive  anything  for  her 
own  advantage,"  mi<jlit  be  given  in  evidence  under  this  prin- 
ciple. In  Luhy  v,  iludsmi  River  R.  R.  Co.,  17  N.  Y.  131, 
supra,  the  declarations  of  the  driver  of  a  street-car,  made  after 
an  accident  had  occurred  and  the  car  liad  been  stopped,  but 
before  he  had  left  it,  to  the  effect  that  he  could  not  stop  the 
car  because  the  brakes  were  out  of  order,  were  ruled  to  be  mere 
hearsay  and  inadmissible. 

In  Adanis  v.  Ilanmhal  cfv.?.,  R.  R.  Co.  (74  Mo.  553 ;  s.  c. 
41  Amer.  Rep.  333),  the  court,  for  a  like  reason,  excluded  the 
declarations  of  the  engineer  and  fireman  of  the  train,  made  im- 
mediately after  the  deceased  was  struck  and  tlie  train  was 
stopped,  showing  that  the  accident  wiis  occasioned  by  the  negli- 
gence of  the  engineer.  The  case  is  clearly  analogous  to  the 
present  one,  and  the  views  of  the  court,  after  a  clear  and  in- 
structive review  of  the  cases,  fully  accord  with  the  conclusion 
reached  by  us,  and  the  reason  upon  which  tliat  conclusion  is 
based.  Our  conclusion  is,  that  the  declarations  of  the  ccmductor 
and  engineer  can  not,  under  a  proper  application  of  this  prin- 
ciples, be  regarded  as  a  part  of  the  rex  (jeMiv  of  the  accident 
resulting  in  tlie  injury  to  plaintiff.  The  time — "ri  ftni:  rain- 
utex''' — does  not  appear  to  be  so  proximate  to  the  main  trans- 
action, nor  are  the  declarations  made  otherwise  so  closely  con- 
nected with  it,  as  an  elucidating  circumstance,  as  to  justly  au- 
thorize the  conclusion  that  they  are  not  merely  narrative  of  a 
past  occurrence,  which  at  the  moment  was  finished  and  com- 
plete.— Tliompson  on  Carriers  of  Passengers,  pp.  557-S; 
Pachi  Co.  i).  Clowjh,  20  Wall.  528,  54(»;  Morm  v.  C  R.  Rail- 
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road  Co.^  6  Gray.  450;  Michigan^  cfec,  R,  Co,  v,  Ccvri'ow^ 
73  111.  348 ;  1  Brick.  Dig.  p.  843.  §§  553-555 ;  Gandij  v,  Hxim- 
phries,  35  Ala.  617. 

The  judgment  of    the  Circuit  Court  is  reversed,  and   the 
cause  remanded. 


Ratliff  V.  Allgood.  ii^-^ 

143    109 

Motion  for  Summary  Judg^nent  by    County  Superintendent 
of  Education^  against  Tax-CoUector  and  Sureties. 

1.  Summary  judgment ;  recitals  of  record  ;  waiver  of  irreaularities. 
When  a  party  resorts  to  a  statutory  and  summary  remedy,  in  (lerogation 
of  common-law  principles  and  procedure,  the  record  must  affirmatively 
show  every  fact  necessary  to  bring  the  case  within  the  statute,  and  a 
strict  conformity  to  its  requirements  in  the  mode  of  procedure ;  but,  if 
the  defendants  appear,  and,  without  objection  to  the  mode  or  iform  of 
proceeding,  submit  the  issues  to  the  decision  of  the  court  and  jury,  irreg- 
ularities in  the  proceedings  are  thereby  waived ;  and  the  court  liaving 
jurisdiction  of  the  subject-matter,  and  of  the  parties  by  their  appearance, 
such  irregularities  are  not  avaihible  on  error. 

Appeal  from  Circuit  Court  of  Blount. 

Tried  before  the  lion.  Lekoy  F.  Box. 

This  was  a  motion  by  Stephen  C.  Allgood,  as  county  super- 
intendent of  education  of  said  county,  against  Jeremiah  Kat- 
liff,  "  late  tax-collector  of  said  county,''  and  sevei-al  other  per- 
sons, as  sureties  on  his  official  bond  as  such  collector,  "  for  the 
sum  of  $482.90,  with  interest  thereon  from  the  Ist  day  of  May, 
1880,  and  twenty  per-cent.  damages  thereon,  for  the  failure  of 
said  Jeremiah  Ratliff,  tax-collector  as  aforesaid,  to  pay  over  to  said 
S.  C.  Allgood,  as  such  county  superintendent  of  education,  on 
the  first  day  of  May,  1880,  or  at  any  other  time  since  then,  all 
the  poll-tax  collected  by  him  which  it  was  his  duty  to  collect, 
and  which  he  could  have  collected  by  due  diligence;  said 
8482.90  being  the  balance  due  from  said  Ratliff,  as  tax-collector, 
on  the  poll-tax  fund  for  Blount  county  for  the  year  1879,  and 
due  for  the  scholastic  year  1880."  Notice  of  the  motion  was 
issued  on  the  IGtli  March,  1881,  and  was  returned  by  the  sher- 
iff executed  on  all  of  the  defendants  on  the  31st  March.  The 
notice  stated  that  the  motion  for  a  judgment  would  be  made  at 
the  next  ensuing  term  of  the  Circuit  Court,  to  be  held  on  the 
25tli  April,  1881 ;  and  that  Richard  F.  Campbell,  one  of  the 
sureties  on  the  bond,  being  dead,  was  not  sued.  The  bond,  a 
copy  of  which  was  attached  to  the  notice,  was  dated  the  10th 
September,  1878,  approved  September  13th,  and  recited  that 
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said  Ratliff  "was,  on  the  6th  day  of  August,  1877,  duly  elected 
tax-collector  for  said  county ;"  and  its  condition  was,  that  the 
said  Ratliff  "shall  well  and  truly  discharge  the  duties  of  said 
office,  while  he  continues  therein,  or  discharges  any  of  the  du- 
ties tliereof."  The  motion  was  duly  entered  on  the  docket  on 
the  25th  April,  1881 ;  and  on  a  subsequent  day  of  the  term,  as 
the  minute-entry  recites,  "came  the  parties,  and  by  agreement 
of  the  parties  it  is  ordered  by  the  court  that  this  motion  be 
continued." 

At  the  next  term,  a  judgment  was  rendered  in  the  cause,  as 
follows:  "On  this,  the  2tHh  October,  1881,  come  the  parties 
by  their  attorneys,  and  the  detendants  withdraw  their  demur- 
rer; and  issues  being  joined  on  the  plaintiff's  motion,  as  spe- 
cifically entered  and  set  forth  on  pages  141-2  of  the  ^fotiou 
Docket,  thereupon  came  a  jury,"  itc,  "who,  upon  their  oaths, 
do  say,  '  we,  the  jury,  find  the  issues  in  favor  of  the  plaintiff, 
and  assess  his  damages  at  the  sum  of  $♦'^70.21.'  It  is  therefore 
considered  by  the  court,  that  the  plaintiff,  Stephen  C.  Allgood, 
as  county  superintendent  of  Blount  county,  have  and  recover 
judgment  against  the  defendants  for  the  said  sutn  of  $370.21, 
damages  by  said  jury  so  assessed,  together  with  the  costs  in 
this  behalf  expended  ;  for  which  let  execution  issue.  And  the 
plaintiff,  in  open  court,  agrees  to  a  stay  of  execution  on  this' 
judgment,  until  the  first  day  of  January,  18^2."  The  defend- 
ants appeal  from  this  judgment,  and  here  assign  it  as  error,  not 
specifying  any  particular  errors. 

II.v^riLL  &  DicKixsox,  for  appellants. — The  statute  (Code, 
§  3397)  is  highly  penal,  and  must  be  strictly  construed ;  and 
the  record  must  affirmatively  show  a  compliance  with  all  of  its 
requirements. — Enhe  v.  Re!cl\\  50  Ala.  500;  Caldwell  v. 
DiinUin,  05  Ala.  461  ;  Ware  v.  Greene,  37  Ala.  494.  It  au- 
thorizes a  judgment  against  "a  tax-collector  and  his  sureties," 
"a  county  treasurer  and  his  sureties,"  and  2i  former  county  su- 
perintendent; but  not  against  a  lat^?  or  former  tax-collector,  as 
Katliff  was.  Nor  does  it  authorize  a  judgment  against  some  of 
the  sureties  only,  though  one  be  dead. —  Ware  ik  Greene^  37 
Ala.  494;  Collier  v.  Powell,  23  Ala.  579.  Xor  can  a  summary 
proceeding  be  maintained  on  a  bond  like  the  one  here  set  out, 
which  was  dated  and  approved  in  September,  1878,  and  recites 
an  election  on  Gth  August,  1877;  there  being  no  averments 
that  it  was  ever  delivered,  or  that  Ratliff  ever  acted  under  it. 
Sjyroid  v.  Lavyrence,  33  Ala.  674. 

Watts  &  Sons,  and  J.  G.  Winter,  contra,  cited  King  v, 
Armstrong,  14  Ala.  298 ;  Rxitherford  v.  Sm  Hh,  27  Ala.  417 ;  Eu^ 
parte  Wilson,  54  Ala.  296. 
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BRICKELL,  C.  J. — It  is  true,  as  insisted  by  the  counsel  for 
the  appellants,  that  when  parties  pnrsiie  a  statutory  remedy,  in 
its  character  summary,  and  in  derogation  of  the  mode  of  pro- 
cedure at  common  law,  there  must  be  strict  conformity  to  the 
statute,  and  the  record  should  affirmatively  disclose  every  fact 
necessarv  to  entitle  the  party  to  the  remedy — should  disclose  a 
case  witliin  the  statute,  and  that  the  remedy  is  pursued  by  a 
party  having  the  right,  and  against  a  party  subject  to  it.  Nor 
can  such  a  remedy  be  extended  by  construction  beyond  the 
terms  of  the  statute  giving  it.  But,  if  the  parties  appear,  and, 
without  objection,  proceed  to  a  trial  on  the  merits,  before  a 
court  having  jurisdiction  of  the  subject-matter,  all  right  to  take 
advantage  of  the  mode  or  form  of  proceeding  is  waived. — Cur- 
ry v.  Bank,  8  Port.  360;  Smith  v.  Bank,  5  Ala.  26;  Broiigh- 
ton  V,  Robinson^,  11  Ala.  929 ;  King  i\  Armstrong,  14  Ala. 
293;  Eutherford  v.  Smith,  27  Ala.  417. 

The  appellants,  who  were  defendants  in  the  court  below,  ap- 
peared in  obedience  to  the  notice  that  judgment  against  them 
would  be  moved  for,  and,  without  nny  objection  to  the  mode 
or  form  of  the  proceeding,  pleaded  to  the  merits;  and  the  is- 
sues were  tried  by  a  jury,  upon  wliose  verdict  the  judgment 
was  rendered.  The  jurisdiction  of  the  court,  of  the  subject- 
matter  of  suit,  is  apparent,  and  is  not  disputed.  The  objec- 
tions now  interposed  to  the  regularity  of  the  proceedings,  if  of 
any  force,  the  appellants  voluntarily  waived,  and  they  furnish 
no  warrant  for  a  reversal  of  the  judgment. 

Affirmed. 
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Statutory  Real  Action  in  natui^e  of  Ejectment, 

1 .  Waiver  of  homestmd  exemption . — Under  the  statute  approved  March 
4th,  1876  (Code,  §  2848),  a  waiver  of  a  right  of  homostead  exemption  is 
required  to  be  made  *'  by  a  separate  instrument  in  writing ;"  consequently, 
a  waiver  embodif  d  in  an  ordfnary  promissory  note,  though  attested  by 
one  witness,  is  invalid  and  inoperative. 

2.  Contest  of  claim  of  homestead  exemption;  where  tried. — ^AVhen  a 
homestead  is  allotted  to  the  surviving  chila  of  a  decedent,  by  commis- 
fiioners  appointed  by  the  Probate  Court,  and  the  allottment  is  contested 
by  a  creditor,  that  court  has  no  authority  to  try  the  issue  (Code,  §§  2838, 
2841),  but  should  certify  it  to  the  Circuit  Court' for  trial  at  the  next  term. 

3.  Remedy  of  creditor  to  enforce  waiver. — As  to  what  is  the  proper  rem- 
edy of  a  creditor,  in  whose  favor  a  valid  waiver  of  homestead  exemption 
has  been  executed  by  a  debtor  since  deceased,  the  waiver  not  having 
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been  enforced  durinp  his  life,  and  liis  estate, being  declared  insolvent, 
quivre  f    *'  Possibly  legislation  is  called  for  on  this  subject.'* 

4  Homestead  exemption  infaror  of  drcedenVs  minor  child;  howaj^ected 
by  insolvency  of  estate. — AVhere  a  deceased  debtor  left  no  surviving  widow, 
but  a  minor  child  as  the  only  member  of  his  family,  such  child  had  a 
right  to  occupy  the  homestead  during  minoritv,  and,  if  the  estate  was 
declared  insolvent  during  such  minority,  the  homestead  estate  vested 
absolutely  in  the  child,  under  the  provisions  of  the  act  approved  April 
23d,  1873* (Sess.  Acts,  p.  64,  §  15) ;  but,  if  the  child  attained  its  majority 
before  the  estate  was  reported  insolvent,  the  right  of  homestead  termin- 
ated with  its  minority,  and  was  not  revived  and  enlarged  into  an  abso- 
lute estate  by  the  subsequent  insolvency. 

Appkal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  William  Baker,  against  Eliza 
Keith,  Joseph  Keith,  Lewis  Mallory,  and  Austin  Caldwell,  to 
recover  the  possession  of  a  tract  of  land,  particularly  described 
in  the  complaint ;  and  was  commenced  on  the  7th  February, 
1880.  The  land  sued  for,  which  contained  one  hundred  and 
sixty  acres,  belonged  to  one  John  Keith  at  the  time  of  liis 
death,  which  occurred  on  the  15th  April,  1876;  and  each  party 
claimed  under  him, — the  plain  tiif  as  a  purchaser  at  a  sale  made 
by  his  administrator,  under  an  order  of  the  Probate  Court  ren- 
dered on  the  12th  June,  1879;  and  Eliza  Keith,  one  of  the 
defendants,  claiming  it  as  a  homestead  exemption,  the  other  de- 
fendants being  her  tenants.  EHza  Keith  w^as  a  daughter  of 
said  John  Keith,  and  was  residing  with  him  at  the  time  of  his 
death;  she  beings  then  twenty  years  old,  and  the  only  member 
of  his  family.  The  estate  of  said  Keith  was  declared  insolvent 
by  the  decree  of  the  Probate  Court,  on  the  report  of  the  ad- 
ministrator, on  the  1st  May,  1877;  but  the  record  does  not  state 
when  it  was  so  rej)orted  by  the  administrator.  On  the  same  dfiy 
(May  1st),  a  petition  was  filed  by  the  administrator,  alleging 
that  said  estate  "hiis  been  declared  insolvent,"  and  asking 
the  appointment  of  commissioners  to  set  apart  to  said  Eliza 
Keith  such  real  and  personal  property  as  she  might  be  en- 
titled to;  and  conimissioners  were  thereupon  appointed  on 
the  same  day,  who  made  their  report  to  the  court  on  the  29th 
May,  allotting  to  her  the  lands  here  sued  for  as  her  home- 
stead exemption.  This  allotment  was  contested  by  Baker, 
the  plaintiff  in  this  action,  '•  a  creditor  of  said  estate,  and 
a  claimant  on  a  note  made  by  said  decedent  waiving  all  ex- 
emptions, which  had  been  duly  filed  as  a  claim  against 
said  insolvent  estate."  On  *'  the  trial  of  said  contest,"  as  the 
bill  of  exceptions  recites,  ''the  controversy  being  whether  the 
said  lands,  so  set  apart  to  Eliza  Keitli,  were  liable  to  the  pay- 
ment of  Baker's  said  note  against  John  Keith;  Baker  insisted 
that  said  lands  were  liable  to  be  sold  to  satisfy  said  note  in  his 
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favor,  in  which  the  benefit  of  all  exemptions  was  waived  by  the 
maker,  and  the  administrator  insisted  that  said  lands  were  not 
liable  to  be  sold  to  satisfy  said  note ; "  and  the  court  thereupon 
decreed  and  declared  that  the  lands  were  subject  to  be  sold  for 
the  payment  of  debts.  On  the  26th  March,  1879,  the  adminis- 
trator filed  his  petition  in  said  Probate  Court,  asking  an  order 
to  sell  the  lands  for  the  payment  of  debts ;  and  the  order  having 
been  granted,  the  plaintiff  became  the  purchaser  at  the  sale,  as 
above  stated.  The  proceedings  connected  with  the  sale,  it  is 
stated,  "  were  shown  to  be  in  all  respects  regular."  The  several 
orders  of  the  Probate  Court  were  proved  on  the  trial,  and  the 
plaintiff's  note  against  said  decedent  was  produced  and  proved. 
Od  all  the  evidence  adduced,  the  court  charged  the  jury,  "  that 
they  should  find  for  the  defendants!  if  they  believed  all  the  evi- 
dence;" and  this  charge,  to  which  tlie  plaintiff  excepted,  is  now 
assigned  as  error. 

John  T.  TIeflin,  for  the  appellant. 

Bbadford  &  Bishop,  contra,     (Xo  briefs  on  file.) 

STONE,  J.— On  the  13th  day  of  March,  1876,  John  Keith 
executed  a  note  to  William  Balcer,  by  which  he  promised  to 
pay  him  8^^.52,  one  day  after  date,  with  interest  from  Jan- 
uary 1st,  1876.  The  note  contained  this  clause:  ''And  as 
part  of  the  consideration  hereof,  I  hereby  [waive]  all  right 
which  I  may  have,  under  the  constitution  and  laws  of  Alabama, 
to  have  any  of  the  property  of  the  said  John  Keith  exempted 
from  levy  and  sale  under  legal  process."  The  execution  of  this 
paper  by  Mr.  Keith  was  attested  by  a  subscrbing  witness ;  and 
the  question  is  made,  whether  this  is  a  waiver  of  the  liomestead 
exemption.  There  can  be  no  cjue^tion,  that  the  waiver  would 
be  sufficient,  if  the  right  depended  alone  on  the  constitution  of 
1^75.  But  this  note,  with  the  attempted  waiver,  was  executed 
March  13th.  Nine  days  before  that,  the  legislature,  bv  act  ap- 
proved March  4th,  1876  (Pamph.  Acts,  123;  Code  of  1876, 
^  284s),  prescribed  the  manner  in  which  such  exemption  should 
te  evidenced.  Its  language  is:  "When  such  waiver  relates 
to  realty,  it  shall  be  made  by  a  separate  instrument  in  writing, 
and  must  be  signed  by  both  husband  and  wife,  if  the  resident 
has  a  wife,  and  the  execution  of  such  instrument  must  be  at- 
tested by  one  witness."  The  waiver  in  this  case  not  being  made 
"by  a  separate  instrument  in  writing,"  it  follows  that  it  is  in- 
sufficient and  inoperative  in  all  matters  relating  to  the  realty. 
Homestead  being  realty,  and  that  being  the  question  raised  by 
this  record,  this  cause  must  be  determined  as  if  there  had  been 
no  attempt  to  waive  the  exemption. 
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John  Keith  died,  intestate,  April  25th,  1876,  owning  and  re- 
siding on  the  lands  in  controversy — one  hundred  and  sixty 
acres.  He  left  no  wife  surviving  him,  but  it  is  not  shown  when 
his  wife  died.  He  left  children,  one  of  whom,  Eliza  S.  Keith, 
was  then  under  age.  She  reached  her  majority  in  July,  1876, 
three  months  and  some  days  after  her  father's  death.  In  May, 
1877,  after  Miss  Keith  became  of  age,  the  estate  of  John  Keith, 
her  father,   was  declared   insolvent.     Baker's  claim  was  duly 

E resented  to  the  administrator,  within  eighteen  months  after 
is  appointment,  and  duly  iiled,  verilied  as  a  claim  against  the 
estate,  within  nine  months  after  the  declaration  of  insolvency. 
The  administrator  iiled  his  petition  in  the  Probate  Court,  to  ob- 
tain an  order  to  sell  said  lands  for  the  payment  of  debts ;  ob- 
tained the  order,  and  sold  the  lands.  Baker  became  the  pur- 
chaser, and  paid  the  purchase-money ;  the  sale  was  reported  to 
the  Probate  Court,  and  contirmed;  report  made  that  the  pur- 
chase-money was  paid  ;  order  granted  that  title  be  made  to  the 
purchaser,  atid  title  made  to  him.  Xo  question  is  raised  here 
as  to  the  regularity  of  the  proceedings  in  the  Probate  Court, 
which  resulted  in  the  sale  and  conveyance  to  Baker.  They  ajv 
pear  to  be  regular  in  form.  The  present  is  a  statutory  real  ac- 
tion brought  by  Baker,  founded  on  the  title  he  thus  acquired. 
In  May,  1877,  under  a  petition  by  the  administrator  to  the 
Probate  Court,  tliree  commissioners  were  appointed,  who,  among 
other  things,  allotted  to  Eliza  S.  Keith  the  lands  in  controversy 
as  a  homestead, — one  hundred  and  sixty  acres,  valued  at  one 
thousand  dollars.  This  allotment  was  reported  to  the  Probate 
Court  May  31st,  1S77.  William  Baker  contested  the  allowance  of 
said  homestead  claim  before  the  Probate  Court,  whereupon  the 
probate  judge  ruled  as  follows :  "  After  due  consideration  of 
the  testimony  offered  in  tlie  matter  of  the  contest  as  made  by 
William  Baker,   a  creditor  of  sai<l  estate,  and  a  claimant  on  a 

note  made  by  said  deceased,  waiving  all  exemptions 

it  appears  to  the  court  that  the  real  estate  of  which  said  John 
Keith  was  seized  and  possessed  at  the  time  of  his  death,  is  sub- 
ject to  administration,  and  to  the  payment  of  costs  and  ex- 
petises  of  administration,  and  the  ])ayment  of  debts  due  by  said 
estate."  In  acting  on  these  exceptiotis,  the  Probate  Court  erred. 
After  the  formation  of  the  issue  on  the  exceptions  Hied,  that 
issue  should  have  beeti  certified  by  the  Probate  Court  to  the 
Circuit  Court,  to  be  therein  tried  at  the  next  term  thereof. 
Code  of  1876,  §  2841. 

We  have  shown  that  the  waiver  in  this  case  is  invalid  as  to 
the  lands.  If  it  had  conformed  to  the  statute,  in  what  manner 
could  such  liability  be  made  available  against  the  real  estate  of 
a  deceivsed  debtor  i  The  statute  has  made  provision  for  enforc- 
ing the  liability,  when  suit  is  brought  and  prosecuted  to  judg- 
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ment  during  the  life  of  the  debtor.  The  statute  has  not  pro- 
vided for  the  case,  where  the  debtor  dies  before  judgment.  If 
the  estate  be  solvent,  no^diffieulty  can  arise;  for  there  can  be 
DO  need  of  resorting  to  the  exempt  property,  for  the  payment 
of  debts.  But,  in  case  of  insolvency,  how  is  the  exempt  prop- 
erty to  be  reached  ?  The  title  even  of  exempt  personal  property 
does  not  vest  in  the  administrator,  and  the  statutes  furnish  no 
form  of  procedure  for  its  sale.  If  the  administrator  apply  for 
an  order  to  sell  the  exempt  homestead,  waiving  all  consideration 
of  the  absence  of  power  in  the  court  to  grant  the  order,  he  can 
only  obtain  a  general  order  to  sell  for  the  payment  of  debts ; 
counting,  in  such  case,  tlie  proper  expenses  of  administration, 
as  part  of  the  debts  for  which  he  may  sell.  The  power  and 
jurisdiction  of  the  Probate  Court,  in  this  behalf,  are  purely 
statutory,  and  that  court  can  exercise  no  power  in  reference  to 
the  sale  of  lands,  or  the  settlement  of  insolvent  estates,  that  are 
not  conferred  by  statute.  Assets  of  estates,  in  the  hands  of  the 
administrator,  are,  it  would  seem,  general  assets  for  the  payment 
of  general  debts  (with  the  exception  of  certain  preferred  debts, 
prescribed  by  statute),  and  both  the  administrator  and  the  Pro- 
bate Court  are  without  express  power  to  apportion  the  assets 
between  the  common  debts,  and  those  containing  waiver  of  ex- 
emptions.— Tyson  v,  Uraimi^  04  Ala.  244 ;  SUeh  v,  Steele,  lb, 
438 ;  MiUer  v.  My,  63  Ala.  477 ;  Calhoun  v,  FUtcher,  Ih.  574. 
Is  there  an  implied  power  in  such  case  ?  Possibly,  legislation 
is  called  for  on  this  subject. 

When  Mr.  Keith  diecf,  the  exemption  statute  approved  April 
23d,  1873  (Pamph.  Acts,  64),  governed  the  question  of  Miss 
Keith's  homestead.  It  is  contended  for  appellee  that,  under 
section  3  of  that  statute,  the  real  estate  in  controversy  is  abso- 
lutely exempt  from  the  payment  of  debts..  Its  language  is, 
*'  That  the  homestead  of  a  family  ...  of  any  resident  of 
this  State,  after  his  death,  shall  be  exempt  from  the  payment  of 
debts ;  Provided^  such  decedent  leaves  surviving  him  a  widow 
or  child."  In  Thompson  v,  Thompmn^  51  Ala.  493,  the  lan- 
guage above  copied  was  construed  by  this  court.  It  was  there 
uela  that,  to  come  within  the  statute,  the  child  left  surviving 
must  l)e  under  twenty-one  years  of  age.  We  concur  in  this 
construction,  and  think  that  sections  12,  14,  15  of  the  statute 
demonstrate  that  our  prodecessors  were  right  in  their  view. 
The  particular  contention  in  this  case  is,  that  by  the  operation 
of  said  section  3,  the  homestead  became  exempt  from  the  pay- 
ment of  debts,  but  not  from  the  law  of  descents,  unless  the  es- 
tate proved  insolvent,  when  the  surviving  widow  or  minor  chil- 
dren, one  or  both  as  the  case  might  be,  would  take  in  fee. 
Tkompson  v.  Tlwtnpson,  supra,  is  relied  on  in  support  of  this 
view.    The  question  in  that  case  arose  on  personal  property. 
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The  principle  decided  was,  that  in  case  the  estate  was  solvent, 
and  left  a  balance  for  distribution,  then  the  exempt  personal 

?roperty  should  be  accounted  for  in  hotchpot,  in  iinal  distribution, 
'hat  was  expressly  provided  for  in  section  13  of  the  act.  The 
statute,  in  terms,  and  absolutely,  exempts  the  personal  property 
enumerated  from  the  payment  of  debts,  in  all  cases  where  there 
is  a  surviving  widow  or  minor  child.  The  only  account  after- 
wards taken  of  it  is,  that  in  case  the  estate  proves  solvent,  and 
a  distribution  is  made,  such  exempt  personal  property  becomes, 
and  is  estimated  as,  so  much  advanced  to  those  who  receive  it, 
and  to  be  accounted  for  as  an  advancement.  The  rule  as  to 
the  homestead  is  diiferent.  The  right  of  the  widow  and  minor 
children  is,  prima  facie^  not  a  fee.  It  is  only  during  the  life 
of  the  widow,  and  the  tninority  of  the  children.  All  else  be- 
longs to  the  estate,  unless  there  is  an  insolvency.  This  residu- 
um of  title,  or  reversion,  is  as  much  property  of  the  estate,  as 
is  the  reversion  after  the  determination  of  an  estate  in  dower. 
It  is  contended  for  the  appellee,  that  because  Mr.  Keith's  es- 
tate was  insolvent,  the  exemption  of  the  homestead,  which  oth- 
erwise would  have  continued  only  during  the  minority  of  Miss 
Keith,  became  thereby  enlarged  into  a  fee.  Section  i5  of  the 
act  of  1873  reads  as  follows:  "That  the  homestead  exempted 
for  the  benefit  of  the  widow  and  minor  child  or  children  under 
this  act,  may  be  retained  by  such  wife,  or  by  such  child  or  chil- 
dren, until  it  is  ascertained  whether  the  estate  is  solvent  or  in- 
solvent ;  and  if  the  estate  is  insolvent,  shall  vest  in  them  abso- 
lutely. If  the  estate  is  solvent,  the  homestead  shall  be  lield, 
considered  and  treated  as  a  part  of  the  real  estate  of  the  dece- 
dent, without  reference  to  this  act."  It  will  be  observed,  that 
this  right  to  retain  has  for  its  subject  the  homestead  exempted 
for  the  benefit  of  the  widow  and  minor  child  or  children.  We 
can  not  think  the  legislature  intended  by  this  to  enlarge  the 
minor's  mere  right  to  occMpy^  beyond  the  period  of  minority. 
The  purpose,  we  think,  was,  that  this  right  to  occupy,  whicli, 
in  the  event  the  estate  is  solvent,  determines  when  the  occupant 
becomes  twenty-one,  shall  be  enlarged  to  an  absolute  title^  in 
the  event  the  estate  proves  insolvent.  The  purpose  was  to  en- 
large an  existing  estate  or  interest,  not  to  create  a  new  one, 
after  the  first  had  terminated.  The  estate  in  the  present  case, 
on  the  basis  that  the  estate  was  solvent,  was  a  right  to  occupy 
three  months  and  eight  days.  That  was  the  estate  the  statute 
provided  for  the  enlargement  of.  At  the  time  of  its  termina- 
tion, July  23d,  we  are  not  informed  the  estate  was  insolvent. 
It  may  not  have  been  insolvent.  Destruction  of  property,  de- 
preciation in  stocks  or  other  securities,  failures  of  debtors,  and 
many  possible  events  or  casualties,  may  render  estates  insolvent, 
which  were  amply  solvent  at  the  time  of  decedent's  death.  So, 
Vol.  Lxxn. 
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on  the  other  hand,  estates  apparently  insolvent,  have  been  shown 
to  l>e  solvent,  by  a  failure  to  establish  claims  against  them.  We 
think  we  do  full  justice  to  the  claimant  of  homestead,  when  we 
hold,  as  we  do,  that  an  estate  can  not  be  regarded  as  insolvent, 
until  it  is  so  pronounced  by  judicial  determination;  and  when 
so  pronounced,  it  may  relate  back  to  the  time  of  filing  the  re- 
port of  insolvency,  but  certainly  can  extend  back  no  farther. 
So,  we  hold,  that  the  enlargement  of  the  temporary  right  to 
occupy,  into  a  fee,  can  not  take  place,  unless  the  report  of  in- 
solvency is  made  before  the  termination  of  the  right  to  so  oc- 
cupy. It  is  only  in  such  case  that  there  is  any  right  or  interest 
to  be  enlarged  by  the  happening  of  the  insolvency.  When  the 
limited  or  qualified  right  expires  before  the  insolvency  super- 
venes, there  is  no  estate  left  to  be  enlarged.  Possibly,  there 
might  be  cases  of  collusion,  or  fraud,  which  would  work  an  ex- 
ception to  this  rule ;  but  this  case  requires  no  decision  of  that 
question. 

The  reasonableness  of  this  interpretation  will  be  much  more 
manifest,  when  we  inquire,  what  would  be  the  result  of  the  op- 
posite view.  The  same  language  is  employed,  and  in  the  same 
sentence,  to  define  the  rights  of  the  minor  child,  and  of  the 
surviving  wife.  The  words  must  receive  the  same  construction 
in  the  one  case  as  in  the  other.  If  we  hold  that,  in  the  case  of 
a  minor  child,  the  possession  of  the  liomestead  is  to  be  retained 
by  such  minor  until  it  is  ascertained  whether  the  estate  is  sol- 
vent or  insolvent,  and  this  notwithstanding  such  minor  may 
reach  his  or  her  majority  long  before  the  fact  of  solvency  vel 
no7i  is,  or  can  be  ascertained,  how  can  this  principle  be  made 
applicable  to  the  widow?  Her  right  to  occupy  the  homestead 
continues,  in  all  cases,  during  her  life.  How  can  that  mere 
right  to  occupy  be  prolonged,  so  as  to  cover  an  additional  pe- 
riod, while  the  question  of  the  solvency  of  the  estate  may  re- 
main in  doubt?  Suppose  she  dies  before  that  fact  is  ascer- 
tained ;  who  is  there  to  occupy  during  the  doubtful  period  ? 
And  if  she  die  while  the  estate  is  considered  solvent,  and,  by 
some  unforeseen  event  or  disaster,  it  becomes  necessary  to  have 
it  declared  insolvent,  does  a  new  right  of  homestead,  overleap- 
ing the  chasm,  spring  up  in  her  heir  at  law  ?  Such,  it  wouM 
seem,  would  be  some  of  the  consequences  of  holding  that  the 
right  of  the  minor  to  occupy  the  liomestead  is  prolonged  be- 
yond the  period  of  minority,  that  it  may  be  ascertained  wliether 
the  estate  is  solvent  or  insolvent ;  or,  the  statute  means  one 
thing  when  applied  to  minors,  and  an  entirely  different  thing 
when  applied  to  the  widow.  We  know  of  no  canon  which  will 
authorize  such  interpretation.  The  chief  policy  of  maintaining 
the  right  of  homestead  exemption  after  the  death  of  the  owner, 
is  that  the  widow  and  minor  child  or  childi'en,  in  consideration 
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of  their  presumed  helplessness,  may  have  shelter  and  means  of 
support.  The  constitution  guarantees  these,  and  the  legislature 
is  powerless  to  take  them  away.  Any  thing  beyond  tliem  is 
mere  legislative  bounty.  We  find  nothing  to  justify  its  exten- 
sion in  the  present  case.  Miss  Keith's  homestead  right  did  not 
extend  beyond  the  time  she  attained  her  majority. 

There  being  in  this  case  no  valid  homestead  exemption,  tlie 
error  of  the  judge  of  the  Probate  Court  in  himself  setting  aside 
the  allotment,  without  referring  it  to  the  Circuit  Court,  worked 
no  injury.  And  there  being  no  homestead  exemption  in  the 
way,  the  Probate  Court  had  authority  to  grant  the  order  of  sale. 
The  probate  proceedings  being  regular,  and  title  made  to  Ba- 
ker, tlie  purcliaser,  he  established  his  right  to  recover  the  prem- 
ises sued  for.  The  Circuit  Court  erred  in  the  charge  given. 
It  should  have  been  in  favor  of  the  plaintiff. 

Reversed  and  remanded. 


Farley  v.  Riordon. 

Content  of  Widow's  ClahiL  of  Homestead  tJx^mptio^i, 

1.  CUnm  of  howrstrdd  e.n'mptlou,  and  nmtest  thereof;  whrre  tried. 
Under  statutory  provisions  (Code,  ^  2838,  2841),  the  Probate  Court,  or 
the  judge  of  probate,  has  no  jurisdiction  to  try  any  contest  as  to  the 
right  of  homestead  exemption,  but  is  required  to  certify  the  issue  to  tlie 
Circuit  C'ourt  for  trial,  wliellier  it  arise  on  an  allotment  made  by  comniis- 
sioners,  or  on  an  application  made  to  the  court  under  circumstances 
which  dispense  with  the  necessity  for  the  appointment  of  commissioners. 

2.  Kxct'idioiii*  to  ividoir^s  claim  ;  when  filed. — A  contest  of  the  widow's 
claim  to  a  houiostead  exemption  can  only  be  originated,  in  the  Probate 
Court,  by  the  filing  of  written  exceptions  to  the  allowance  of  the  claim, 
or  of  the  allotment,  as  the  case  may  be ;  which  must  be  filed,  when  made 
to  the  allotment,  within  "thirty  days  after  the  ex  ni  rat  ion  of  the  sixty 
days  "  allowed  them  for  making  their  allotment  ana  report;  and  within 
thirty  days,  when  the  claim  is  made  by  petition  under  circumstances 
which  render  the  appointment  and  rei>oft  of  commissioners  unnecessary, 
all  the  facts  being  presented  by  the  {)leadings. 

3.  Same. — If  exceptions  are  not  hied  within  the  prescribed  time,  the 
court  has  no  power  to  allow  them  to  be  file<l  afterwards ;  and  an  order  of 
continuance,  though  made  by  consent,  and  stated  in  a  subsequent  entr>' 
to  have  been  made  "without  prejudice,"  does  not  enlarge  the  time 
within  which  exceptions  may  be  filed. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Wm.  E.  Clarkk. 
In  the  matter  of  the  petition  of  Mrs.  Margaret  Riordon^ 
widow  of  John  Riordon,  deceased,  selecting  certain  lots  in  tlie 
Vol.  lxxii. 


Digitized  by  VjOOQ iC 


1882.]  OF  ALABAMA.  129 

[Farley  v.  Riordon.] 

city  of  Mobile,  of  which  her  husband  died  seized  and  possessed, 
and  praying  that  the  same  might  be  set  apart  to  her  as  a  home- 
stead, "free  and  exempt  from  all  the  debts  of  the  said  John 
Riordon."  The  petition  was  filed  on  the  19th  November, 
1878,  and  alleged  tliat  said  John  Riordon  died,  intestate,  on  the 
10th  September,  1878,  leaving  no  children ;  that  he  occupied 
as  his  homestead,  at  the  time  of  his  death,  two  of  the  lots, 
which  were  particularly  described,  and  which  did  not  exceed 
^500  in  value;  and  that  the  third  lot,  also  particularly  de- 
scribed, "  is  immediately  adjoining  and  contiguous  to  said  lots 
first  above  described,  and  is  of  tlie  value  of  not  more  than 
§i4rOO,  or  §500 ;  and  petitioner  therefore  selects  as  her  home- 
stead the  whole  of  said  real  estate,  being  of  less  value  than 
$2,000,  and  prays  that  the  same  may  be  set  apart  to  her  as  her 
homestead,"  &c.  On  the  filing  of  this  petition,  the  Probate 
Court  appointed  the  23d  Xoveniber  for  the  hearing,  and  ordered 
notice  of  the  application  to  be  given  to  the  administrator,  Owen 
Farley.  On  the  23d  November,  as  the  minute-entry  of  that 
date  recites,  "  the  hearing  of  questions  incidental  to  the  appli- 
cation of  Margaret  Riordon  for  the  exemption  allowed  by  law 
having  been  set  down  for  hearing  this  day,  came  the  attorneys 
of  the  applicant  and  administrator,  and  request  the  court  to 
continue  the  proceedings ;  and  it  is  so  ordered."  On  the  12th 
January,  1880,  a  petition  was  tiled  by  the  administrator,  asking 
an  order  to  sell  the  real  estate  for  the  payment  of  debts ;  and 
on  the  same  day  an  order  was  entered  on  the  minutes,  that  the 
hearing  of  the  widow's  petition  "  be  set  down  for  the  15th 
inst."  On  the  15th  January,  an  order  was  entered  in  the  mat- 
ter of  said  petition,  in  these  words:  "Continued  by  agreement 
of  counsel,  under  leave  of  the  court." 

The  following  orders  were  afterwards  entered  in  the  matter 
of  the  petition,  at  the  dates  specified:  February  25th,  1880: 
'"  Came  the  parties,  and  upon  filing  of  demurrer  by  defendant, 
the  cause  was  continued  to  the  30th  inst."  March  3l8t,  1880: 
"  Came  Margaret  Riordon,  widow  of  John  Riordon,  in  person 
and  by  attorney ;  and  came  also  Owen  Farley,  the  administrator 
of  the  estate  of  said  deceased,  in  person  and  by  attorney,  and 
asks  the  court  to  consider  and  pass  upon  the  application  of  said 
Margaret  for  the  whole  of  the  real  estate  of  said  decedent  to 
be  exempted  to  her  as  her  homestead,  on  the  ground  that  said 
lands  are  of  value  less  than  $2,000 ;  and  the  hearing  of  the 
cause  having  been  continued  without  prejudice,  as  can  be  seen 
by  reference  to  decree  of  continuance  of  November  23d,  1878, 
the  court  proceeds  to  hear  counsel  on  said  application.  There- 
upon, counsel  for  contestant  demurs  to  said  petition,  as  fol- 
lows," setting  out  the  demurrer ;  '*  and  the  court  having  over- 
ruled said  demurrer,  counsel  for  contestant  thereupon  submits 
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exceptions  to  said  claim  of  exemption,  as  follows,"  setting  them 
out :  "  which  said  exceptions  counsel  for  the  petitioner  moves 
to  strike  from  the  files,  because  the  same  were  not  filed  within 
the  time  prescribed  by  law.  Said  motion  to  strike  from  the 
files  was  denied  by  the  court,  as  said  cause  had  been  continued 
by  agreement,  and  without  prejudice,  as  shown  by  the  fore- 
going orders  of  the  court ;  to  which  ruling  counsel  for  the 
{petitioner  excepted.  Motion  was  then  made  by  the  counsel 
or  the  petitioner,  to  certify  to  the  Circuit  Court  of  the  county 
the  issue  made  up  on  the  exceptions  filed  to  the  petition ;  which 
motion  was  denied  by  the  court,  as  no  allotment  of  the  home- 
stead had  as  yet  been  made  (Code,  g  2841^ ;  to  which  action  of 
the  court  the  petitioner  excepted.  Tliereupon,  came  the 
attorneys  for  petitioner,  and  say  that  the  proceedings  in  this 
cause  ought  to  abate,  because  the  Probate  Court  has  no  juris- 
diction to  hear  and  determine  the  issue  formed  on  exceptions 
to  the  allotment  of  a  homestead.  The  court  overruled  this 
motion,  and  the  petitioner  excepted."  The  trial  then  pro- 
ceeded, and,  on  the  evidence  adduced,  the  court  gave  Mi^. 
Riordon  an  election  to  take  either  of  the  two  houses  and  lot.- 
as  her  homestead  ;  but  she  declined  to  make  an  election  between 
them,  and  sued  out  an  appeal  to  the  Circuit  Court;  and  that 
court,  on  errors  assigned,  revereed  the  decree  of  the  Probate 
Court,  and  remanded  the  cause  to  that  court  for  further  pro- 
ceedings ;  holding  that  the  exceptions  were  filed  too  late,  and 
that  they  ought  to  have  been  stricken  out  on  motion.  The 
administrator  appeals  from  this  judgment,  and  here  assigns  it 
as  error. 

OvKKALL  &  Bestor,  for  appellant. 

G.  L.  Smith,  contra, 

SOMERVILLE,  J. — Under  the  provisions  of  the  present 
Code  (^1876),  the  Probate  Courts  of  this  State  have  no  jurisdic- 
tion to  try  any  controversy  touching  the  right  of  exemption  to 
real  estate  claimed  as  a  homestead.  This  want  of  jurisdiction 
extends  to  all  cases  where  the  question  is  raised,  whether  the 
allotment  has  already  been  made  and  reported  by  commis- 
sioners, after  they  have  made  the  selection  and  valuation,  or 
whether  the  controversy  arise  on  application  made  directly  to 
the  court  under  such  circumstances  as  to  authorize  the  appoint- 
ment of  commissioners  to  be  dispensed  with,  as  unnecessary  to 
the  ascertainment  of  the  requisite  facts.  The  language  of  the 
statute  is,  ''In  no  case  shall  the  trial  of  the  right  of  homestead 
be  had  before  a  judge  of  probate^  or  justice  of  the  peace." 
Code,  §  2838.     In  all  litigated  cases,  therefore,  where  such  a 
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contest  is  properly  raised,  the  issue  formed  is  required  to  be 
certified  by  tlie  probate  judge  to  the  Circuit  Court  of  the 
county,  to  be  tried  therein  at  the  next  term  thereof;  after 
which,  the  judgment  of  the  Circuit  Court  shall  be  certified 
back  to  the  Probate  Court  for  further  proceedings." — Code, 
S,§  2841,  2838;  Kdly  v.  Garrett,  67  Ala.  304 ;  Baker  v.  Eeith, 
at  present  term. 

The  Code  prescribes  the  only  manner  in  which  such  a  contest 
can  be  originated  in  the  Probate  Court.  This  can  be  done  by 
the  personal  representative  of  the  decedent,  or  any  person  in 
adverse  interest,  and  must  be  by  the  filing  of  written  exceptions 
to  the  allowance  of  the  cla'm,  or  to  the  allotment  of  the  home- 
stead, as  the  case  may  be. — Code,  §  2841.  The  time  is  also 
prescribed,  within  which  these  exceptions  shall  be  filed  and  the 
contest  thus  initiated.  When  the  claim  is  made  through  the 
appointment  of  sworn  commissioners,  it  becomes  their  duty  to 
make  the  selection  and  valuation,  and  report  the  same  to  the 
Probate  Court  within  sixty  days  after  their  appointment;  and 
the  exceptions  are  required  to  be  filed  "  within  thirty  days 
after  the  expiration  of  said  sixty  days." — Code,  §  2841 ;  Acts 
1876-7,  §  24,  p.  42.  This  method  of  contest  is  made  appli- 
cable to  all  cases,  "  when  homestead  or  exemption  is  claimed  by 
the  widow,  or  guardian  of  the  minors  "  (Code,  §  2841) ;  and  a 
natural  and  reasonable  construction  of  the  statute  is,  where  no 
report  of  commissioners  is  required,  the  facts  being  all  pre- 
sented by  the  pleadings,  the  administrator  is  allowed  thirty 
days  within  which  to  file  his  exceptions  to  the  allowance  of  the 
claim  made  in  the  petition.  The  clause  having  reference  to  the 
"sixty  days,"  seems  to  have  no  field  for  operation,  except  in 
those  cases  where  commissioners  are  appointed,  and  it  becomes 
their  duty  to  make  a  report. 

The  petition  of  the  appellee,  claiming  and  selecting  her  ex- 
emption in  a  right  of  homestead  as  widow  of  the  decedent,  was 
filed  in  November,  1 878,  and  is  fully  shown  by  the  record  to 
have  been  brought  at  once  to  the  attention  of  the  appellant,  as 
administrator.  No  exceptions  were  filed  by  the  contestant,  un- 
til March,  1880,  considerably  more  than  a  year  after  the  peti- 
tion was  filed.  We  are  of  opinion,  that  they  were  properly  or- 
dered to  be  stricken  from  the  files  by  the  Circuit  Court,  under 
these  circumstances.  The  Probate  Court  had  no  power  to  au- 
thorize the  issue  to  be  made  up  after  the  lapse  of  the  period  of 
time  fixed  by  statute.  It  is  a  question  of  jurisdiction,  and  not 
of  mere  pleading.  The  filing  of  the  exceptions  was  a  condition 
precedent  to  the  exercise  of  the  jurisdiction,  and  without  it  no 
issue  could  be  formed,  or  contest  raised  by  the  appellant ;  unless, 
perhaps,  by  demurrer,  in  certain  cases  not  necessary  to  be  con- 
sidered. 
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The  diflBculty  under  consideration  is  not  obviated  by  the  con- 
tinuance of  the  appellee's  petition,  and  proceedings  thereunder. 
The  order  of  continuance,  though  made  at  the  request  of  both 
parties,  did  not  operate  as  an  extension  of  the  time  allowed  for 
filing  the  exceptions.  It  was  made  only  four  days  after  the  peti- 
tion was  filed,  and  there  remained  ample  time  within  which  the 
issue  required  by  statute  could  have  been  formed.  The  recital 
by  the  probate  judge,  in  an  order  made  more  than  a  year  after- 
wards, to  the  effect  that  the  continuance  was  made  "  without 
prejudice,"  does  not  change  its  legal  effect,  in  the  absence  of 
any  evidence  of  an  express  agreement  of  counsel  touching  the 
question.— CbZ//^/'  v.  Folk,  66  Ala.  223. 

The  action  of  the  Circuit  Court  is  without  eiror,  and  its 
judgment  is  aflirmed. 


Hendricks  v.  Hendricks. 

Bill  in  Kiuity  for  Divorce^  oil  account  of  Abandonment, 

1.  Proof  oj  residence. — By  express  statutory  provision  (Code,  §  2691), 
a  divorce  can  not  be  grant eci  on  the  ground  of  voluntary  abandonment, 
unless  it  is  alleged  and  proved  that  the  party  applying  for  it,  whether 
husband  or  wife,  has  been  a  bona  fide  resident  of  this  State  for  three 
years  next  before  the  filing  of  the  bill ;  and  the  statute  being  intended 
to  guard  against  frauds  on  the  jurisdiction  of  the  court,  while  the  fact  of 
such  residence  may,  like  any  other  fact,  be  proved  by  circumstances,  the 
court  will  not  act  upon  proof  of  circumstances  which  are  not  in  them- 
selves conclusive,  when  it  is  apparent  that  the  fact,  if  it  exists,  can  be 
established  by  direct  and  indisputable  evidence. 

Appeal  from  the  Chancery  Court  of  Blount. 

Heard  before  the  Hon.  Thoma8  Cobbs. 

The  bill  in  this  case  was  filed  on  the  15th  Febniary,  1882,  by 
David  A.  Hendricks,  and  sought  a  divorce  from  his  wife,  on 
the  ground  of  voluntary  abandonment  for  more  than  two  years 
before  the  tiling  of  the  bill.  On  final  hearing,  on  pleadings 
and  proof,  the  chancellor  dismissed  the  bill,  on  the  ground  that 
the  complainant  liad  failed  to  prove  his  residence  hona  fide  in 
tlie  State  for  the  three  years  next  before  the  filing  of  the  bill ; 
and  the  chancellor's  decree  is  now  assigned  as  error. 

Hamill  &  Dickinson,  and  L.  R.  Hanna,  for  appellant. 

John  A.  Lusk,  contra. 
Vol,  Lxxii. 
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BRICKELL,  C.  J. — We  concur  in  the  decree  of  the  chan- 
cellor. The  statute,  in  express  terms,  prohibits  the  filing  a  bill 
for  divorce  upon  the  ground  of  voluntary  abandonment,  unless 
it  is  alleged  and  proved,  that,  for  three  years  next  before  the 
filing  of  the  bill,  the  complainant  has  been  honafide  a  resident 
of  this  State.— Code  of  1876,  §  2691.  The  obvious  purpose 
of  the  statute  is  the  prohibition  of  divorces  bv  the  jurisdiction 
having  authority  to  decree  them,  to  those  who,  it  is  possible, 
may  have  transiently  and  temporarily  transferred  their  resi- 
dence to  this  State,  or  who,  after  the  abandonment  has  occurred, 
may  have  transferred  their  actual  domicile  from  this  to  another 
State — the  prevention  of  frauds  upon  the  law,  by  a  temporary 
residence  raised  for  the  purpose  of  giving  jurisdiction  to  the 
court.  It  is  true,  it  is  shown  by  the  evidence  that  the  marriage 
occurred  in  this  State,  more  than  thirty  years  before  the  bill 
was  filed,  and  that,  at  different  times  thereafter,  husband  and 
wife  were  residing  in  the  State ;  and  there  is  an  absence  of  evi- 
dence that  there  was  at  any  time  a  change  of  the  domicile  of 
either.  The  hona  fide  residence  which  the  statute  requires 
may,  like  any  other  fact,  be  proved  by  circumstances ;  but  the 
circumstances  should  be  strong,  in  themselves  conclusive,  and 
inconsistent  with  any  other  reasonable  hypothesis,  than  the  ex- 
istence of  the  fact.  In  a  suit  for  divorce,  the  interests  of  so- 
ciety, as  well  as  the  interests  of  the  parties,  are  involved  ;  and 
as  to  a  material  fact,  the  court  should  not  proceed  upon  evi- 
dence which  is  consistent  with  the  non-existence  of  the  fact ; 
especially,  when  it  is,  as  in  the  present  case,  manifest  that,  if 
the  fact  really  exists,  the  party  complaining  has  the  means,  and 
has  had  the  opportunity,  of  proving  it  directly  and  indisputa- 
bly. The  complainant  was  a  witness  in  his  own  behalf,  and 
knew  the  locality  of  his  residence  during  the  three  years  next 
preceding  the  bill,  and  every  fact  showing  that  it  was  honafide. 
There  are  other  witnesses  who  knew  the  fact,  and  yet  neither 
he  nor  they  were  examined  directly  in  reference  to  it.  The 
court  can  feel  but  little  security  in  A.cting  upon  inconclusive 
circumstances  and  presumptions,  in  the  presence  of  the  fact, 
that  there  was  more  satisfactory  evidence,  which  would  remove 
all  just  doubt,  the  party  had  the  ability  and  opportunity  to 
produce.  A  door  tor  collusive  divorces,  against  which  the 
statutes  have  with  caution  interposed  guards,  would  be  opened, 
of  which  the  wary  and  unscrupulous  would  not  fail  to  taxe  ad- 
vantage. 

Let  the  decree  be  affirmed. 
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Lianier  v.  Richardson* 

Application  for  Mandaviits  to  Probate  Judae^  in  matter  of 
Entry  of  Judgment  on  Verdict  EstaJjliahing  Will. 

1.  Entry  of  judgment  or  decree  by  Probate  Court;  when  promrly  made 
and  dated. — A  decree  of  the  Probate  Court,  rendered  on  the  nnal  settle- 
ment of  an  estate,  usually  embraces  the  findings  of  the  court  on  both  law 
and  fact,  and,  like  a  decree  in  chancery,  can  not  be  known  until  it  is  of- 
ficially announced  bv  the  judge ;  and  it  should  bear  date  and  take  efiect 
as  of  the  time  of  said,  official  announcement.  But,  when  the  probate  of  a 
will  is  contested,  and  an  issue  of  devittnrit  vel  non  is  submitted  to  a  jury, 
who  find  in  favor  of  the  will,  the  judgment  necessarily  follows  the  ver- 
dict, as  in  an  action  at  law ;  and  the  verdict  being  renciered  on  Saturday 
morning,  while  the  court  is  in  session,  the  judgment  is  proi^erly  entered 
and  dated  as  of  that  day,  although  the  entry  was  not  actually  made  until 
ten  o'clock  at  night,  after  the  expiration  of  office  hours. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  tlie  Hon.  II.  C.  Speake. 

In  this  case,  as  the  record  shows,  a  petition  was  filed  with  the 
clerk  of  said  court,  on  the  19th  June,  1882,  by  Laura  P.  A. 
Lanier  and  others,  containing  the  following  allegations  and 
prayer:  "  Your  petitioners  represent,  that  on  the  18th  Septem- 
ber; 1881,  Mrs.  Martha  T.  Russell  tiled  in  the  Probate  Court  of 
said  county  her  petition  for  the  probate  of  a  pai)er  writing,  pur- 
porting to  be  the  last  will  and  testament  of  Missouri  W.  Mc- 
Calley,  deceased.  As  heirs  at  law  of  the  said  Missouri,  your 
petitioners  were,  with  others,  made  parties  to  said  petition  ;  and 
afterwards,  on  the  7th  October,  1881,  tiled  in  said  court  their 
written  specifications  of  objection  and  contest  to  the  probate  of 
said  will.  Thereupon,  an  issue  was  joined  pursuant  to  law,  and 
said  cause  was  tried  by  a  jury  in  said  court;  and  said  jury  re- 
turned a  verdict,  sustaining  said  will.  The  jury  brought  in 
their  verdict  on  Saturday  morning,  March  4th,  18S2;  and  the 
court  received  said  verdict  on  said  Saturday  morning,  discharged 
the  jury,  and  adjourned,  without  setting  a  day  to  enter  a  judg- 
ment or  decree  on  said  verdict.  On  Saturday  night,  March  4th, 
1882,  between  the  hours  of  eight  and  ten  o'clock,  the  court  en- 
tered the  judgment  or  decree  on  said  verdict.  The  regular 
business  or  oflice  hours  of  said  court  are  from  nine  o'clock  a.  m., 
to  four  o'clock  p.  m.,  as  prescribed  by  statute.  No  notice  of  the 
entry  of  said  decree  was  given  to  contestants,  or  to  their  coun- 
sel ;  and  no  notice  was  given  to  them  of  the  time  when  said  de- 

VOL.   LXXII. 


Digitized  by  VjOOQ iC 


1882.  OF  ALABAMA.  135 

[Lanier  v.  Richardson.] 

cree  would  be  entered.  Wlien  said  decree  was  so  entered,  neither 
said  contestants  nor  their  counsel  were  present.  Your  petitioners 
allege,  that  the  entry  of  said  judgment  or  decree,  so  made  as 
aforesaid  on  Saturday  night,  March  4th,  1882,  was  ^ra-judi- 
eial,  null  and  void ;  and  that  said  entry  could  not  le^gally  have 
been  made  sooner  than  Monday,  March  6th,  1882.  The  prem- 
ises considered,  your  petitioners  pray  for  a  peremptory  writ  of 
mandamus^  directed  to  Hon.  William  Richardson,  probate 
judge  of  said  county,  commanding  and  requiring  him,  as  such 
jud^,  to  annul  and  cancel  the  entry  so  made  by  him  on  the 
night  of  March  4th,  1882,  and,  in  lieu  thereof,  to  enter  said 
judgment  or  decree  as  of  Monday,  March  6th,  1882." 

On  the  hearing  of  the  (ipplication,  with  the  evidence  adduced 
for  and  a^inst  it  (which  it  is  not  necessary  to  state,  since  this 
court  decides  the  case  on  the  allegations  of  the  petition  alone), 
the  Circuit  Court  refused  to  award  a  raarulainus  as  prayed ; 
and  this  judgment  is  now  assigned  as  error. 

Walker  &  Shelby,  for  appellants. 

Cabaniss  &  Ward,  contra, 

STONE,  J. — When  this  case  was  first  presented  to  us,  we 
were  inclined  to  believe  the  judgment  should  have  borne  date 
on  the  Monday  succeeding  tlie  Saturday  morning  on  which  the 
verdict  was  rendered.  The  ground  of  that  first  impression  was, 
that  the  judgment  establishing  the  will  was  entered  on  the 
minutes  of  the  court  after  ofMce  hours  on  Saturday,  being  in 
fact  so  entered  between  eight  and  ten  o'clock,  Saturdaj  night. 
We  had  then  recently  decided  the  case  of  Pinney  v.  Tl  iUiains^ 
at  the  last  term  (69  Ala.  311),  which  was  an  attempt  to  compel, 
by  mandamus^  a  change  of  the  date  of  a  decree  of  the  Probate 
Court.  Speaking  of  the  duty  of  the  probate  judge  in  such  case, 
we  tlien  said :  "  It  clearly  seems  to  be  true,  that  every  such  de- 
cree ought  to  be  dated  when  it  is  filed  in  the  oflSce  as  a  paper  in 
the  cause,  and  not  before  or  after ;  and  that  the  dating  of  such 
decree  is  a  mere  ministerial  act,  as  distinguished  from  the  judi- 
cial act  of  its  rendition,  and  the  discretionary  power  of  deter- 
mining its  terms,  conditions,  or  contents.  These  propositions 
we  are  strongly  inclined  to  favor ;  but,  as  they  are  not  neces- 
sarily before  us  for  our  consideration,  we  do  not  undertake  to 
decide  them."  The  decree,  in  that  case,  was  rendered  on  a  final 
settlement  of  an  estate ;  and  such  decrees  usually  embrace  the 
findings  of  the  court,  both  on  law  and  facts.  Their  principles, 
or  terms,  can  not  l)e  known,  until  they  are  proclaimed  or  recorded 
by  the  presiding  judge.  They  resemble  the  decrees  of  a  chan- 
cellor, and  remain  in  the  breast  of  the  judge,  unknown  and  sub- 
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ject  to  change,  until  their  official  announcement.  There  is  an 
eminent  fitness  in  holding  that  snch  decrees  take  effect,  and 
should  date,  from  the  time  they  are  uttered,  or  made  known. 
Till  then,  they  are  not  decrees,  and  there  is  no  means  of  ascer- 
taining what  they  will  be.  Parties  can  not  be  expected 
to  take  action  in  reference  to  such  decrees,  until  they  are  pro- 
nounced ;  and  till  then,  time  should  not  be  computed. 

As  we  have  intimated  above,  the  present  is  a  case  of  contested 
will.  The  w^ill  of  M.  W.  McCalley  had  been  propounded  for 
probate,  and  objections  in  writing  had  also  been  filed,  resisting 
its  probate  and  establishment.  Thereupon,  an  issue  devisavit 
vel  non  was  made  up,  and  submitted  to  a  jury.  Either  party 
had  the  right  to  claim  a  jury  trial.— Code  of  1876,  §  2317.  We 
must  presume  this  right  was  claimed,  as  the  court,  in  the  absence 
of  sucn  claim,  would  not  have  awarded  it.  Such  jury  trials  are 
governed  by  the  same  rules  as  those  which  obtain  in  courts  of 
law. — Ih.  §  2326.  AVhen  the  jury  returned  their  verdict,  in 
favor  of  the  will,  the  judgment  of  the  court  establishing  it  was 
a  matter  of  course,  unless  the  verdict  was  set  aside,  and  a  new 
trial  granted. — Ih.  §  2329.  In  this,  the  analogy  between  it  and  a 
suit  at  law  is  perfect.  When  the  verdict  was  rendered  in  this 
case,  sustaining  the  will,  the  contestants  were  as  fully  informed 
what  the  judgment  would  be.  as  they  were  when  the  minute- 
entry  was  written  up.  Of  course,  we  intend  this  remark  to  ap- 
?ly  only  when  there  is  no  ground  for  arresting  the  judgment, 
'he  judgment  entered  is  but  the  logical  conclusion,  resulting 
from  the  premises  ascertained  by  the  verdict.  In  practice,  the 
judgment  on  verdict  is  rarely,  if  ever,  announced  by  the  court. 
It  follows  BO  naturally  and  necessarily,  that  it  is  taken  for  gran  ted. 
Its  first  actual  utterance  is  in  the  reading  of  the  minutes,  the 
work  of  the  clerk.  The  judgment,  no  matter  when  written  up, 
is  considered  and  treated  as  given  on  the  day  of  verdict  is 
rendered.  Such  is  the  rule  in  trials  at  common  law ;  and  we 
think  the  same  rule  must  be  observed  in  this  case.  In  what  we 
have  said,  we  have  considered  only  the  averments  of  the  petition. 
It  presents  no  case  for  relief. 
AflSrmed. 
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1.  What  demands  may  be  reached  by  garnishment. — The  principle  is 
well  settled,  that  onlv  such  debts,  or  money  demands,  can  oe  reached 
by  garnishment,  as  the  defendant  himself  might  recover  by  action  of 
debt,  or  indebitatus  assumpsit^  in  his  own  name ;  and  when  the  defend- 
ant has  no  such  cause  of  action,  the  plaintiff  in  the  process  can  assert  no 
better  right,  unless  he  can  show  some  fraud  or  collusion,  by  which  his 
legal  rights  are  prejudiced. 

2.  Same. — where  the  garnishees  answer,  that  the  defendant  is  in 
their  employ  as  a  clerk,  at  an  agreed  compensation  of  $25  per  week,  pay- 
able in  advance,  and  so  paid  at  the  beginning  of  each  week,  each  party 
reserving  the  privilege  ot  terminating  the  contract  at  any  time  without 
cause,  there  is  no  liability  which  can  be  reached  b>[  the  garnishment ; 
and  the  fact  that  this  contract  was  made,  on  the  service  of  the  garnish- 
ment, with  the  intent,  on  the  part  of  the  debtor,  to  defeat  the  garnish- 
ment proceedings,  does  not  render  the  garnishees  liable,  when  it  does 
not  appear  that  they  participated  in  his  fraudulent  intent,  and  he  refused 
to  continue  in  their  employment  under  the  former  contract  between 
them,  by  which  his  wages  were  payable  monthly  in  advance. 

Appeal  from  the  City  Court  of  Mobile.  - 

Tried  before  the  Hon.  O.  J.  Sememes. 

The  appellant  in  this  case  obtained  a  judgment  in  said  City 
Court,  during  its  April  term,  1881,  against  Lawrence  McGet- 
rick,  for  $683.10;  and  sued  out  a  garnishment  against  J.  Pol- 
lock &  Co.,  a  mercantile  partnership,  as  the  debtors  of  said 
McGetrick,  which  was  served  on  them  on  the  26th  May,  1881. 
One  of  the  ffarnishees  appeared,  and  answered  in  the  name  of 
the  partnership;  alleging  that  they  were  not  indebted  to  said 
McGetrick,  either  at  the  service  of  the  garnishment,  or  at  the 
time  of  tiling  their  answer,  and  would  not  be  indebted  to  him 
at  any  future  time,  by  virtue  of  any  contract  existing  between 
them ;  but  stating,  also,  that  McGetrick  was  in  their  employ- 
ment, at  the  time  of  the  service  of  the  garnishment,  "by  the 
month,  he  having  the  right  to  quit  at  the  end  of  any  month,  and 
they  having  the  right  to  discharge  him  at  the  end  of  any  month, 
without  cause;"  and  that  on  the  Ist  June,  1881,  they  made  a 
contract  Mnth  said  McGetrick,  by  the  terms  of  which  they  "  were 
to  pay  him  $25  per  weelc  for  his  services,  in  advance,  which 
has  been  done,  each  party  having  the  right  to  terminate  the 
contract  at  any  time."  Tne  answer  was  filed  on  the  5th  July, 
1881,  and  was  not  contested ;  but  the  garnishees  were  required, 
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on  motion  of  the  plaintiff,  to  answer  orally  in  open  court,  and 
they  so  answered  during  the  July  term  of  the  court,  1882. 
The  following  are  the  material  portions  of  the  oral  answer : 
"  Pollock  &  Co.  have  paid  said  McGetrick  his  wages  regularly, 
since  the  service  of  said  garnishment,  according  to  contract 
made  with  him  on  1st  June,  1881.  He  has  never  been  dis- 
charged, but  has  been  constantly  in  our  employment  since  the 
service  of  the  garnishment.  The  original  agreement  of  employ- 
ment, under  winch  he  was  working  when  the  garnishment  was 
served,  was  dissolved  on  the  Slst  May,  1881 ;  and  we  then 
agreed  to  pay  him  $25  per  week  in  advance  for  his  services. 
The  contract  was  put  in  writing  on  that  day,  and  we  then  paid 
him  for  one  week's  services  in  advance,  before  the  work  was 
performed ;  and  we  have  paid  him  his  salary,  under  that  con- 
tract, up  to  the  present  time,  and  now  owe  him  nothing.  Said 
contract  of  June  Ist  was  made  with  the  intention  of  defeating 
this  garnishment,  as  he  refused  to  work  unless  such  a  contract 
was  entered  into." 

The  written  contract,  which  was  produced,  and  signed  by 
both  parties,  was  in  these  words:  ''Whereas  L.  McGetrick  has 
heretofore  been  employed  by  J.  Pollock  &  Co.  as  a  salesman, 
by  the  month,  with  the  privilege  of  quitting  said  business  at 
any  time  at  the  end  of  any  month ;  and  whereas,  on  the  31st 
May,  1881,  he  did  notify  said  J.  Pollock  &  Co.  that  he  would 
not  continue  any  longer  as  salesman  for  them,  which  was  as- 
sented to  by  them;  and  whereas,  on  this  1st  June,  1881,  it  is 
agreed  by  and  between  said  McGetrick  and  J.  Pollock  &  Co. 
that  they  employ  said  McGetrick,  from  this  day,  by  the  week, 
and  are  to  pay  him,  in  advance,  the  sum  of  $25  per  week ; 
which  sum  of  money,  for  one  week  from  this  date,  has  been 
paid.  And  it  is  further  agreed  by  and  between  the  said  parties, 
that  said  McGetrick  is  at  liberty  to  quit  said  employment  at 
the  end  of  any  week,  and  the  said  Pollock  &  Co.  may  discharge 
him  at  any  time  they  think  proper  to  do  so." 

This  being  all  the  evidence,  the  court  discharged  the  garnish- 
ees ;  to  which  ruling  and  judgment  the  plaintiff  duly  excepted, 
and  he  now  assigns  it  as  error. 

AxDKRsoN  &  Boxi),  for  appellant,  contended  that  the  con- 
tract between  the  garnishees  and  McGetrick  was  not,  in  legal 
effect,  a  contract  for  his  employment  only  one  week,  or  from 
week  to  week,  but  contemplated  a  continuous  and  permanent 
employment,  for  at  least  one  year;  that  this  was  the  practical 
construction  which  the  parties  themselves  had  placed  on  the 
contract;  that  the  admitted  ''fraudulent  intent"  in  the  making 
of  the  contract  showed  it  was  a  mere  device  or  subterfuge 
which  the  law  would  not  sanction ;  and  that  the  garnishees,  not 
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being  discharged  until  the  final  judgment  in  their  favor,  were 
liable  for  the  moneys  paid  by  them  to  McGetrick  in  the  mean- 
time, to  the  amount  due  on  the  plaintiffs  judgment.  They 
cited  Story  on  Contracts,  3d  ed.,  §  962;  3  T.  E.  76;  2  T.  it. 
453;  3  Car.  &  P.  609;  RaUroad  Co,  v.  Whitney,  39  Ala.  468; 
Leslie  V.  Mefi^riR,  58  Ala.  322;  Drake  on  Attachments,  §§  687, 
606;  7  Barn.  &  Cr.  562;  8  Dow.  &  Ry.  336;  Camp  v,  CUrk, 
14  Vermont,  387 ;  Bibb  v.  Smith,  1  Dana,  680 ;  Crreene  v. 
Doughty,  6  N.  H.  572;  Enos  v.  TutUe,  3  Conn.  27 ;  Price  v. 
Bradford,  4  La.  35. 

Fajth  &  Cloud,  contra, — There  never  was  a  debt  due  from 
the  garnishees  to  McGetrick,  for  which  he  could  have  main- 
tained an  action  of  debt,  or  indehitat/iifi  assumpsit  against  them ; 
and  this  is  the  test  of  the  garnishee's  liability. — Roby  v.  Lahi- 
zan,  21  Ala.  60 ;  Powell  v.  Sammons  cfe  Dotes^  31  Ala.  652 ; 
NesbiU  v.  Ware,  30  Ala.  68 ;  HaU  v.  Magee  dt  Reid,  27  Ala. 
414;  Lightfootv.  Rupert,  38  Ala.  666.  The  answer  of  the 
garnishees  denied  any  indebtedness,  and  it  was  not  contested  ; 
and  this,  of  itself,  entitled  them  to  a  discharge.  But  a  creditor^ 
even  when  his  claim  has  been  reduced  to  judgmerit,  has  no  lien 
or  claim  on  the  future  wages  or  earnings  ot  his  debtor ;  and 
there  is  no  statute,  nor  any  principle  of  public  policy,  which 
forbids  that  the  debtor  should  require  payment  in  advance 
for  any  labor  he  may  perform,  or  any  personal  services  he 
may  render.  The  payment  of  honest  debts  is  a  duty,  which 
the  law  recognizes  and  enforces;  but  the  support  and  mainten- 
ance of  his  family  by  the  debtor  is  a  duty  of  at  least  equal  ob- 
ligation, and  is  enjoined  by  the  highest  principles  of  civil  as 
well  as  natural  law. 

SOMERVILLE,  J. — It  has  long  been,  and  is  now,  the  settled 
doctrine  in  this  State,  that  only  such  moneyed  demands  can  be 
subjected  to  garnishment,  as  the  defendant  can  in  his  own  name 
recover  in  an  action  of  debt,  or  indehhaius  assuiapHti. — Jones^ 
Adm'r  v.  Crews,  64  Ala.  368;  1  Brick.  Dig.  p.  175,  §  314. 

It  is  obviously  true,  that  an  attaching  or  garnishing  creditor 
can  not,  through  the  levy  of  his  process,  acquire  any  higher  or 
better  rights  to  the  debt  or  assets  attached,  than  the  defendant 
had  when  the  garnishment  or  attachment  was  served ;  unless 
he  can  show  some  fraud  or  collusion,  by  which  his  just  and  le- 
gal rights  are  prejudiced. — Drake  on  Attach.  §  223. 

The  application  of  these  principles  proves  fatal  to  the  appel- 
lant's right  of  recovery.  The  contract  between  Pollock  &  Co., 
the  garnishees,  and  the  defendant,  McGetrick,  was,  that  the 
defendant  would  serve  them  as  a  salesman,  in  their  business, 
upon  the  following  terms  and  conditions :  They  were  to  pay 
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him  twenty-five  dollars  per  week  in  advcmce^  so  long  as  he 
might  continue  in  their  employment.  Each  party  had  me  right 
to  terminate  the  contract  at  any  time,  the  garnishees  reserving 
the  right  to  discharge  McGetrick  within  their  discretion,  with 
or  without  cause,  and  he  having  the  like  privilege  of  abandon- 
ing their  employment  whenever  he  saw  tit.  It  is  shown  that 
he  continued  in  the  employment  of  the  garnishees,  under  this 
arrangement,  for  more  than  a  year ;  during  which  period  of 
time  they  punctually  paid  him  his  weekly  wages  of  twenty-five 
dollars  in  advance ;  and  they  answered  tliat  they  owed  nothing 
at  the  time  of  the  trial.  The  court  discharged  the  garnishees, 
on  motion ;  and  it  is  insisted  that  this  was  error. 

The  test  of  the  correctness  of  the  ruling  is  simple.  Could 
the  defendant,  under  the  contract,  have  recovered  anything 
from  his  employers,  Pollock  &  Co.,  at  any  time  within  the  pe- 
riod covered  by  the  garnisliment  proceedings  ?  Could  he  have 
ever  successfully  sued  Pollock  &  Co.  in  debt,  or  indebitatvs 
assumpsit  ?  It  is  manifest  that  he  could  not.  The  contract 
was  for  no  definite  time.  Either  party  had  the  right  to  annul 
or  abandon  it  at  any  time.  The  contract  price  of  each  week's 
labor  was  paid  in  advance.  Suppose  the  defendant  had  gone, 
at  the  beginning  of  business  hours  on  any  Monday  morning,  and 
tendered  liis  services,  at  the  same  time  demanding  his  week's 
wages  in  advance;  the  garnishees  might  have  refused'  to  pay^ 
aim  it  would  constitute  no  breach  of  the  contract  /  because  it 
could,  at  most,  be  construed  only  as  a  refusal  to  employ,  and 
this  right  they  possessed.  The  power  of  discharge  at  any  time 
would  necessarily  involve  the  power  to  refuse  doing  anything 
which  would  operate  as  a  continuance  of  the  employee  in  ser- 
vice. Xo  action  could  possibly  lie  on  such  an  alleged  breach. 
So,  it  is  equally  clear,  that  no  action  would  lie  by  the  defend- 
ant, McGetrick,  for  the  services  of  any  given  week,  after  he 
had  been  paid  for  such  services  in  advance.  The  plea  of  pay- 
ment would  be  a  full  defense. 

We  can  not  see  that  the  garnishees  should  be  held  liable,  be- 
cause the  defendant  was  induced,  of  his  own  volition,  to  aban- 
don the  first  contract  of  employment  at  the  end  of  the  month 
of  May,  and  entered  into  a  new  one  with  intention  to  defeat  the 
garnishment  proceedings.  What  would  have  been  the  eflFect, 
if  the  garnishees  had  aided,  or  participated  in  the  design,  by 
voluntary  collusion,  we  need  not  decide  ;  for  it  appears  that  the 
defendant  refused  to  continue  the  duties  of  his  employment, 
unless  the  new  arrangement  was  made.  He  had  a  right  to  dis- 
solve the  original  contract,  ^t  the  end  of  any  month,  by  its  ex- 
press terms;  and  this  he  did,  without  the  advice,  encourage- 
ment, or  collusion  of  his  employers,  so  far  as  the  record  dis- 
closes.    Teeter  v.  Williams^  3  B.  Mon.  (Ky.)  662,  was  a  case 
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strikingly  similar  to  this  in  principle.  The  court  held  the  new 
arrangement  valid,  although  appearing  to  have  been  made  for 
the  purpose  of  protecting  the  defendant's  subsequent  earnings 
from  being  subjected  by  the  attachment. 

It  is  true  that  the  statute  only  exempts  the  sum  of  twenty- 
five  dollars  per  month  of  the  wages,  salary,  or  compensation  of 
laborers,  or  employees  for  personal  service,  and  all  sums  above 
this  are  liable  to  garnishment. — Code  of  1876,  §  2823.  But  the 
sum  garnished  must  appear  to  have  been  actually  due  at  the 
time  of  making  the  answer,  or  else  that  it  will  become  due  in 
the  future  by  a  valid  contract  then  existing. — Code,  §  3269 ; 
JoTies  V.  OrewSj  64  Ala.  368.  If  the  proceeds  of  a  debtor's  la- 
bor are  invested  in  property,  not  exempt,  it  would,  of  course, 
be  liable  to  execution. — Patterson  v.  Campbell^  9  Ala.  933. 
So,  it  is  plain,  that  he  can  not  make  an  assignment  of  his  future 
earnings,  accruing  under  an  existing  contract,  for  the  purpose 
of  preventing  them  from  being  subjected  by  garnishment,  or 
trustee  process. — Qraag  v,  Martin^  12  Allen  (Mass.),  498.  But, 
at  the  same  time,  creditors  have  no  power  to  compel  a  debtor 
to  complete  his  contract  for  personal  labor  or  services ;  and  it 
has  been  held,  that  if  he  labor  without  compensation,  or  give 
his  labor  away  to  another,  his  creditors  can  not  charge  the  donee 
who  receives  the  benefit. — Hoot  v.  So7^el^  11  Ala.  386;  Hodges 
V.  Cobb,  8  Rich.  (8.  C.)  60.  The  law  has  great  regard  for  the 
high  moral  duty  resting  upon  the  debtor,  to  provide  a  mainten- 
ance and  support  for  botn  himself  and  family,  at  least  to  the 
extent  of  necessary  wants ;  and  it  may  often  be  the  case,  that 
his  only  resource  available  for  this  purpose  must  be  the  wages 
of  his  labor.  Hence,  conclusions  of  fraud  will  not  be  too  rea- 
dily drawn,  in  construing  contracts  made  to  effectuate  this  pur- 
pose.— Bump  on  Fraud.  Conv.  (2d  Ed.)  pp.  244-45 ;  Leslie  v. 
Joyner,  2  Head  (Tenn.),  514 ;  Hall  v,  Magee^  27  Ala.  414. 

The  contract  in  question  being  free  from  legal  objection  as 
rightfully  made,  its  terms  and  conditions  can  not  be  interfered 
with,  interrupted,  or  changed  in  any  manner,  through  opera- 
^  tion  of  the  garnishment  proceedings.  This  is  not  the  scope  or 
function  of  such  process.  In  the  absence  of  fraud,  it  can  act 
only  on  the  legal  rights  of  the  defendant,  as  they  exist  under, 
and  are  fixed  by  his  contract  with  the  garnishees. — Drake  on 
Attach.  §  594;  Swisher  v.  Fitch,  1  Sm.  &  Marsh.  541 ;  White 
V.  Richardson,  12  New  Hamp.  93 ;  HaU  v.  Magee,  27  Ala.  414. 

The  judgment  of  the  City  Court  must  be  ararnied. 
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Planters'  and  Merchants'  Insurance 
Co.  V.  Tunstall. 

Action  for  Money  Had  and  Received^  under  Common  and 
Special  Counts, 

1.  Assignment  of  promissory  note  by  separate  writing. — As  between  the 
assignor  and  assignee,  a  valid  assignment  of  a  promissory  note  ma}-  be 
made  by  a  separate  instrument  of  writing,  without  indorsement  or  de- 
livery of  the  note,  and  without  notice  to  the  maker ;  and  an  antecedent 
debt,  or  existing  liability,  is  a  sulficient  consideration  to  support  such 
assignment. 

2.  Same;  when  note  is  held  by  adverse  claimant. — Such  an  assignment, 
transferring  the  entire  interest  in  the  note,  is  not  contrary  to  public  jx)!- 
icy,  nor  void  for  maintenance  or  champerty,  because  the  note  is  at  the 
time  in  the  hands  of  a  third  person,  claiming  adversely  to  the  assignor, 
or  as  collateral  security  for  a  debt  due  from  him  ;  but,  until  notice  of  the 
assignment  is  given  to  the  maker  and  holder,  all  dealings  between  them 
and  the  assignor  in  reference  to  the  note,  if  made  in  good  faith,  and  for 
valuable  consideration,  will  be  protected. 

3.  When  action  lies  for  money  had  and  received. — An  action  formonev 
had  and  received  is  an  eiiuitable  remedy,  and  lies  whenever  the  defend- 
ant has  received  money  which  in  good  conscience  he  ought  not  to  retain, 
and  which,  ex  wquo  et  bonOy  belongs  to  the  plaintiff. 

4.  Embezzlement  and  larceny;  at  common  laWy  and  by  statute. — At  com- 
mon law,  embezzlement  was  a  mere  breach  of  trust,  and  not  an  indicta- 
ble offense,  unless  the  act  amounted  to  larceny ;  and  the  statutes  in  refer- 
ence to  embezzlement  bv  clerks,  agents,  &c.  (Code,  ^§  4377,  '83,  '84), 
embrace  some  acts  which  were  larceny  at  common  law,  as  well  as  acts 
wliich  were  mere  breaches  of  trust. 

5.  Disqualification  of  witness  by  conviction  of  infamous  offense. — A 
conviction  of  the  common-law  offense  of  larceny  renders  a  person  inconi- 
petent  as  a  witness ;  but  a  conviction  of  the  statutory  offense  of  embez- 
zlement does  not  have  that  effect,  unless  the  particular  act  would  have 
been  larceny  at  common  law. 

6.  Same;  presumption  in  favor  of  judgment. — When  objection  is  made 
to  the  competency  or  a  witness,  on  account  of  a  conviction  of  embezzle- 
ment, and  the  objection  is  sustained  by  the  court  below,  this  court  will 
indulge  the  presumption,  unless  the  record  repels  it,  that  the  act  would 
have  been  larceny  at  common  law. 

7.  Depositions  of  convicts  in  penitentiary. — ^The  statutory  provisions 
regulating  the  taking  of  the  depositions  of  convicts  in  the  penitentiarj^ 
(Code,  ^§  4613-14),  has  no  reference  to  their  competency,  but  leaves  that 
to  be  determined  by  the  general  law. 

8.  Objection  to  competency  of  witness;  when  madey  or  waived. — Cross- 
examining,  without  objection,  a  witness  whose  deposition  is  taken,  is  a 
waiver  of  objection  to  his  competency;  but,  when  there  is  no  cross- 
examination,  or  fiUng  of  cross-interrogatories,  the  objection  may  be  made 
at  any  time  before  the  trial  is  begun. 

Appeal  from  the  City  Court  of  Mobile. 
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Tried  before  the  Hon.  O.  J.  Semmes. 

This  action  was  brought  by  Wiley  C.  Tunstall,  against  the 
appellant,  a  domestic  corporation ;  and  was  conamenced  on  the 
18th  May,  1878.  The  complaint  contained  the  common  count 
for  money  had  and  received,  and  two  special  counts,  each  aver- 
ring the  circumstances  under  which  the  motley  sued  for  was 
collected  and  received  by  the  defendant.  There  were  demur- 
rers to  the  special  counts,  assigning  specially  several  causes  of 
demurrer;  which  were  overruled  by  the  court,  and  which  it  is 
not  necessary  to  state,  since  the  same  questions  were  raised  by 
the  charges  asked  and  refused,  after  stated ;  and  the  demurrers 
being  overruled,  the  general  issue  was  pleaded  to  all  of  the 
counts. 

Before  entering  on  the  trial,  the  plaintiff  moved  to  suppress 
the  deposition  of  C.  A.  Lathrop,  a  convict  in  the  penitentiary, 
Tvhich  had  been  taken  on  interrogatories  filed  by  the  defend- 
ant. The  ground  of  the  motion  was,  "  that  said  Lathrop,  be- 
fore the  taking  of  his  said  deposition,  had  been  tried  and  con- 
victed, in  said  City  Couii:,  of  and  for  the  crime  of  embezzle- 
ment, and  sentenced  to  imprisonment  in  the  penitentiary,  and 
was  confined  in  the  penitentiary  under  his  said  sentence  when 
his  deposition  was  taken,  and  was  tlierefore  incompetent  as  a 
witness."  "It  was  admitted,"  the  bill  of  exceptions  recites, 
"that  said  Lathrop  was  so  convicted,  sentenced,  and  confined; 
but  they  insisted  that  this  did  not  render  him  incompetent  as  a 
witness,  and  that  the  objection  was  raised  too  late,  as  the  plain- 
tiff had  due  notice,  when  the  interrogatories  were  filed  and 
served,  that  said  Lathrop  was  then  a  convict  in  the  peniten- 
tiary." The  court  sustained  the  motion,  and  suppressed  the 
deposition ;  to  which  an  exception  was  duly  reserved  by  the 
defendant. 

The  money  sued  for,  amounting  to  somewhat  less  than  one 
thousand  dollars,  was  the  proceeas  of  a  promissory  note  exe- 
cuted by  one  S.  T.  Prince,  or  the  money  realized  bv  the  de- 
fendant from  the  sale  of  certain  bonds  which  Prince  bad  trans- 
ferred and  delivered  in  compromise  and  settlement  of  his  note. 
The  plaintiff  claimed  the  note  under  a  written  transfer  by  one 
D.  T.  Webster,  made  in  the  name  of  D.  T.  Webster  &  Co., 
which  was  dated  Mobile,  January  17, 1877,  and  in  these  words : 
"  I  transfer  to  W.  C.  Tunstall  a  promissory  note  on  S.  T.  Prince 
for  about  three  thousand  dollars,  payable  to  D.  T.  Webster  & 
Co.,  or  Webster  &  Wilson  ;  which  note  is  in  the  hands  of  the 
Planters'  and  Merchants'  Insurance  Company,  and  which  they 
will  please  deliver  to  said  Tunstall  on  demand.  The  above 
transier  is  made  as  collateral  security  for  an  indebtedness  due 
to  the  said  W.  C.  Tunstall."  The  note  of  Prince  was  payable 
to  Webster  &  Wilson,  who  were  commission-merchants  in  Mo- 
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bile  in  1873,  or  to  their  successor,  D.  T.  Webster,  who  con- 
tinued their  business  under  the  name  of  D.  T.  Webster  &  Co. ; 
and  it  was  acquired  by  the  defendant  under  the  following  cir- 
cumstances :  Tvinstall,  the  plaintiff,  was  a  planter,  residing  in 
the  country,  and  having  dealings  with  said  firms  in  Mobile, 
who  made  advances  to  him  from  time  to  time,  and  sold  his 
crops ;  and  he  was  indebted  to  them,  at  the  time  of  the  change 
of  the  firm,  in  a  large  amount,  for  which  they  held  his  two 
promissory  notes  of  $4,000  each;  one  of  which  notes  was 
transferred  by  Webster  to  the  defendant  insurance  company,  as 
collateral  security  for  money  loaned  to  him  by  the  company. 
On  a  settlement  or  statement  of  accounts  between  plaintiff  and 
Webster,  in  the  summer  of  1874,  plaintiff  being  found  in- 
debted in  the  amount  of  about  87,000,  and  desiring  additional 
advances  to  the  amount  of  $1,000  or  $1,500,  executed  several 
new  notes,  aggregating  the  whole  amount,  and  delivered  them 
to  Webster,  on  the  latter's  promise  to  forward  the  old  notes  on 
his  return  to  Mobile;  but,  instead  of  doing  this,  he  used  the 
new  notes  also,  as  he  had  used  the  old  notes  for  which  they 
were  to  be  substituted,  by  transferring  them  as  collateral 
security  to  several  of  his  creditors.  Plamtiff  demanding  the 
return  of  his  old  notes,  Webster  went  to  the  president  of  the 
defendant  insurance  company,  and  offered  to  substitute  the 
note  on  Prince  for  the  $4,000  note  of  plaintiff  which  the  com- 
pany then  held  ;  but  the  president,  declaring  that  he  had  no 
authority  to  make  the  substitution,  offered  to  submit  the  pro- 
posal to  the  proper  committee,  and  Webster  left  the  note  of 
rrince  with  liim  for  that  purpose.  The  proposal  was  sub-^ 
mitted  to  the  committee,  and  was  rejected  by  them ;  but  the 
note  of  Prince  was  not  returned  to  Webster,  being  left  with 
the  officers  of  the  company,  or  retained  by  them ;  and  they 
afterwards  claimed  to  hold  it  as  collateral  security  for  Web- 
ster's indebtedness.  Plaintiff  was  afterwards  sued  on  his  note 
for  $4,000  held  by  the  defendant,  and  settled  the  debt  by  com- 
promise ;  and  Webster,  while  that  suit  was  pending,  transferred 
to  him  the  said  note  of  Prince,  as  shown  by  the  written  transfer, 
telling  him  that  the  defendant  had  no  right  to  hold  it.  A 
written  demand  for  the  note  was  made  by  plaintiff  on  de- 
fendant, on  the  3d  November,  1877 ;  to  which  the  defendant 
replied,  that  the  note  had  been  settled  and  surrendered,  with 
the  consent  and  approval  of  Webster,  on  the  27th  March,  1877. 

On  these  facts,  the  defendant  requested  the  following  charges, 
which  were  in  writing : 

"1.  If  the  jury  find  from  the  evidence  that,  before  and  at 
the  time  when  the  note  of  Prince  to  Webster  &  Wilson  was 
delivered  by  Webster  to  the  defendant,  said  note  was  past  due ; 
and  that  said  Webster  was  then  indebted  to  the  defendant  in 

Vol.  Lxxii. 


Digitized  by  VjOOQ IC 


1882.J  OF  ALABAMA.  145 

[Planters'  and  Merchants'  Insurance  Co.  v.  Tunstall.] 

an  amount  exceeding  the  amount  of  said  note ;  and  tliat  Web- 
ster afterwards  demanded  said  note  of  the  defendant,  and  the 
defendant  refused  to  deliver  it  to  him,  claiming  a  right  to  hold 
it  adversely  to  said  Webster,  a£  collateral  security  for  the  pay- 
ment of  Webster's  said  indebtedness;  and  that  afterwards, 
while  said  note  was  in  the  possession  of,  and  held  by  defendant, 
said  Webster  iissigned  said  note  to  plaintiff  by  the  separate 
written  instrument  read  in  evidence,  without  the  knowledge  or 
consent  of  the  defendant,  then  the  plaintiff  had  no  right  to 
recover  of  the  defendant,  in  this  action,  money  afterwards  col- 
lected by  the  defendant  on  said  note. 

"  2.  If  the  jury  find  from  the  evidence  that,  at  the  time  of 
the  said  assignment  of  Prince's  note  by  said  Webster  to 
plaintiff,  said  note  was  past-due,  and  was  not  then  in  the  posses- 
sion of  said  Webster,  but  was  in  the  possession  of  tne  de- 
fendant, claiming  a  right  to  hold  it  as  collateral  security  for 
the  payment  of  a  large  indebtedness  then  and  now  due  from 
said  Webster;  and  that  said  assignment  to  the  plaintiff  was 
not  made  for  any  valuable  consideration  then  given  therefor, 
but  only  as  indemnity  for  any  loss  to  which  plaintiff  might  be 
subjected  by  reason  of  notes  which  he  had  given  to  said  Wel)- 
ster,  or  to  Webster  &  Wilson ;  and  if  the  jury  further  find 
that  the  defendant  afterwards,  before  it  had  any  notice  or 
knowledge  of  said  assignment  to  plaintiff,  did,  with  the  knowl- 
edge and  consent  of  said  Webster,  compromise  and  settle  said 
note  of  Prince,  by  receiving  in  satisfaction  thereof  certain 
bonds,  which  were  afterwards  sold,  and  the  proceeds  of  sale 
applied,  jrro  iaiitOs  to  the  payment  of  Webster's  indebtedness 
to  the  defendant ;  and  if  they  further  find  that  it  is  not  shown 
by  the  evidence  that  the  defendant,  before  or  at  the  time  of 
such  settlemeirt,  compromise  and  application  of  proceeds,  had 
any  notice  or  knowledge  of  said  assignment  to  plaintiff,  then 
plaintiff  has  no  right  to  recover  of  the  defendant,  in  this  ac- 
tion, the  amount  of  said  note,  or  the  proceeds  of  said  compro- 
mise and  settlement,  and  the  jury  should  find  for  the  defendant. 

'•3.  If  the  jury  find  from  the  evidence  that  the  assignment 
of  Prince's  said  note  was  made  by  said  Webster  to  }>laintiff  by 
the  written  assignment  given  in  evidence,  and  was  made  after 
the  maturity  of  said  note,  and  for  the  purpose  expressed  in 
said  assignment;  said  assignment  gave  to  the  plaintiff  aright 
of  action  on  said  note  Jigainst  said  Prince,  but  no  right  of  ac- 
tion thereon  against  the  defendant;  and  if  they  further  find 
from  the  evidence  that,  at  the  time  of  said  assignment,  plaintiff 
knew  that  said  note  was  in  the  defendant's  jiossession,  and 
further  find  that  the  defendant,  with  the  knowledge  and  con- 
sent of  said  Webster,  afterwards  compromised  said  note  with 
said  Prince,  and  applied  the  proceeds  of  said  compromise  and 
10 
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settlement  to  the  payment,  jn'o  tnnfo,  of  an  indebtedness  of 
said  Webster  to  the  defeiKlant ;  and  that  snch  eumpromise,  set- 
tlement and  application  of  pi'o/?eed8  was  made  by  the  d,e- 
fendant  before  it  had  any  notice  or  knowledge  of  said  aesien- 
ment  to  the  plaintiflF,  the  burden  of  proving  sncli  prior  notice 
or  knowledge  is  on  the  plaintiff,  and  without  snch  proof  the 
plaintiff  is  not  entitled  to  recover  of  the  defendant,  in  tliis 
action,  the  proceeds  of  said  compromise  and  settlement. 

"'4.  If  the  jury  find  from  the  evidence  that  the  said  assign- 
ment of  the  note  by  Webster  to  plaintiff  w^as  made  after  the 
maturity  of  the  note,  and  that  plaintiff  then  knew  that  said 
note  was  at  that  time  in  the  defendant's  possession ;  and  they 
further  find  that  afterwards,  before  the  deiendant  had  notice  of 
such  assignment,  said  defendant  did,  with  the  knowledge  and 
consent  of  said  AVebster,  compromise  and  settle  said  note  with 
said  Prince,  and  apply  the  proceeds  of  such  settlement  to  the 
part  i)ayment  of  said  WebsterV  indebtedness  to  the  defendant, 
such  action  and  consent  of  said  Webster  did  authorize  the  de- 
fendant to  make  such  compromise,  settlement,  and  application 
of  proceeds,  whether  the  defendant  had,  or  had  not,  pi'eviously, 
wrongfully  acquired  or  withheld  said  note  from  AV^ebster,  and 
tlie  plaintiff  is  not  entitled,  in  this  action,  to  recover  of  the  de- 
fendant the  proceeds  of  such  co!nj)romise.-' 

The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  tlieir  i-efusal ;  and  their  refusal  is  now  assigned  as 
error,  together  with  the  overruling  of  the  demurrers  to  tlie 
ct)mi)]aint,  and  the  several  rulings  on  the  evidence  to  whieli 
exceptions  were  reserved. 

Wm.  (t.  Joxks,  and  Ovkrall  &  Bkstor,  for  ap]>ellant. — (1.) 
The  defendant  came  lawfully  into  the  possession  of  the  i^rince 
note,  long  before  any  attiMnjKed  assignment  of  said  note  to 
Tun.stall,  and  had  no  notice  of  any  such  assignment  until  long 
after  the  note  had  been  c<nnpromise<l  and  settled,  with  the  con- 
sent of  Webster,  and  the  money  had  been  applied  in  partial 
satisfaction  of  AVebsterV  debt  to  the  defendant.  An  assign- 
ment of  a  chose  in  action  is  not  (»omplete,  until  notice  to  the 
debtor;  and  when  made  assignable  by  statute,  the  assignment 
may  be  good  without  notices  but  only  when  accompanied  by- 
actual  delivery. — Ifohfion  r.  SffV\'n.^o?),  1  Cooper,  205 ;  Gai/oso 
Sinuarjs  Ini<fihffv  r,  J*W/oi/%  i)  C'oldw.  Tenn.  467-73 ;  Pahner 
V.  2Ierr!lh  i»  Cush.  Mass.  28i>-S6 ;  Wochuan  i\  Lehmany 
Ihcrr  d^  i'o.^  O;]  Ala.  r>5().  (2.  j  I^laintiff's  own  negligence  en- 
abled Webster  to  perpetrate  this  fraud,  by  whicli  either  he  or 
defendant  must  lose ;  and  as  between  them,  the  loss  must  fall 
on  plaintiff*. —  Ynumj  tfe  Son  \\  Lphmaru  Dnrr  ct*  Co.^  63  Ala. 
511).     (;].)     The  deposition. of  Lathrop  ought  not  to  have  been 
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suppressed.  At  coinTnou  law,  embezzlement  was  not  a  criminal 
offense ;  and  the  eoninion-law  rule,  as  to  the  competency  of  wit- 
nesses convicted  of  infamous  oifenses,  is  unchanged  bv  statute 
in  this  particular. — Harrtmn  f\  lite  State,  55  Ala.  289 ;  Taylor 
V,  The  State,  «)2  Ala.  Jf}4.  The  manner  of  taking  the  deposi- 
tions of  convicts  in  the  penitentiary  is  prescribed  by  the  statute 
<Code,  §{{  4613-14),  which  was  strictly  followed  ;  and  depositions 
thus  taken  are  made  com|>etent  evidence.  |4. )  If  the  witness 
was  incompetent,  tlie  <)b|\*(»tion  to  the  deposition  came  too  late. 
GraxfH  lu'ef^idovH  i\  Brown.,  22  Ala.  202 ;  1  (4rcenl.  Ev.  §  421. 

G.  L.  Smith,  iHmtva. — d.)  A  promissory  note,  not  payable 
at  a  bank  or  banking  house,  is  not  commercial  paj^er,  and  may 
l>e  assigned  like  any  other  evidence  of  debt,  or  like  a  chattel 
JAimpkin  v,  PhlU!j>.%  \)  Poi-ter,  98 :  Hall  d*  Saajulern  v.  P, 
cf-  M,  Bank,  6  Ala.  701  ;  Gookin  r.  liU-hanhon,  11  Ala.  889. 
If  payable  at  a  bank,  it  loses  its  commercial  qualities  when  past 
due,  and  may  then  be  assigned  like  any  other  rhone,  or  like  a 
chattel :  and  it  is  no  objection  to  its  assignment,  that  it  is  at  the 
time  lield  by  a  wrongdoer,  or  In*  virtue  of  a  tort. — Hmton  v, 
^^el-Hon^  18  Ala.  220;  Brnmn  r.  L/jmn/nl/,  9  Porter,  472.  (2.) 
The  action  is  not  founded  on  the  note,  but  to  recover  its  pro- 
ceeds as  money  had  and  received.  The  action  is  an  equitable 
one,  and  lies  whenever  the  defendant  has  money  which,  in  equity 
and  good  conscience,  belongs  to  the  j)laintitf. — 1  Brick.  Digest, 
140,  i?  72 :  9  l^Jrter,  t»8  ;  i\  Ala.  710  ;  11  Ala.  889.  The  defend- 
ant was  without  right  to  the  note,  acquiring  and  holding  it 
merely  as  a  wrongdoer ;  and  was  neither  entitled  to  notice  of 
the  assignment,  nor  injuj-ed  by  the  want  of  it. — -Jia^t  f\  Pace^ 
57  Ala.  521  :  Fohnar  r.  B/'antl^y,  57  Ala.  5S8.  (8.)  Lathrop 
was  disqualitied  as  a  witness  by  his  crmviction  of  embezzlement. 
Tai/lor  t\  The  State,  02  Ala.  104.  The  objection  to  the  depo- 
sition was  made  at  tlie  earliest  opportunity,  and  did  not  come 
too  late.  No  notice  was  tjivt^n  of  the  tih'n<>:  of  the  in ter roijatories, 
and  tJiere  was  no  cross-examination. 

BRICKf]].]^,  ('.  tl. — The  demurrers  Xk>  the  comi)laint,  and 
the  instructions  re<iuested  and  refused,  embrace  the  same  ques- 
tions: 1.  Whether  the  assigmnent  of  a  promissory  note  by  a 
separate  instrument  in  writing,  though  founded  on  a  valuable 
consideration,  is  complete,  passing  to  the  assignee  the  equitable 
title  to  the  note,  before  its  delivery,  or  without  notice  to  the 
makerif  2.  If,  at  the  time  of  the  assignment,  the  note  is  held 
and  claimed  adversely  to  the  assignor,  is  not  the  assignment  void 
as  savoring  of  champerty  or  maintenance  i 

The  general  principles  governing  the  assignment  of  choses  in 
action,  and  the  rights  passing  to  tJie  assignee,  seem  to  be  well 
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and  definitely  settled.  The  doctrine  of  the  common  law  was, 
originally,  that  to  a  stranger  they  were  incapable  of  transfer,  for 
the  same  reason  that  things  lying  in  entry  or  re-entry  could  not 
be  granted.  The  doctrine  never  prevailed  in  courts  of  equity ; 
and  in  courts  of  law  it  M^as  gradually  modified,  until  such  as- 
signments were  recognized,  and,  though  in  the  name  of  the  as- 
signor the  assignee  may  have  been  compelled  to  pursue  legal 
remedies,  the  court  protected  him  against  any  unconscientious 
conduct  of  the  assignor, — as^ainst  his  acts  or  admissions  subse- 
quent to  the  assignment,  tt  was  said  by  a  learned  judge,  "  that 
if  an  assignee  of  a  chose  in  action  have  an  equity,  that  equity 
shall  be  no  exile  to  the  courts  of  common  law." — Edwards  on 
Notes  &  Bills,  53;  rMnikia  v,  /V</7/?/a^,  9  Porter,  98;  Chhholm 
V.  N'eiotou;  1  Ala.  371 ;  Brown  v,  F(mier,  4  Ih,  382  ;  I  'wJcera  v. 
Mooney^  6  Ih.  99.  The  assignment  did  not  pass  the  legal  title 
to  the  note.  That  was  incapable  of  transfer,  otherwise  than  by 
an  indorsement,  and  delivery  of  the  note.  -Before  the  present 
statute,  if  the  assignee  had  been  compelled  to  sne  the  maker, 
or  any  other  party  to  tlie  note,  and  the  assignment  passes  an 
equity,  the  suit  must  have  l)een  prosecuted  in  the  name  of  the 
assignor,  in  whom  the  legal  title  resided.  Under  the  statute, 
the  suit  must  have  l)een  prosecuted  in  the  name  of  the  assignee, 
having  the  etpiitable  or  beneficial  interest. — Code  of  1 876,  §  2890. 

Though  the  assignment  was  not  operative  to  pass  the  legal 
title  to  flie  note,  if  founded  on  a  valuable  consideration,  it  would 
create  a  right  and  e<juity  which  a  court  of  e(iuity  would  compel 
the  assignor,  and  all  claiming  under  him  with  notice,  to  carry 
into  effect,  upon  the  same  principles,  and  for  the  same  reasons^ 
on  which  the  execution  or  performance  of  other  contracts  would 
be  compelled.  The  form  of  the  assignment  is  not  important. 
"  Any  words,  in  fact,  are  suflicient,  which  show  an  intention  of 
transferring  or  appropriating  the  f'/^/'^f^?  in  action  to  or  for  the  use 
of  the  assignee.'  Any  thing  which  shows,  on  the  one  side,  the 
intention  to  assign,  and  from  which  the  a>>sent  of  the  other  to 
receive  may  be  inferred,  if  there  is  a  valuable  consideration,  in 
the  conteinplation  of  a  (»ourt  of  ecjuity  will  operate  as  an  assign- 
ment.— »>  Lead.  Cases  Ivj.  ^»57:  '2  Story's  Eq.  $J  1047.  "Every 
such  assignment "  says  Judge  S iokv,  '*  is  considered,  in  a  court 
of  equity,  as  in  its  nature  amounting  to  a  declaration  of  trust, 
and  to  an  agreement  to  permit  the  assignee  to  make  use  of  the 
name  of  the  assignor,  in  order  to  recover  the  debt,  (►r  to  reduce 
the  property  to  possession." — 2  Story's  E<|.  j5  1040. 

The  sufficiency  of  the  consideration  for  tlie  assignment — the 
security  of  an  antc(*e(lent  del)t,  or  indemnity  for  an  existing  lia- 
bility for  wliicli  the  assignt»r  was  {)riniari]y  liable  —is  not  ques- 
tioned. If  the  consideration  tor  an  assignment  be  valuable,  it 
is  not  neces^iarv  that  it  should  be  eontenq>oraneous,  or  executory. 
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An  antecedent  debt,  or  a  pre-existing  obligation  or  dnty,  as 
between  the  assignor  and  assignee,  is  sufficient ;  *'  for  an  exist- 
ing obligation  is  a  sufficient  cause  for  every  transaction,  tending 
directly  or  indirectly  to  its  fulfillment/' — 8  Lead.  Ciises  Eq.  368. 
In  its  terms,  the  assifijnment  is  unequivoc>al,  denoting  plainly  the 
intention  to  pass  to  tlie  assignee  dominion  and  control  over  the 
note. 

The  assignment  teing  in  its  terms  unecjui vocal,  transferring 
by  appropriate  words  the  note  and  all  control  over  it,  and  hav- 
ing a  valuable  consideration  to  support  it,  creating  a  trust  a 
court  of  ecjuity  would  enforc>e,  was  irrevocable  by  any  rightful 
act  of  the  assignor.  As  between  the  assignor  and  the  assignee, 
no  other  or  further  act  was  riecessary  to  its  completion,  or  to  its 
validitv. —  Wood  r.  Piirtr!fh/(\  11  Mass.  48S  ;  Muir  v.  Sc/ie?ick, 
SHilfiN.  Y.)2!i8. 

In  order  that  third  i)ersons— the  maker,  or  anv  (^ther  party  to 
the  note,  or  the  holder,  whether  he  be  the  baifee  or  the  agent 
of  the  assignor:  or,  as  in  this  case  is  claimed,  having  possession 
and  claiming  adversely  to  the  assignor — may  be  bound  or  af- 
fected by  the  assignment,  notice  of  it  ought  to  have  ])een  given 
them ;  and  not  being  informed  of  facts  which  ought  to  have 
put  thenx  on  inquiry,  all  dealings  they  had  with  the  assignor,  in 
good  faith,  and  upon  a  valuable  consideration,  would  be  pro- 
tected. If  the  assignee  desired  to  protect  hims(»lf  against  such 
dealings, — if  a  conversion  of  the  assignment  into  a  complete 
title  in  rem,  and  not  merely  a  right  perfect  as  against  the  as- 
signor, had  been  invoked  by  the  assignee — notice  thereof  was 
necessary.  But,  if  he  was  willing  to  trust  the  good  faith  of  the 
assignor — if  he  was  satisfied  that  he  would  not  take  advantage 
of  tne  want  of  notice  to  enter  into  dealings  and  transactions  with 
any  party  to  the  note,  or  with  the  holder — notice  was  not  nec- 
essary. Without  notice,  without  a  delivery  of  the  note,  as 
a^inst  the  assignor,  the  assignment  was  complete. — Dearie  v, 
Sail.  H  Russell,  1,  cited  in  8  Lead.  Cases  Kq.  320-21;  Wood 
V.  Partridge,  nupra.  There  is  some  diversity  of  ojunion, 
whether  subsecjuent  purchasers  or  assignees,  not  having  notice, 
would  l>e  protected  against  the  prior  e(iuity  of  the  assignee. 
This  case  does  not  involve  the  rights  of  any  subsequent  assignee 
or  purchaser,  or  of  any  dealings  with  the  assignor  subsequent  to 
the  assignment. 

The  assignment  does  not  contravene  public  policy,  because  at 
the  time  it  was  made  the  appellant  had  possession  of  the  note, 
claiming  to  hold  it  as  collatei-al  security  for  debts  due  from  the 
assignor.  The  assignment  was  of  the  entire  interebt  in  the  note, 
and  there  was  in  it  no  element  of  chamj)erty  or  maintenance. 
It  is  the  settled  doctrine  of  a  court  of  eouity,  that  assignments 
of  the  whole  interest  in  a  contract  or  other  security,  when  not 
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savoring  of  inaintenance  or  ehanipertv,  even  tliough  at  the  time 
of  the  ast^igntiient  tliey  are  the  subjects  of  pending  suit*,  will  be 
supported. — 2  StorvV  E(i.  $$§  1051-55.  Wliether  the  appellant 
had  any  just  claim  t<>  the  note  as  collateral  security  for  debts  of 
the  assignor,  is  a  (juestion  wliich  we  presume  was  proj)erly  sub- 
mitted to  the  jury.  However  this  niav  be.  the  case  is  now  pre- 
sented as  if  it  were  a  false  clamor.  Tlie  money  received  by  the 
appellant  in  satisfaction  of  the  note,  was  the  money  of  the  ap- 
pellee, in  whom  the  equitable  title  to  the  note  resided.  An  ac- 
tion for  mnney  had  and  received  is  an  e(|uitable  remedy,  and 
may  be  supported,  when  the  defendant  has  received  money 
which,  in  good  conscience,  he  ought  not  to  retain,  and  which,. 
etr.tpmioethotKK  l>elongs  to  the  plaintiff.— I  Hrick.  Dig.  jjv$  140,572. 
The  only  remaining  (juestion,  of  any  importance,  is  the  coiu- 

Setency  of  Latlirop  as  a  witness;  and  we  have  had  much  dif- 
culty  in  reaching  a  satisfactory  solution  of  it.  Embezzlement, 
at  the  common  law,  unless  it  amounted  to  larceny,  was  a  mere 
breach  of  trust,  and  not  indictalile.  As  it  is  defined,  described 
and  punished  under  our  statutes,  it  embraces  acts  which  at  com- 
mon law  were  mere  breaches  of  trust,  and  other  acts  which 
were  larceny.  These  are  all  visited  with  the  same  punishment  as 
larceny ;  the  grade  of  the  olTense,  and  the  severity  of  punish- 
ment, depending  upon  the  value  of  the  goods  embezzled. — Code, 
§^  4377-79.  '81.  '83,  '84.  The  section  of  the  Code,  under 
which  it  is  probable  Lathrop  was  convicted,  is  section  4377,  de- 
claring that  **any  officer,  agent  or  clerk  of  any  incorporated 
company,  or  clerk,  agent,  servant  or  apprentice  of  any  private 

ferson  or  persons,  who  embezzles,  or  fraudulently  converts  to 
is  own  use,  or  fraudulently  secretes  with  intent  to  convert  to 
\\\A  own  use.  any  money  or  property  which  has  come  i!ito  his 
possession  by  virtue  of  his  employment,  must  Ik^  punished,  on 
conviction,  as  if  he  had  stolen  it."  It  is  obvious,  under  this 
statute,  a  conviction  could  be  had.  though  the  money  or  prop- 
erty was  in  the  constructive  })ossession  of  the  companv,  or  of 
the  emphivcr,  the  clerk,  servant,  or  agent.  tVc,  having  tlie  bare 
cJiarge  and  ovei'sight.  And  it  is  certain  that,  if  he  liad  only  a 
bare  charge  and  oversight,  the  company  or  employer  having  the 
constructive  possession,  and  fraudiilently  converted  the  goods 
to  his  ovvn  use,  he  was  guiltv  of  larceny  at  common  law,  and 
upon  conviction  he  would  Lave  been  renderecl  infamous,  and 
dis(|ualiticd  as  a  witness  in  any  cast*,  civil  or  criminal.  Taylor 
\).  Stnf4\  6*2  Ala.  W>4 :  Syh^tsft-r  /•.  Sfnfr,  at  present  term. 

We  are  not  informed  by  the  bill  of  ex(*eptions  whether  the 
conviction  of  Lathrop  was  for  acts  which  at  rlie  common  law 
were  mere  breaches  of  trusts,  or  for  acts  which  would  have 
constituted  larceny.  It  may  be,  tliat  if  a  statute  declares  crinii- 
nal  acts  which  at  common  law  were  civil  wrongs  only,  u  eon- 
VoL.  Lxxn. 
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victiuii  of  theiri,  though  jjuninhed  as  felonies,  would  not  render 
the  person  convicted  infamous,  and  disqualify  him  as  a  witness. 
HnrtUHoii  ?'.  Statt\  55  Ala.  2:>9.  i^ut  a  conviction  of  acts  whicli 
were  at  connn(»n  law  of  the  nature  of  the  crimen  f<fUi^  and 
punislied,  tliough  under  a  statute  wliich  merely  changes  their 
denomination,  must  he  followed  by  the  same  incidents  which 
wouhl  have  followed  at  common  law,  unless  these  are  qualitied 
by  the  statute.— Bish.  Stat,  (-rimes,  ^  139.  We  can  not  indulge 
the  presumption,  to  place  the  City  Court  in  errc^r,  that  the  con- 
viction of  Lathrop  was  of  acts  whicli  at  the  common  law  wei^e 
breaclies  of  trust  and  not  larceny.  That  presumption-  must  be 
indulged,  before  we  could  pronounce  that  he  was  a  competent 
witness. 

The  statutes  w^hich  authorize  the  taking  of  the  depositions  of 
persons  confined  in  the  penitentiary,  has  no  reference  to,  and 
was  not  intendeci  to  enlarge  their  competency  as  witnesses. 
The  only  })urpose  it  was  intended  to  accomplish,  was  to  provide 
a  mode  by  which  tlie  evidence  of  such  persons,  when  competent 
witnesses,  could  be  obtained  sj)eedily.  It  would  be  a  little  sin- 
gular, if  a  person  convicted  of  an  infamous  otfense  was  rendered 
competent,  while  under  the  conviction  he  was  suffering  punish- 
ment, and  incompetent  so  soon  as  he  had  endured  the  punish- 
ment to  its  utmost. 

A  party  cross-examining  without  objection  a  witness  whose 
deposition  is  taken,  is  deemed  to  waive  all  objections  to  the 
competency  of  the  witness.  Hut  if  he  does  not  cross-examine, 
it  is  sufficient  if  the  objection  is  made  before  entering  on  the 
trial. 

Affinned. 


Ltipseoiub  k\  3IcClellan« 

BlU  in  Kqu!fy  J>y  ('/rffif(tr  fo  ntf  ifsfffr   ('ofiveyiUiC^'  <»t  Laiula 
ai<  Framluleid  and    Vohmtitnj, 

1.  Cond  iitf  of  frtinncrifff.—Tlii.'  cojirt  criti<'i.M«M  \hv  manner  in  whit-h 
the  tnms<Tipt  in  this  casf  is  miuli*  out,  c<»n<i(!mninjr  rhe  roiM^tiliou  of  tho 
record  of  a  chancery  suit  t  wire  copitMi,  junl  <liH*hirin;r  **  thorv  never  was  any 
(Kvasion  for  makinj:  the  opinit»n  (»f  this  rourt  in  that  case  a  part  of  the 
reconl." 

2.  Lcrij  of  offnrfinitit^  on  Uintl;  dftitfi  of  dn*  mhtuf  hrfoiu  judfjuufit, 
}Vhen  an  attachment  is  levied  itu  lan<ls,  tlie  deatlioi  the  defendant  before 
jnd^nnent  ilis.solv<'s  the  attarliment.  an<l  de.-^troys  the  lien;  ami  though 
tlie  action  is  revi\ed  apjinst  tiie  administraior,  and  jud^^ment  recikvereii 
apiinsr  him,  the  lan(U  can  n(»t  he  sold  under  execution  issued  on  it. 
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3.  Ameudmt'iit  of  hill;  taken  eft'ct  when. — An  auiemlnieiit  wliicli  intro- 
duceB  no  now  subji'Ot,  but  only  makes  more  specific  the  charjreH  of  the 
original  bill,  takes  eft'ect  as  of  the  day  on  which  the  original  bill  was  filed. 

4.  Valiffitff  of  rotirri/ancf'  asi^aiU'd  for  frond;  hurdrn  of  proof  oh  to 
cou»ideratioo. — \Vhen  a  cre<litor  attacks  a  conveyance  on  the  ground  of 
fraud,  but  does  not  <leny  or  impeach  the  <onsiderati<»n  as  recited,  he 
must  aver  and  prove  that  the  grantee  had  notice  of  the  alleged  fraudulent 
intent  of  the  grantor,  or  participate*!  in  it;  but,  if  he  denies  the consiiler- 
ation  as  recited,  an<l  alleges  that  the  conveyance  was  in  fact  vtiluntary, 
the  tiiiUH  is  on  the  grantee,  as  against  antecedent  creilitors,  to  ])rove  a 
valuable  consiileration  suHicient  tn  uphold  it ;  and  when  the  parties  are 
near  relatives,  and  th(»  conveyance  was  executed  while  a  suit  was  pend- 
ing to  subject  the  lands  to  the  payment  of  the  complainant's  debt,  the 
grantee  mnst  make  it  plainly  appear,  to  the  satisfaction  <»f  the  court,  that 
it  was  a  real  contract  of  sale,  upt»n  a  real  and  sutticiciut  consi<K*ration. 

5.  Adrrrnr  poantrssiioo;  nhat  is,  find  hmr  ftrorcd. — To  constitute  a  right 
by  adverse  holding,  under  the  statute  of  limitations,  there  nnist  be  an 
actual  possession,  open  and  notorious:  proof  (tf  a  recorded  deed,  execute<l 
more  than  two  years  before  the  commencement  of  the  suit,  is  not  suffi- 
cient, without  proof  of  possession  taken  and  held  under  it. 

Appkal  from  the  riianeerv  Court  of  Madison. 

Heard  before  the  Hon.  X.  S.  (iRAnAM. 

The  ori<Tinal  bill  in  this  case  was  filed  on  the  12th  Jannary, 
1878,  by  Thomas  J.  MeClellan,  as  a  jndicnient  creditor  i>f  Mrs. 
Sarah  IJpscomb,  deceased,  or  lier  estate,  against  Jolin  T.  Lips- 
comb as  Iier  administrator,  and  also  individnalLv,  and  against 
the  children  and  heirs-at-law  of  Afrs.  Caroh'ne  W.  Lipsconnb, 
deceased,  who  was  the  wife  of  said  John  T.  and  the  danghter- 
in-Iaw  of  the  said  Sarah  ;  and  sought  to  set  aside,  on  the  ground 
of  fraud,  and  as  a  cloud  on  the  complainant's  title,  a  convey- 
ance of  lands  executed  bv  Mrs.  Sarah  to  ilrs.  Caroline  W. 
Lipscomb,  and  to  subject  the  lands  to  sjile  for  the  satisfaction 
of  the  complainant's  judgment.  The  said  conveyance,  a  copy 
of  which  was  made  an  exhibit  to  the  bill,  was  dated  Xoveml)eV 
23d,  1867,  and  was  tiled  for  record  on  28th  March,  1808;  re- 
cited the  payment  of  ?>2.000  as  its  consideration,  and  conveyed 
the  lands  to  **  the  said  Caroline  W.  Lipscomb  and  her  heirs," 
wlio  were  also  thus  described  as  parties  of  the  second  part.  The 
complainant's  debt  was  evidenc(»d  by  two  bonds,  or  promissory 
notes  under  seal,  each  dated  March  2d,  1800,  and  payable 
twelve  months  after  date;  each  l)eing  signed  by  Sarah  Lips- 
comb, John  T.  Li])scomb,  and  T.  (i.  Lipscomb,  as  joint  mak- 
ers, or  obligors.  On  October  2d,  1807,  the  complainant  com- 
menced a  suit  on  these  bonds,  by  attachment,  against  Mrs.  Sa- 
rah Lipscomb  alone;  and  the  attachment  was  levied  on  the  said 
lands  afterwai'ds  conveyed  to  Mrs.  Caroline  Lij)scomb.  Mrs. 
Lipscomb  died  pending  the  suit,  and  it  was  thereupon  revived 
against  her  administrator,  but  not  against  her  heirs :  and  the 
complainant  recovered  a  judgment  against  the  administrator, 
on  May  2ntli,  1872,  for  s?;2,476.0o,  besides  costs.    An  execution 
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was  issued  on  this  iudgment,  and  was  levied  on  the  same  lands 
on  which  the  attachment  liad  been  levied ;  and  at  tlie  sheriff's 
sale  imder  this  levy,  on  Marcli  3d,  1878,  the  plaintiff  became 
the  purchaser  of  the  lands,  at  the  price  of  ^2,000,  and  received 
a  deed  from  the  sheriff.  The  plaintiff  then  brought  an  action 
at  law  to  recover  the  possession  of  tlie  lands,  but  was  defeated ; 
tliis  court  holding,  on  appeal,  that  the  lien  of  the  attachment 
was  destroyed  by  the  death  of  the  defendant  before  judgment, 
and  that  the  plaintiff  acquired  n*)  title  l)y  his  purchase  at  the 
sheriff's  sale. — McCleUan  v,  IJp><oo)nh,  hiS  Ala.  ^ioo. 

The  bill  alleged  the  creation  and  existence  of  the  complain- 
ant's debt,  the  issue  and  levy  of  the  attachment,  with  ail  the 
proceedings  had  in  that  suit,  and  the  execution  of  the  conveyance 
to  Mrs.  Caroline  Lipscomb;  and  it  also  contained  the  following 
allegations:  {Par,  6.)  ''  Your  orator  further  represents,  that  the 
levy  of  said  attachment  upon  said  lands,  at  his  suit,  created  a 
lien  in  his  favor  upon  the  same  for  the  satisfaction  of  his  said 
debt,  which  afterwards  passed  into  judgment ;  and  that  said  Hen 
is  now  subsisting  and  valid,  and  is  8Uj)erior  to  all  subsequent 
conveyances  or  incumbrances  whatever."  {Pat\  7.)  "That  the 
said  deed,  executed  by  Sarah  Lipscomb  to  Caroline  Lipscomb, 
after  the  levy  of  said  attachment,  was  and  is  fraudulent  and 
void,  and  said  pretended  (*onveyance  was  made  for  the  purpose 
of  hindering  and  delaying  the  creditors  of  said  Sarah  generally, 
and  your  orator  specially,  from  and  in  the  collection  of  their 
just  debts  against  the  said  Sarah ;  that  said  deed  was  made  af- 
ter the  levy  of  said  attachment,  and,  should  the  lien  of  said  at- 
tachment be  declared  and  enforced,  constitutes  a  cloud  uj)on 
your  orator's  title  to  said  land."  {Par,  8.)  '*That  the  estate  of 
the  said  Sarah  Lipscomb  is  insolvent,  and  said  land  is  the  only 
property  out  of  which  your  orator  stands  any  chance  to  make 
nis  said  debt ;  that  said  land  is,  and  lias  been  all  the  while,  in 
the  possession  of  said  defendants,  who  are  and  have  been  using 
and  enjoying  the  rents  and  profits  thereof;  and  that  tlie  value 
of  said  land,  which  is  certainly  not  more  than  ^2,050  at  the 
highest  calculation,  is  greatly  disproportioned  to  the  amount  of 
vour  orator's  debt,  which  now  amounts  to  nearly  §8,500." 
*rhe  praver  of  the  bill  was,  "  that  the  said  deed  made  by  Sarah 
to  Carohne  Lipscomb  be  declared  fraudulent,  null  and  void  ; 
that  your  orator's  lien  u}X)ti  said  land  be  declared  and  enforced ; 
that  said  land  be  decreed  to  be  sold  for  the  payment  and  satis- 
faction of  your  orator's  judgment;  and  for  such  other  and  fur- 
ther relief  as  the  equity  of  his  case  demands." 

A  joint  answer  to  the  bill  was  filed  by  John  T.  Lipscomb, 
individually  and  as  administrator,  and  Richard  Lipscomb,  who 
were  the  (mly  adult  defendants;  admitting  the  execution  of  the 
conveyance  by  Sarah  to  Caroline  Lipscomb,  but  denying  that 
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it  was  fraudulent  in  fact  or  in  law,  and  alleging  tliat  it  wad 
founded  on  a  valuable  consideration  as  recited,  being  a  debt 
due  from  Mrs.  Sarah  to  Mrs.  Caroline  Lipscomb  for  the  hire  of 
slaves,  the  amount  due  beino^  asc^ertainea  on  a  settlement  had 
l>etween  Mrs.  Sarah  and  John  T.  Lipscomb,  acting  as  trustee 
for  his  wife.  They  alk^jjed  that  tlie  complainant's  purchase  of 
the  lands  at  the  sheriffs  sale  had  never  been  set  aside,  and 
pleaded  the  conchisiveness  of  a  judgment  at  law  refusing  to  set 
it  aside  on  his  motion.  They  alleged  that  Mrs  Caroline  Lips- 
comb,''immediately  after  the  execution  and  delivery  of  said 
deed,  entered  upon  said  land,  and  took  exclusive  possession 
thereof,  and  received  the  rents  and  profits  thereof,  during  her 
life ;  and  after  her  death  these  defendants  took  exclusive  posses- 
sion thereof,  and  have  received  the  rents  and  profits  tliereof  ;'* 
and  pleaded  their  adverse  possession  for  more  than  ten  years,  as  a 
bar  under  the  statute  of  limitations.  They  also  demurred  to 
the  l)ill,  for  want  of  eipiity,  and  because  the  complainant's  rem- 
edy, if  any  he  had,  was  at  law.  A  formal  answer  was  filed  for 
the  infant  defendants,  by  their  guardian  cul  Uieni. 

An  amendment  of  the  bill  was  filed  on  the  1st  February, 
1871>,  by  adding  a  paragraph,  numbered  7^,  as  follows:  "Com- 
plainant alleges  that  said  deed  of  Sarah  Lipscomb  to  Caroline 
IJpscomb  was  without  consideration.  Said  deed  recites  a  con- 
sideration of  ¥2,000.  (yomplainant  [aversj  tliat  the  vendee  in 
said  deed  did  not  pay  the  said  vendor  said  two  thousand  [dol- 
lars], or  any  other  sum,  but  that  said  deed  was  wholly  volun- 
tAry:  and  complainant  further  alleges,  that  said  Carc^line  Lips- 
comb received  said  deed  knowing  tliat  said  Sarah  made  and  ex- 
ecuted the  same  to  hinder,  delay  and  defraud  her  creditors,  and 
especially  your  orator;  and  that  it  was  agreed  and  understood 
between  said  Sarah  and  said  Caroline  that  said  ('aroline  would 
hold  said  real  estate*  in  secret  trust  for  said  Sarah.""  By  another 
amendment  of  the  bill,  filed  on  the  IHh  July,  1879,  the  8th  par- 
agraph of  the  original  bill  was  stricken  out,  and  it  was  alleged 
that  John  T.  Lipsomb  and  the  sureties  on  his  ofiicial  bona  as 
administrator  were  insolvent:  that  there  were  no  assets  l>elong- 
iiig  t(»  the  estate  <»f  Sarah  Lipscomb,  and  the  land  conveyed  by 
the  deed  was  the  only  proptM'ty  out  of  which  the  complainant 
Cicmld  collect  his  debt;  that  Mrs.  Caroline  Lipscomb  died  intes- 
tat<.\  leaving  TH»  personal  property:  that  the  defendants  were 
her  only  heirs  at  law  and  the  distributees  of  her  estate,  and 
that  no  administration  had  been  granted  on  her  estate.  The 
]>raycr  of  the  amended  bill  was  in  these  words:  '* Complainant 
further  prays,  tliat  this  his  bill  i)e  taken  in  a  double  aspect,  and 
that,  on  final  hearing  hereof,  the  lien  of  said  attachment  be  de- 
clared and  enforced,  in  favor  of  complainant,  on  this  land:  or 
that  the  conveyance  froiii  said  Sarah  to  said  Caroline  Lipscomb 
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be  declared  fraudulent  and  void,  and  said  land  he  subjected  to 
the  payment  of  (Mniiplainant's  said  debt." 

An  answer  to  this  amended  hill  was  tiled  hy  Joim  T.  and 
Richard  Lipscomb,  on  the  ."ith  Au«ijust,  1S71>  (the  same  day  on 
which  their  answer  to  the  original  bill  was  tiled),  admitting  that 
Mrs.  Caix>line  Lipscomb  left  no  pers(»nal  estate,  but  alleging 
that  she  had  a  claim  against  Mrs.  Sarah  Lipscomb,  *•  before  the 
war,  for  the  hire  of  negroes  and  money  collected,  amounting 
to  nearly  J§l2,0<)0,  which  was  a  part  of  the  consideration  of  said 
deed;"  pleading  the  statute  of  limitations  of  ten  years,  and 
demurring  to  the  amended  l)ill  because  it  was  inconsistonf 
with  the  (iriginal  bill,  and  because  it  made  a  new  and  different 
case. 

On  the  lOth  .lanuary,  1>^S1.  the  bill  was  again  amended,  hy 
leave  of  the  court  in  term  time,  by  striking  out  the  averment 
as  to  the  insolvency  of  ffohn  T.  Lii)scomb  and  the  sureties  on 
his  Ixnid  as  administrator,  and  alleging  the  insufticiency  of  the 
bond;  and  this  amendment  further  alleged,  that  the  existence 
of  the  deed  from  Mrs.  Sarah  to  Mrs.  (.'arr>line  Lif)scomb  '*wa9 
totally  unknown  to  complainant  till  more  than  six  months  after 
the  date  thereof;  that  said  Sarah  held  possession  and  control  of 
said  land  until  her  death;  that  neither  said  Caroline,  nor  any 
one  for  her,  took  {Kjssession  or  control  of  said  land  until  long 
after  the  death  of  the  said  Sarah;'"  and  that  said  John  T.  Lips- 
comb was  one  of  the  makers  of  the  notes  or  bonds  held  hy  the 
complainant,  and  had  been  .ins<»Ivent  since  the  close  of  the  war. 
A  joint  answer  was  tiled  to  this  amendment,  by  '*»lohn  T.  Lips- 
comb ct  ^//./'  denying  the  allegation  of  his  insolvency,  but  ad- 
mitting the  other  allegations,  and  again  demurring  for  incon- 
sistency and  repugnancy. 

On  the  same  day  (January  loth,  1S81 ),  the  cause  was  sul)- 
mitted  for  decree,  *'on  the  pleadings  and  evidence,  to  be  noted 
by  the  register,  and  depositions  to  be  taken  within  sixty  days."' 
()n  the  2lHt  F'ebruary,  18S1,  an  amended  answer  was  tiled  by 
John  T.  and  Kichard  Li|)scomb,  which  is  marked  hy  the  regis- 
ter''Allowed  March  7th,  1881;"  and  in  which  they  alleged, 
tliat  the  consideration  of  the  conveyance  to  Mrs.  Caroline  Lip** 
comb  was  a  debt  due  to  John  T.  Li[)s<v»nib  from  his  mother, 
Mrs.  Sarah  Lipscomb,  for  the  ])nce  of  land  belonging  to  the 
estate  of  his  deceased  father,  which  she  had  bought  but  had 
not  paid  for,  and  that  the  conveyance  was  made  to  his  wife  at 
his  instance  and  re(juest. 

The  chancellor  held,  that,  although  the  death  of  Mrs.  Lips- 
comb, before  the  rendition  of  judgment  in  the  attacliment  suit^ 
destroyed  the  lien  of  the  attachment,  and  thr  ciMnpIainant  ac- 
quired no  title  by  his  purchase  at  the  sheriff's  sale,  yet  his  bill 
might  be  maintained  as  a  creditor's  bill  to  ^et  aside  a  fraudulent 
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conveyance,  he  l)eing  a  judgment  creditor  of  Mrs.  Sarah  Lips- 
comb's estate,  and  a  siniple-contract  creditor  of  John  T.  Lips- 
comb; that  the  consideration  of  tlie  conveyance  to  Mrs.  Caro- 
line Lipscomb,  as  alleged  in  the  answers  of  the  defendants, 
original  and  amended,  was  not  proved,  and  the  deed  mnst  l>e 
regarded  i\s  volnntarv,  and  therefore  frandnlent  and  void  as 
against  the  (*omplainant ;  and  that  the  complainant,  having  ac- 
qnired  no  title  by  his  pnrchase  at  the  sheriff's  sale,  was  not 
boniid  to  credit  his  debt  with  the  amount  of  his  bid.  lie  there- 
fore rendered  a  decree,  overruling  the  demurrers  to  the  bills, 
original  and  amende<l,  and  the  plea  of  the  statute  of  limita- 
tions; declaring  the  deed  a  voluntary  conveyance,  and  setting 
it  aside,  in  favor  of  the  complainant,  as  a  simple-contract  cred- 
itor of  John  T.  Lipscomb;  ordering  a  reference  to  the  register, 
to  ascertain  the  amount  due  on  the  complainant's  debt,  and 
a  sale  of  the  land  in  satisfaction  thereof,  unless  the  amount 
should  be  previously  paid  into  court  by  some  one  of  the  de- 
fondants. 

The  appeal  is  sued  out  by  all  of  the  defendants,  and  errors 
are  assigned  by  all  jointly,  and  also  by  John  T.  Lipscomb  sep- 
arately; the  assignments  of  error,  eighteen  in  numl.>er,  em- 
bracing the  overruling  <^f  the  dennirrei's  to  the  bill,  the  over- 
ruling of  the  plea  of  the  statute  of  limitations,  and  the  Unal 
decree. 

Tnos.  H.  Waits,  and  L.  P.  Walkkr,  for  api)ellants. — (I  ) 
The  lien  of  the  attachment,  created  by  the  levy,  was  destrovecl 
by  the  death  of  the  defendant  before  judgment. — Mr  Chilian 
t\  LipseowK  r)r»  Ala.  '255:  PhWipn  v.  lU/t,  6:5  Ala.  41-lr.  The 
statutory  lien  being  thus  defeated  and  destroyed,  it  could  not 
be  revived  and  enton^ed  bv  a  court  of  ecjuitv. — fannetj  i\  Bu- 
elK  55  Ala.  40S;  (T Conner  v.  (7tafnherhin,'r^{)  Ala.  481.  The 
original  bill,  seeking  to  enforce  the  supposed  lien,  was,  there- 
fore, without  e<|uity.  (2.)  The  original  l)ill  did  not  contain  the 
necessary  avernicnts  to  set  aside  the  convt^vance  to  Mrs.  (^arc- 
line  Lipscomb  as  fraudulent.  It  alleged  a  fraudulent  intent  on 
the  part  of  the  grantor,  but  did  not  connect  the  grantee  with 
that  fraudulent  intent :  and  this  was  clearl v  insufficient. — Flew- 
elJen  i\  r/v/;^/,  5S  Ala.  H^T;  /^V•/v^/  ;?.  Pink'nu  ^>4  Ala.  520; 
Crairford  r.  ICirh^eif^  55  Ala.  :ilK^.  (8.)  The  first  amended 
bill  remedied  thc>e  (lefective  allegations,  and  assailed  the  con- 
sideration of  the  deed ;  but  neither  that  amended  bill,  nor  the 
original  bill,  contained  any  pniyer  for  relief  to  complainant  as 
a  creditor  seeking  to  set  aside  a  fraudulent  conveyance;  and 
that  relief  could  not  be  granted  under  the  general  prayer,  l)e- 
cause  it  was  inconsistent  with  the  specific  relief  sought  by  the 
bill.— TfVAv/,  liahk'xd".  Co,  i\  Knight. '11  Ala.  ^^^\  C/utrf^^  v. 
Vol.  lxxii. 
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DuBime^  29  Ala.  367.  (-t.)  The  second  amended  bill,  wlii(^h 
first  asked,  in  the  alternative,  to  have  the  deed  set  aside  on  the 
CTound  of  fraud,  was  inconsistent  with  the  original  bill,  and 
demarrable  on  that  account.  If  the  original  bill  had  been 
framed  in  a  double  asjHJCt,  asking  such  alternative  relief,  it 
would  have  been  subject  to  demurrer. — Mirou  v.  Ashursty 
55  Ala.  607;  Goi'don's  Adrnr  v.  Boss.  63  Ala.  363.  (5.)  Even 
if  that  amended  bill  were  properly  allowed,  the  statute  of  lim- 
itations was  a  bar  to  the  relief  specifically  sought  by  it,  since  it 
was  not  filed  until  after  the  lapse  of  ten  years  from  the  execu- 
tion  of  the  deed,  and  more  than  ten  years  after  the  death  of 
Mrs.  Sarah  Lipsc^omb,  the  grantor. — Khig  v.  Avert/^  37  Ala.  169 ; 
Lansfoi'd  c.  Scotl,  51  Ala.  557;  Mo/tr  t\  Zcrfde,  69  Ala.  180. 
The  statute  of  limitations  was  also  a  bar  under  the  allegations 
of  the  original  bill,  which  averred  possession  taken  and  held 
oontinuously  under  the  deed ;  and  these  allegations  were  admit- 
ted and  repeated  in  the  answer. — I/yekard  \\  J\"rw/^  64  Ala.  385. 
The  amendment  afterwards  allowed,  averring  ignorance  of  the 
deed  for  six  months,  did  not  avoid  the  effect  of  tlie  bar. — Jaities 
V.  James.  55  Ala.  53 ;  Badger  v.  Badger,  2  Wall.  87 ;  7  How. 
U.  S.  819.  {().)  The  decree  against  John  T.  IJpscomb  is  mani- 
festly erroneous,  ^"one  of  the  bills  asked  any  relief  against 
him ;  there  was  no  judgment  at  law  against  him ;  and  the  com- 
plainant's debt,  on  whicli  his  judgment  against  Mrs.  Lipscomb's 
estate  was  founded,  was  barred,  as  to  him,  by  the  statute  of  lim- 
itations. 

K.  A.  Mc(/LELi.Ax,  cojitra.     (Xo  brief  on  file.) 

STC)XE,  J. — The  transcript  in  this  cause  was  evidently  pre- 
pared by  an  inexperienced  hand.  ( )ne  error  in  its  preparation 
consists  in  the  fact,  that  the  answer  to  the  fii-st  amended  bill 
precedes  the  answer  in  chief  to  the  original  bill.  Other  criti- 
cisms might  be  indulged,  on  the  general  frame  of  the  trans- 
cript. Another  fault  d(jes  not  appear  to  lie  at  the  door  of  the 
register.  What  is  known  as  the  attachment  suit  aiid  proceed- 
ings against  Sarah  Lipscomb,  even  including  tlie  opinion  of  this 
court  pronounced  on  appeal,  is  made  an  exhibit  to  the  original 
bill,  with  the  single  exception,  that  the  comj)laint  tiled  in  that 
cause  seems  to  be  omittea.  A  complete  transcri[)t  of  that  cause 
apj>ears  a  second  tiuie  in  this  record,  as  evidence  on  the  trial. 
This  swells  very  materially  the  volume  and  expense  of  the 
transcript  for  this  court,  and  should  have  been  avoided.  There 
never  was  any  occasion  for  making  the  opinion  of  this  court  a 
part  of  the  record. 

The  bill  as  fii-st  framed,  and  first  amended,  {wesents  com- 
plainantV  claim  in  a  double  aspect.     Fii-st,  it  seeks  to  establish, 
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and  enforce  against  tlie  estate  and  heirs  of  Mrs.  Sarah  Lipscomb, 
the  lien  created  bv  the  levy  of  Mr.  McClellan*s  attachment. 
Before  that  attachment  suit  was  reduced  to  judgment,  the  de- 
fendant, Mrs.  Liprscomb,  died  ;  and  the  judgment  was  rendered 
only  against  her  administrator.  Under  this  judgment,  or  under 
any  execution  issued  upon  it,  there  was  no  power  to  sell  the 
lands  of  Mrs.  Lipscomb.  Such  sale  would  l)e,  and  was,  void. 
Mi'CleUan  r,  J/tpxromfK  oH  Ala.  255;  Jiot/l'hi  v.  Cook,  61  Ala. 
472.  The  death  of  Mrs.  Lipscomb,  before  judgment  recovered, 
liad  the  effect  of  dissolving  the  attachment  and  destroying  the 
]^en:—Ph;n!j)f<  >•.  Afth.  f)^  Ala.  414. 

The  other  aspe<*t  of  the  bill  is  set  forth  in  section  7  of  the 
original  bill,  and  section  7-J  of  the  amended  bill.  The  original 
bill  was  filed  in  .January,  187S,  and  the  first  amendment  was 
allowed  at  the  January  term,  1879,  and  filed  in  February,  1879. 
This  amendment  introdtices  no  new  subject,  but  only  makes 
more  specific  the  (*harge  l)rought  forward  in  the  original  bill. 
8ueh  amendment  takes  effect  as  of  the  time  the  original  bill 
was  filed.— Rule  46  of  dian.  Practice ;  1  Brick.  Dig.  7(»4,  §  953. 

The  original  bill,  section  8,  avers  that,  on  the  28a  November, 
386T,  Sarah  Lipscomb,  by  deed  reciting  a  consideration  of  two 
thousand  dollars,  <'onveyed  the  lands  in  eontrovei-sy  to  Caroline 
Lipcomb,  wife  of  John  T.  Lipscomb.  Tliat  deed  is  made  an 
exhibit  to  the  bill.  Section  7  of  the  original  bill  alleges,  ''  that 
tlie  deed  executed  bv  the  said  Sarah  Lipscomb  to  the  said 
Caroline  Lip6<*omb,  a/ter  the  levy  of  said  attachment,  was  and 
is  fraudulent  and  void,  and  said  ]>retended  conveyance  was  made 
for  the  purpose  of  hindering  and  delaying  the  creditors  of  said 
Sarah  a:enerally,  and  [the  complainant  ]  especially,  from  and  in 
the  collection  of  their  just  debts  ^against  the  said  Sarah."'  The 
debt  on  which  the  attachment  was  sued  out,  and  which  this  bill 
seeks  to  enforce,  was  contracted  March  2d,  1860,  and  was  due 
at  twelve  months.  It  will  be  observed  that,  in  the  averments 
copied  above,  there  is  no  denial  of  the  consideration,  upon  which 
the  deed  purports  to  have  l)een  executed,  nor  is  it  averred  that 
the  said  Caroline  had  notice  of  the  alleged  fraudulent  intent 
with  which  Sarah  Lipscomb  made  the  conveyance,  or  that  she 
participated  in  such  fraudulent  intent.  This  averment  was  in- 
sufficient.— Flew*'llp7}  V,  i^rane^  58  Ala.  627. 

In  the  amended  bill,  section  7A,  this  <lefect  is  remedied.  Its 
language  is:  *'The  complainant  alleges,  that  said  deed  of 
Saitih  Lipscomb  was  without  considtjration.  Said  deed  i-ecites 
a  consideration  of  two  thousand  dollars.  Complainant  [avers] 
that  the  vendee  in  said  deed  did  not  pay  the  said  vendor  said 
two  thousand  [dollars  j,  or  any  other  sum,  but  that  said  deed  was 
wholly  voluntarv.''  This  cast  on  the  defendant  the  necessity  of 
proving  a  valuable  consideration  ;  and  the  transaction  being  he- 
Vol.  lxzu. 
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tween  near  relations,  and  entered  into  while  a  suit  was  ]>euding 
to  snlnect  the  pro])erty  to  tlie  ])aynient  of  the  grantor's  debt,  to 
uphold  it,  it  was  necessary  to  prove  the  consideration  to  the 
satisfaction  of  the  court,  and  to  cause  it  plainly  to  a])pear  that 
it  was  a  real  contract  of  sale,  upon  a  real  and  sufficient  consid- 
eration.— Barnard  i\  Davis,  54  Ala.  565 ;  H^ilibard  i\  AUen, 
59  Ala.  283;  Cmtcford  r.  Ko^l^et/^  55  Ala.  i>93;  /la?uifton  v. 
Blackwell,  60  Ala.  545;  Harwell  v,  MUchelh  61  Ala.  270; 
TJianves  v.  liemljeri^  63  Ala.  561 ;  Dom^gan  r.  Dat^ls,  Oij  Ala. 
362. 

The  consideration  for  the  present  deed,  set  up  in  the  original 
answer,  was  an  alleged  indel)tedness  from  Sarah  to  Caroline 
Lipscomb.  That  defense  entirely  failed,  both  in  fact  and  In 
law.  At  the  last  moment,  the  answer  was  amended,  and  tlie 
consideration  set  up  was  an  alleged  indebtedness,  of  very  long 
standing,  from  Sarah  Lipscomb  to  John  T.  Li})scomb.  Neither 
John  T.,  nor  any  other  witnefis,  undertakes  to  tell  how  much 
that  indebtedness  was:  nor  is  tliere  any  satisfactory  testimony, 
explaining  the  transaction.  We  concur  with  the  chancellor  in 
liolding,  that  ''  neither  of  the  defenses  is  sustained  by  the  j)roof." 

The  defendants  interposed,  as  a  defense,  the  statute  of  limi- 
tations— thatis,  advei-se  holding  under  claim  of  right,  for  more 
than  ten  years  before  this  suit  was  brought.  True,  more  than 
ten  years  elapsed  between  the  making  of  the  deed — Noveniber, 
1S6T — and  the  commencement  of  this  suit,  in  .January,  1878. 
But,  to  constitute  a  right  by  adverse  holding,  tliere  must  be  an 
actual  possession,  open  and  notorious.  A  deed,  though  recorded, 
is  not  actual  possession.  There  is  no  proof  that  eitlier  Caroline 
Lipscomb  or  her  husband  took  actual  possession  of  the  land, 
until  after  the  death  of  Sarah  Lipscomb.  This  was  less  than 
ten  years  before  this  suit  was  brought.  This  defense  fails  on 
the  proof. 

It  is  not  necessary  to  consider  the  other  (juestions. 

The  decree  of  the  cliancell(»r  is  so  amended,  as  to  subject  tlie 
lands  to  sale  under  the  debt  of  Sarah  Lipscomb,  and  not  under 
the  debt  of  John  T.  Lipscomb ;  and,  as  amended,  it  is  affirmed. 

Brickell,  C.  J.,  not  sitting. 
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Dane  v.  Olennon. 

St4xti(tory  Action  hi  nature  of  Ejectment, 

1.  lI'Ao  h  profter  partti  plaiutlff;  ainendment  of  complaint. — A  statu* 
tory  action  in  the  nature  of  eje<*tnleiit  must  be  brought  in  the  name  of 
tlie' person  holding  the  lejral  title ;  and  if  he  is  described  in  the  summons 
and  ooniplaint  as  suing  for  the  use  of  another,  these  wortis  may  be  struck 
out,  by  amendment,  as  sur]>l usage. 

2.  Sttle  of  hndAfor  unpaid  taxm;  description  of  lands  in  assessinenl 
and  deed ;  admissibilitt/  of  parol  evidence  to  remove  ambignitt^, — ^When 
lands  assessed  and  sold  for  unpaid  taxes  are  described  in  the  assessment, 
and  also  in  the  tax-collector's  deed,  as  *'  two-thirds  (^3)  of  square  39  in 
Fisher's  tract,"  without  any  other  words  of  de8crii>tion  or  identification, 
the  sale  is  void  for  uncertainty  and  indetiniteness ;  and  the  ambiguity 
being  patent,  it  can  not  be  corrected  or  explained  by  extrinsic  parol  en- 
dence. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  11.  T.  TorLMiN. 

OvKKALL  it  Bkstok,  for  ajmellant. — (1.)  An  action  of  eject- 
ment, or  other  real  action,  unlike  actions  for  the  recovery  of 
money  (Code,  §  28(K)),  must  be  brought  in  the  name  of  the  per- 
son having  the  legal  title ;  and  when  he  sues  for  the  use  01  an- 
other person,  by  tlie  words  of  the  statute,  whicli  are  generaU 
and  embrace  "all  cases''  (j$  2891),  "the  beneficiary  must  be 
considered  the  sole  party  on  the  record.''  It  necessarily  fol- 
lows, when  the  name  of  the  beneficiary  is  stricken  out,  there 
was  no  plaintiff  on  the  record. — Lealrd  r.  Moon,,  27  Ala.  326; 
J>irtjer  i\  Kennttuor(\  81  Ala.  404.  (2.)  The  description  of 
the  lands  in  the  assessment,  which  was  carried  into  all  the  sub- 
seipient  prcK^eedings,  was  void  for  uncertainty  and  indefiniteness. 
It  is  not  sufficiently  certain  to  sup))ort  a  comi>laint,  a  deed,  or  a 
verdict. --JA'/aW  r.  TUlimin^  f»  Ala.  486;  Wright  i\  Lyle,^  \ 
Ala.  112;  (\unnineJlu  r.  J/l/tft'/\  9  Ala.  594;  D^'lonch  v.  State 
Ji(itd\  27  Ala.  4»)7.  It  falls  far  short  of  the  particularity  and 
precision  required  in  the  summary  proceedings  by  which  a  eiti- 
zen's  i)roi)erty  can  be  taken  for  the  non-payment  of  taxes. 
I>lackwell  on  Tax  Titles,  151  8;  Oliver  r.  /MjIn&on,  58  Ala. 
4i>:  MlJnrr  lO  Co.  r.  Chtrh\  r.l  Ala.  258.  f;3.)  If  the  sale  for 
taxes  had  any  validity  wiiatever,  the  redemption  from  the  pur- 
chaser, by  Fisher's  administrator,  gave  no  new  title  to  fish- 
er's estate,  but  simply  removed  an  incumbrance  or  lien  from 
the  land.     Cuoley  on   Taxation,  80S  9;  4  Barn  26;  27  Penn. 
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St.  164.  When  this  redemption  was  made,  Dane  was  in  pos- 
session under  his  purchase  at  the  sheriff's  sale ;  and  if  it  had 
any  effect  on  his  rights,  it  enured  to  his  benefit  as  a  purchaser 
of  Fisher's  estate. 

CoBBs  &  ToiiPKiNs,  f*ontra. — (1.)  The  words  stricken  out  were 
mere  surplusage,  and  the  amendment  was  properly  allowed. 
Code,  S$5?  2890-91 ;  Crimm  v.  Crawford,  29  Ala.  623 ;  Me- 
Brayer  v.  Cariker,  64  Ala.  50 ;  StoMer  v.  Grant,  28  Ala.  418 ; 
Prater  v.  Miller,  25  Ala.  520 ;  Gddmiith  v.  Pickard,  27  Ala. 
142.  (2.)  The  description  of  the  lands  was  sufficiently  certain 
to  enable  a  surveyor  to  locate  them.  (3.)  The  lands  were  sold 
as  the  property  of  Fisher,  and  the  validity  of  the  sale  was  ad- 
mitted by  him,  who  attorned  to  the  purcnaser  as  his  landlord, 
and  by  his  administrator,  who  redeemed  ;  and  there  was  no  title 
or  possession  that  could  pass  to  Dane  under  his  purchase  at  the 
rfieriff's  sale. 

SOMERYILLE,  J. — This  is  a  statutory  action  of  ejectment, 
brought  by  Glennon,  in  the  Circuit  Court  of  Mobile  county, 
against  Dane.  Itoth  parties  claim  title  through  Fisher ;  Glen- 
non claiming  by  purchase  at  an  administrator's  sale,  made  in 
the  year  1879,  by  one  Ilaynie,  as  the  administrator  of  Fisher's 
estate,  under  authority  of  an  order  made  by  the  Probate  Court. 
Dane  claimed  under  execution  sale  made  by  the  sheriff  in  Octo- 
ber, 1S75,  before  Fisher's  death  ;  the  execution  having  been  is- 
sued on  a  judgment  against  Fisher,  in  December,  1874,  in  favor 
of  one  ( -laude  Beroujon,  the  Hen  of  which  was  properly  kept 
up  by  issue  of  an  alJa^  in  August,  1875. 

The  suit,  as  oidginally  brought,  was  in  the  name  of  James  K. 
(ilennon,  plaintiff  who  was  described  as  suiiifj  for  tite  iise  of 
Price  Williams.  X  demurrer  was  sustained  to  the  complaint,, 
and  an  amendment  was  thei'eupon  authorized,  so  as  to  strike 
out  the  phrase  "  who  sues  for  tlie  use,"  &c.  Tlie  suit  was  af- 
terwards permitted  to  proceed  in  the  name  of  (ilennon  as  plain- 
tiff, against  the  defendant's  objection. 

The  amendment  was  clearly  authorized  by  the  statute.  The 
action,  being  in  ejectment,  should  have  been  brought  in  the 
name  of  the  owner  of  the  legal  title.  Sections  5i89n-91  of  the 
(Vide,  requiring  certain  actions  to  he  prosecuted  "in  the  name 
of  the  party  really  inte rested, ^'^  and  providing  that,  in  certain 
cases,  **  the  Itenefeiary  must  l>e  considered  as  the  hoU  jjarty  to  the 
record,"  have  no  reference  to  suits  in  ejectment.  These  re- 
quirements are  expressly  confined  to  actions  on  ^^  contracts,  ex- 
press or  implied,  for  the  payment  of  monev.'' — Code,  1876,  i5§ 
2890-91.  The  phrase  allowed  to  be  striclven  out  by  amend- 
ment was  mere  surplusage,  and  the  real  partv  plaintiff  to  the 
11 
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suit  was  Glennon,  not  Price. — Code,  1^76,  $J  tMo^]\  Ar/netr  v. 
Zeat/fy  63  Ala.  345;  Johnson  v,  3/arfin,  o-t  Ala.  271;  Dwyer 
V.  Kenneniore^  81  Ala.  404;  Stofldrr  i\  Granf,  28  Ala.  416. 

The  chief  contestation  in  the  case  lias  reference  to  the  ad- 
mission in  evidence  of  a  tax-deed,  introduced  by  the  ])laintiff 
for  the  i)urpose  of  giving  strength  to  his  title.  The  land  in 
controversy  was  sold  for  default  in  payment  of  taxes,  in  June, 
1878;  and  at  this  tax-sale  Price  Williams  became  the  purchaser. 
After  the  expiration  of  the  period  of  redemption,  ^  illiams,  as 
imrchaser,  received  the  tax-deed  in  (juestion  from  the  tax-col- 
lector, as  authorized  by  statute,  llaynie,  the  administnitor  of 
Fisher's  estate,  in  February,  1877,  ac(juired  Williams'  title, 
either  hy  j>ffrt'/iffj<('  or  retft^ntjAioiK — it  is  immaterial  which,  in 
the  view  of  the  case  we  shall  take.  Upon  application  to  the 
Probate  Court,  the  land  was  afterwards  sold  by  the;idministra- 
tor;  and  at  this  sale  (ilennoii.  the  plaintiff,  became  the  j>ur- 
chaser.  This  is  the  plaintiif's  chain  of  title,  the  strength  of 
which  must  depend  upon  the  validity  of  these  })rocee<lings.  It  is 
manifest  that,  if  the  tax-sale  was,  for  any  reason,  void,  the  court 
below  erred  in  admitting  the  tax-deed  in  evidence,  and  (tjon- 
non's  claim  of  title  must  fail.  In  such  event.  Dane's  title  wotiJd 
be  superior  to  (ilenncm's;  he  having  purchased  in  October, 
1875,  under  an  execution  against  Fisher,  the  lien  of  which  is 
admitted  to  have  been  ke])t  in  full  f(»rce,  and  the  sale  under 
which  was  made  by  the  sheriff  prior  to  the  sale  made  l)y  the 
administrator. 

Our  opinion  is,  that  the  court  erred  in  admitting  the  tax- 
deed  in  evidence.  It  was  void  for  want  of  conformity  to  the 
re«piirements  (rf  the  statute  regulating  the  subject  of  tax  assess- 
ment's and  sales.  The  lU.srrijftlon  of  the  land,  both  as  assessed 
and  sold,  was  so  uncertain  and  ambiguous  as  to  be  incapable  of 
identification.  The  statute  in  force  at  the  time  of  these  traiis- 
act'ons  contained  the  following  provisions  in  reference  to  the 
certainty  re^juisite  in  the  description  of  lands  authorized  to  he 
assessed,  and  sold  for  non-payment  of  taxes.  ''In  case  of  lands 
surveved,  or  laid  out  as  a  town,  city,  or  village,  .  .  it  shall  he 
described  by  the  designation  of  the  number  thereof.  If  it  he 
a  jKiii  of  a  lot  or  hht*l\  it  nuiy  be  des(*ribed  hy  ff-s  homulnr!t\*t^ 
or  some  other  way  by  which  it  maybe  known." — Acts  of  1868, 
5^  7,  eubd.  4,  p.  802.  It  is  not  made  necessary  to  insert  the 
<juantitv  of  such  land  in  the  a.ssessment. — /6.  p.  802. 

The  land  here  sued  for,  as  described  in  the  co?nj)fa!nf,  is  des- 
ignated as  '*  Lots  number  4  and  5,  in  Scjuare  number  89,  of  what 
has  heretofore  been  known  as  the  Fisher  tract."  The  laud  de- 
scribed in  the  aAt^ei^sinent  and  the  tax-deed  is  as  follows:  "^  of 
tS^mare  J»9  hi  Fisher  tract^^  The  ambiguity  patent  on  the  face 
01  this  description  is  obvious.     It  may  mean  (1)  an  undivided 
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t(r(hih!nh  hitereM,  lield  l>y  tlie  owner,  Fisher,  by  way  of  ten- 
ancy in  common;  or  (2)  it  may  mean  an  entirety  of  two-thirds 
in  area  of  the  whole  square.  Wliich  of  tlie  two  is  intended,  it 
is  impossible  to  say;  and  the  ambiguity  l>eing  patent,  can  not 
l)e  corrected  by  the  introduction  of  extrinsic  or  parol  evidence. 
Similar  descriptions  l»ave  been  adjudged  by  other  courts  to  be 
void  for  uncertainty. — BulwM  *\  Co/eman,  11  Minn.  78,  91; 
AfJaniJfi  r.  Lnrrti1>et\  46  Me.  516,  519;  Burroughs  on  Tax.  203 
-205:  llilliard  on  Tax.  517,  ^  12. 

It  has  bee!i  <)ft(»n  held  by  this  and  other  courts,  that,  in  the 
sale  of  lands  for  taxes,  great  strictness  is  re<|uired,  and  every 
]>rovision  of  the  statute  must  be  punctiliously  pursued.  Without 
a  rigid  adherence  to  tlu^  diivctions  and  forms  of  the  statute,  tlie 
sale  is  void,  and  the  owner  is  not  divested  of  his  title  or  estate. 
J/////</'  c('  Co.  V,  ('hirh\  61  Ala.  258;  Oliver  r.  Rdnumn, 
5S  Ala.  46;  Lyon  r,  11  nut,  11  Ala.  295 ;  FAlhM  v.  KddhiH, 
:i4  Ala.  50S  ;  liron-tt  i\  Veazo',  25  Maine,  359.  In  Cooley  on 
Taxation,  it  is  said  to  be  an  accepted  axiom,  when  tax  sales  are 
under  consideration,  that  **a  fundamental  condition  to  their 
validity  is.  that  there  sh(>uld  have  been  a  substantial  compliance 
with  the  law,  in  all  the  ])roceeding6  of  which  the  sale  was  the 
culmination.  This  would  be  the  general  rule  in  all  .cases,  in 
which  a  man  is  to  be  divested  of  his  freeliold  by  adversary  pro- 
ceedings; but  special  reasons  make  it  peculiarly  a])])licable  to 
tax  sales."-  -  (V)oley  on  Tax.  324.  A  tax-deed  takes  eiTect  only 
as  the  execution  of  a  statutory  power.  It  nnist,  therefore,  be 
constnied  with  some  degree  of  strictness,  so  as  to  enable  the 
grantee  to  identify  the  land,  and  the  owner  to  redeem  it. — Hill 
i\  Mtntrtj^  6  (xray,  551.  The  description  must  aiford  the 
means  of  idejititication,  and  be  sulticiently  certain  not  to  mis- 
lead the  owner,  or  be  calculated  to  mislead  him. — (-ooley  on 
Tax.  2S6 ;  i'urt'i<  r.  SKpprvi sorts,  22  Wis.  167.  The  act  of 
1S6S,  jibove  quoted,  does  not  recjuire  more  than  this;  nor  can 
it  l>e  construed  to  recpiire  less. 

This  rule  of  description  need  not  be  ai)plied  with  rigor  to 
the  j)resent  case.  The  ambiguity  and  uncertainty  of  descrip- 
tion in  the  land,  as  lirst  appearing  in  the  assessment,  of  course, 
run  through  all  of  the  subsecpient  proceedin^^,  including  the 
certificate  of  purchase  and  the  tax-deed.  It  is  enough  to  say, 
that,  so  far  from  being  accurate  and  pertinent,  as  is  reciuired  in 
tax  assessments  and  proceedings,  it  is  not  sufficiently  certain  to 
sustain  a  complaint  or  verdict  in  ejectment,  or  unlawful  de- 
tainer; and  this  conclusion  must  prove  utterly  fatal  to  the 
validity  of  the  tax-deed. — Crajmnetin  v,  M inter ^  9  Ala.  594; 
Benyiet  t\  21  or r in,  9  Port.  171 ;  Alexander  i\  Wheeler^  69  Ala. 
332 ;  Mcliae  v,  Tillman,  6  Ala.  486 ;    Wright  v.  Lyle,  4  Ala. 
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112;  Hamner  v,  Eddins^  3  Stew.  192;   Burroughs  on  Tax. 
208-205. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded. 


Hubbard  v.  The  State. 
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Indictment  f<jT  Murder. 

1.  Special  venire  in  capital  ccise ;  irhat  is  rerinahle, — The  number  of 
jurors  to  be  sumiufoned  in  a  capital  case  is  matter  of  discretion  with  the 
court,  provided  the  number  8ummone<l,  inchidiug  the  regular  jurors  for 
the  week  or  term,  is  not  less  than  fifty,  nor  more  than  one  hundred 
((V)de,  §  4874) ;  and  the  exercise  of  this  discretion  is  not  revisahle 
on  error. 

2.  Indorseineutu  on  indictment. — The  only  evidence  re<^uired  hy 
statute,  as  to  the  authenticity  of  an  indictment)  is  the  indorsement  of  the 
foreman  of  the  jrrand  jur>' ;  and  the  indorsement  by  the  clerk,  showing 
when  it  was  tileil  in  court,  may  be  made  at  any  time  while  the  cause  is 
in  Jicci. 

o.  Practice  <!*»  tojilinif  plea  in  almtrntent ;  *rhat  i*  reriMohle. — Whetlier 
the  defendant  shall  l»e  permitted  to  withdraw  the  plea  of  not  guilty,  and 
interpose  a  plea  in  abatement  on  aciH>unt  of  a  misnomer,  is  matter  of 
discretion  with  the  court  below,  and  is  not  revisable  by  this  court. 

4.  Servire  of  atptf  of  imiictment  on  deft  mlant ;  ttuffiriencif  of  copy. — In 
pn^imrinff  a  copy  of  the  indictment  for  service  on  the  accuse<i*in  a  capital 
case  ^('oae,  §  4872),  the  clerk  should  include  in  the  copy  all  the  indorse- 
nients  on  the  original ;  but  the  indorsement  of  the  pn>se<-utur*s  name,  or 
of  the  fact  that  there  is  no  pn>secutor  ^Ih.  ^  4778  ,  l)eing  matters  which 
are  merelv  dinx^tory.  and  the  omission  of  which  iKh's  not  affect  the  suf- 
ficiency of  the  indictment,  their  omission  from  the  copy  does  not  affect 
its  validity,  and  is  not  an  irregidarity  which  can  prejudice  the  defendant. 

5.  ithjectioni*  to  renire,  on  act'ount  of  miatah*  in  namcH  of  jurors. 
Mistakes  in  the  names  of  |H*rs«ms  sunmione<t  as  jun»r<  in  a  (*apital  case, 
or  disi»rei>ancies  in  their  names  lietween  the  eeoir*-  an<l  the  I'opy  served 
on  the  defendant,  are  not  g«iKKi  ground  for  quashing  the  renire. 

0.  To  what  irititea*  mat/  testify. — C>n  a  trial  under  an  indictment  for  in- 
fanticide, a  witness  wh«»  examineil  the  dead  IhkIv  of  the  child  may, 
thougli  not  an  ex|H»rt.  testify  thst  he  "considereti  it  fully  developed:  " 
this  Wing  a  matter  of  fa**t  o|»en  to  olistrvalion.  and  the  witness  being 
subjeii  to  cn>ss-examinatiou  as  to  his  um»  of  the  wonls  and  his  knowl- 
etlgt^  of  their  meaning. 

7.  Ahi*tr*ict  chatyr  fu*  tn rtoupHriftj  rtf  third  /»»r>*»»,  utth  r^hne. — AVhen 
there  is  n*i  evideui^e  whatever  lending  ti»  i»mie**t  any  other  i>erson  than 
the  aivuse^i  with  the  death  of  tJie  chiUi  alle«\*ti  to  have  l»een  muniereci, 
or  with  the  i\Muvalmeni  of  it>  iK^ly  \*hen»  it  was  found,  charges  re- 
uue>leii.  l»ase^i  on  the  supjmmhI  i\>mpliciiy  of  s»nne  other  person  witK 
tlie  crime,  an*  abstract,  ami  an*  pn»jvrly  n^fux^l  on  that  a«v«mnt. 

S.  Pnh'f  of  i>M»i# :  foiloty  •>/  rrviMt/ },.  sh^n . — When  no  instruction  is 
"given  or  n^fus^nl,  involving  an  iiKjuirx  into  the  sutficiency  yti  tlie  evidence 
to  autlu*ri«e  a  t>»nviction.  or  a;|  to  the  pr\H»f  of  venue,  the  failure  of  the 
bill  of  ex\vpiii.«is  it^  >how  that  the  venut*  was  proved,  wliile  it  purportii 
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to  set  out  ''substantially  all  the  evidence,"  will  not  work  a  reversal  of 
the  judgment. 

From  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  H.  C.  Speak?:. 

The  indictment  in  this  case  charged,  in  a  single  count,  that 
the  defendant,  Ann  Hubbard,  "unlawfully  and  with  malice 
aforethought  killed  her  infant  child,  whose  sex  is  to  this  grand 
jury  unknown,  by  cutting  oil  its  head  with  some  instrument 
which  is  to  this  grand  jury  unknown;  which  said  child  was  a 
new-bom  infant,  and  nameless."  On  being  arraigned,  the  de- 
fendant pleaded  not  guilty,  and,  as  the  judgment-entry  recites, 
"  asked  the  court  for  one  hundred  jurors ;  which  demand  the 
court  refused,  and  the  defendant  excepted;"  and  the  court 
then  ordered  the  sheriff  to  summon  "fifty  persons  as  a  jury 
for  the  trial  of  this^  cause,  including  those  who  have  been  sum- 
moned on  the  regular  vmiire  and  are  in  attendance  on  the 
court,"  and  also  ordered  a  copy  of  the  indictment  and  of  the 
special  ventre  to  be  served  on  tne  defendant.  The  indictment, 
38  set  out  in  the  transcript,  bears  the  indorsement  "  No  pi'ose- 
eutor^  a  true  hUW  which  is  signed  by  the  foreman  of  the  grand 
jnry;  and  the  clerk's  indorsement  in  these  words:  ^'' Filed  in 
open  courts  thh  ilHt  day  of  Septemhef\  JSSJ.^^  On  the  trial, 
as  the  judgment-entry  and  the  bill  of  exceptions  each  recites, 
**  the  defendant  moved  the  court  to  <juash  the  indictment,  be- 
cause the  record  fails  to  show  that  the  same  was  returned  into 
court ;  which  motion  was  overruled  by  the  court,  and  thp  de- 
fendant excepted."  The  bill  of  exceptions  then  recites,  "The 
defendant  also  moved  to  <]uash  the  same,  because  the  copy  of 
the  indictment  served  upon  her  varied  from  the  original,  in 
this:  that  the  original  had  the  words  ^ No proseeutar^  indorsed 
on  it,  and  the  copy  served  on  her  did  not  contain  these  words ;" 
while  the  judgment-en trj-  recites,  that  the  motion  was  to  quash 
the  venire  on  that  ground.  The  record  does  not  show  the 
action  of  the  court  on  the  motion,  nor  that  any  exception  was 
reserved  to  its  ruling,  "The  defendant  then  asked  leave  to 
withdraw  her  plea  of  not  guilty,  and  to  be  allowed  to  file  a  plea 
in  abatement  tor  misnomer ;  which  motion  the  court  refused  to 
grant,  and  the  defendant  excepted." 

During  further  proceedings  in  the  cause,  the  sheriff,  in  draw- 
ing the  jury,  drew  from  the  hat  the  name  of  Pat.  CvUigifi^ 
which  name  did  not  appear  in  the  list  of  jurors  served  on  the 
defendant,  though  the.  name  of  Patrick  iJvUinger  did  appear 
on  said  list,  bearing  the  same  number  as  the  name  of  Pat  Cnl- 
ligin  on  the  original  venire;  and  for  this  reason,  the  defendant 
•objected  to  further  proceeding  with  the  trial.  The  court  or- 
dered the  defendant  to  proceed  with  the  trial,  to  which  the  de- 
fendant duly  excepted.     Said  juror,  being  then  examuied,  and 
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found  incompetent,  was  challenged  for  cause,  and  the  trial  pro- 
ceeded, and  the  defendant  exhausted  her  entire  number  of 
challenges  before  the  venire  was  exhausted ;  but  said  challenges 
were  not  exhausted,  nor  the  jury  chosen,  before  the  name  of 
said  Pat.  Culligiii  was  called.  On  the  further  call  of  the 
venire^  the  name  of  Albert  J.  Guy  was  called,  and  he  failed  to 
respond,  whereupon  the  court  ordered  him  fined  fifty  dollars. 
The  defendant  tlien  objected  to  going  on  with  the  trial,  and 
offered  to  prove  that  there  was  not  a  man  of  that  name  living 
in  the  county ;  but  the  court  ordered  the  trial  to  proceed,  and 
the  defendant  excepted. 

"  On  the  trial,  the  State  introduced  A.  W.  Liecon  as  a  witness* 
who  testified,  that  he  knew  the  defendant,  and  had  hired  her, 
about  the  1st  April,  1 881,  as  a  cook  and  servant  about  the 
house ;  that  when  she  came  to  his  house  she  had  the  appear- 
ance of  being  seven  or  eiojht  months  advanced  in  pregnancy ♦ 
though  she  denied  it,  ana  said  that  she  had  the  dropsy;  that 
about  the  25th  April,  after  she  had  been  at  his  house  two  or 
three  weeks,  an  old  negro  man  who  lived  with  him  (Jack  Mor- 
gan, by  name),  came  and  knocked  at  his  door  during  the  nighty 
and  he  got  up  and  went  out,  but  saw  nothing;  that  the  old  man 
came  again  to  his  door,  and  waked  up  his  wife,  who  went  out ; 
that  he  got  up  and  went  out  after  day-light,  and  found  consid- 
erable blood  on  the  ground,"  and  a  substance  whicli  he  took  to 

be  the ;  that  he  then  ordered  the  negro  man  to  take  his 

horse  and  buggy,  and  carry  the  defendant  to  her  mother;  that 
the  man  took  her  to  her  mother's  house,  and  on  his  return 
brought  him  (witness)  a  bee-gum,  in  which  he  found  the  body 
of  a  new-born  child,  wrapped  up  in  a  shawl,  and  having  its  head 
nearly  severed  from  its  body.  '*  The  State  then  askea  the  wit- 
ness, if  the  child  was  fully  developed ;  to  which  he  answered^ 
that  he  considered  it  fully  developed.  To  this  (piestion  and 
answer  the  defendant  objected,  because  the  witness  was  not 
shown  to  be  an  expert,  and  his  answer  was  merely  his  opinion  ; 
w^hich  objection  the  court  overruled,  and  the  defendant  ex- 
cepted. The  witness  stated,  also,  that  he  examined  the  finger- 
nails and  toe-nails  of  the  child,  and  that  they  were  fully  grown. 
The  StAte  then  introduced  said  Jackson  Morgan  as  a  witness, 
who  lived  with  said  Ligon,  and  who  stated  that  defendant  lived 
at  said  Ligon's  house  about  a  month  and  a  half ;  that  she  looked 
big,  and  complained  a  great  deal,  saying  that  she  had  dropsy ; 
that  he  stayed  in  the  kitcheu  with  her  on  the  night  mentioned 
by  said  Ligon,  and  she  was  up  and  down  all  night,  complaining 
of  her  bowels,  and  going  out  f recpiently ;  that  he  told  her  he 
was  going  to  wake  up  the  white  folks,  but  she  told  him  he  need  . 
not;  that  he  went  and  waked  up  the  white  folks,  and  Mrs.  Li- 
gon came  out ;  that  he  fell  asleep  just  before  day ;  that  he  never 
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heard  any  child  cry,  and  did  not  know  that  the  defendant  had 
any  baby ;  that  Ligon  sent  him  with  the  girl,  after  breakfast, 
to  her  mother's,  about  two  miles  in  the  country ;  that  just  be- 
fore they  reached  the  gate,  leading  into  the  field  where  her 
mother  lived,  defendant  told  him  to  look  under  the  door-steps 
when  he  went  back,  and  find  the  child,  and  bury  it;  that  he 
found  the  child,  on  his  return,  under  the  steps,  wrapped  up  in 
a  shawl,  and  showed  it  to  Mr.  Ligon,  and  then  buried  it ;  and 
that  the  shawl  resembled  one  he  had  seen  the  defendant  wear. 
Both  of  said  witnesses  testified,  also,  that  the  defendant  got  up 
that  morning,  and  went  about  her  usual  work,  milking  the  cows, 
etc. ;  and  neither  of  them  reported  the  facts  to  any  one  until 
about  the  time  of  the  defendant's  arrest,  some  two  or  three 
months  after  the  cliild  was  found." 

'"  This  was,  substantially,  all  the  evidence ;  and  the  defendant 
thereupon  requested  the  following  charges,"  which  were  in  writ- 
ing: *^  If,  from  the  evidence,  the  jury  can  not  say  that  the  mur- 
der was  not  committed  by  some  one  else,  then  they  can  not  say 
the  defendant  is  guilty;"  **To  enable  the  jury  to  find  the  de- 
fendant guilty,  the  evidence  must  show  that  no  one  else  could 
have  killed  the  child  ;'  ''To  enable  the  jury  to  convict,  the  evi- 
dence must  reasonably  show  that  no  one  else  could  have  killed 
tlie  child ;"  '*  When  it  is  clear  that  one  of  two  persons  com- 
mitted the  offense,  but  it  is  uncertain  from  the  evidence  which 
of  the  two  is  guilty,  then  neither  of  tliem  can  be  convicted." 
The  court  refused  each  of  these  charges,  and  the  defendant  ex- 
cepted to  their  refusal. 

No  counsel  appeared  in  this  court  for  the  appellant,  so  far 
as  the  record  and  the  docket  show ;  and  there  is  no  brief  on  file. 

H.  0.  ToMi'Kixs,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — 1.  It  was  matter  of  discretion  in  the 
Circuit  Court  to  order  the  summoning  of  any  number  of  jurors 
for  the  trial  of  the  accused,  if,  including  the  regular  juries 
for  the  week  or  term,  the  number  was  not  reduced  below  fifty, 
or  did  not  exceed  one  hundred. — Code  of  1876,  «$  4874.  The 
exercise  of  the  discretion  is  not  revisable  on  error. — BJev'nisv. 
State,  68  Ala.  92. 

2.  The  only  evidence  of  the  authenticity  of  an  indictment, 
which  is  required  by  the  statute,  is  the  indorsement  of  the  fore- 
man of  the  grand  jury.  The  indorsement  of  the  clerk,  show- 
ing its  filing  in  open  court,  may  be  made  at  any  time  while  the 
cause  is  Injieri. —  CJarl'smi  v.  State,  3  Ala.  378;  Mose  v.  State, 
35  Ala.  421;  Wesley  v.  State,  52  Ala.  182.  The  indictment 
I>earB  not  only  the  indorsement  of  the  foreman  of  the  grand 
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jury,  but  also  the  indorsement  of  the  clerk,  showing  the  day  of 
its  filing  in  open  court ;  and  the  motion  to  quash  it  was  prop- 
erly overruled. 

8.  Whether  the  accused  should  have  been  permitted  to  with- 
draw the  plea  of  not  guiltv,  and  interpose  a  plea  in  abatement 
because  sne  was  incorrectly  named  in  the  indictment,  rested 
in  the  discretion  of  the  court  below,  and  its  action  is  not  re- 
visable. 

4.  It  does  not  appear  that  it  was  shown,  as  a  fact,  that  there 
was  the  asserted  variance  between  the  original  indictment  and 
the  copy  served  on  the  accused.  The  copy  was  not  produced 
and  identified,  so  that  it  could  be  compared  w4th  the  original. 
But,  if  the  variance  in  fact  existed,  it  was  immaterial.  The 
statute  recjuiring  that  the  name  of  the  prosecutor  shall  be  in- 
dorsed on  the  indictment,  or,  if  there  is  no  prosecutor,  that  it 
shall  be  so  indorsed,  is  merely  directory,  and  the  omission  does 
not  affect  the  suflieiency  of  the  indictment.  While  it  is  the 
duty  of  the  clerk  to  furnish,  for  service  on  the  accused,  an  ex- 
act and  literal  co})y  of  the  indictment,  with  all  its  indorsements, 
the  omission  of  an  indorsement  not  a  part  of  the  indictment, 
not  entering  into  its  suflieiency,  is  not  an  irregularity  or  error, 
which  can  be  of  prejudice  to  the  accused. — Ezell  i\  State, 
54  Ala.  165. 

2.  The  venire  in  a  capital  case  can  not  be  ijuashed,  because 
of  mistakes  in  the  names  of  the  persons  summoned  as  jurors, 
or  because  of  discrepancies  in  their  names  between  it  and  the 
<5opy  served  on  the  prisoner. — ("ode  of  1870,  <$  4S70;  ffaU  v. 
State^  51  Ala.  9. 

6.  Whether  the  child  was  born  alive,  and,  of  conse<|uence, 
the  subject  of  criminal  homicide,  was  a  ijuestion  of  fact  for  the 
determination  of  the  jury,  in  view  of  all  the  circumstances  of 
the  case.  We  do  not  perceive  any  just  objection  to  the  state- 
ment of  the  witness  Ligon,  that  he  examined  the  body  of  the 
child,  and  considered  it  fuUy  deveh>j)ed.  The  appearance  of 
the  body  of  the  child — w^hether  it  was  fully  or  partially  devel- 
oped— was  matter  of  observation,  and  of  fact.  If  the  accused 
desired  to  ascertain  what  meaning  the  witness  attached  to  the 
term  fuUy  developed,  that  could  have  been  elicited  on  cross- 
examination. — 1  Brick.  Dig.  874,  g  995. 

7.  Instructions  requested,  based,  partly  or  entirely,  on  a 
state  of  facts  of  which  there  does  not  appear  to  have  been  evi- 
dence, should,  for  that  reason,  even  though  they  may  state  cor- 
rect legal  propositions,  be  refused. — 1  Srick.'Dig.  338,  §  41. 
Such  instructions,  if  they  have  any  effect,  can  serve  only  to 
confuse  and  mislead  the  jury.  There  was  not  the  slightest  "evi- 
dence, tending  to  connect  any  other  person  than  the  accused 
with  the  death  of  the  child,  or  with  the  concealment  of  its 
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body.  It  is  obvious,  if  the  instructions  re<iue8ted  liad  been 
given,  they  would  have  been  an  invitation  to  the  jury  to  pass 
beyond  the  evidence,  into  mere  speculations  and  conjectures  as 
to  the  complicity  of  some  imaginary  person  in  the  crime. 

8.  The  bill  of  exceptions  recites,  that  it  contains  "*  substan- 
tially all  the  evidence,"  and  is  silent  as  to  any  evidence  showing 
the  offense  was  committed  in  the  county  of  Colbert.  No  ques- 
tion appears  to  have  been  made  in  the  Circuit  Court  as  to  the 
venue  of  the  offense.  No  instruction  was  given,  or  was  re- 
ouested,  upon  tliat  point ;  nor  was  the  attention  of  the  court 
directed  to  the  want,  if  there  was  a  want,  of  evidence  showing 
that  the  locality  of  the  offense  was  in  Colbert  county.  In 
Frank  v.  State  (40  Ala.  9),  C.  J.  Walkkr  dissenting,  it  was 
ruled,  that  if  an  exception  was  reserved  to  the  conviction  and 
sentence,  the  judgment  of  conviction  would  on  error  be  re- 
versed, if  the  bill  of  exceptions,  purporting  to  set  out  all  the 
evidence,  failed  to  show  the  venue  was  proved,  though  no 
charge  involving  its  proof  was  given  or  refused.  In  Cktrk  v. 
State  (46  Ala.  307),  and  CVu'Ms  v.  State  (55  Ala.  28),  it  was 
held  error,  to  refuse  an  instruction  tliat  the  defendant  (*ould  not 
l>e  convicted,  when  the  bill  of  exceptions  set  out  all  the  evi- 
dence, and  there  was  a  want  of  evidence  of  the  venue.  So, 
there  are  numerous  cases,  asserting  that  a  judgment  of  convic- 
tion will  be  reversed,  because  of  mstructions  given  which  au- 
thorize a  conviction  without  proof  of  the  venue. — Sparks  v. 
State^  59  Ala.  82 ;  Gooden  v.  State,  55  Ala.  178 ;  Bain  v.  State, 
61  Ala.  75.  In  Biddl^  v.  State  (49  Ala.  889),  a  judgment  of 
conviction  seems  from  the  very  meagre  report  to  have  been 
deemed  erroneous  and  reversible,  where  the  bill  of  exceptions 
professed  to  contain  all  the  evidence,  and  was  silent  as  to  the 
venue,  though  no  exception  of  any  kind  was  reserved.  In  Wtl- 
Uaim  V.  State  (54  Ala.  131),  and  Sa7nps(m  i\  State  (lb.  241), 
we  held  that,  whether  the  evidence  was  in  any  respect  sufficient 
for  conviction,  could  be  presented  only  by  an  exception  to  the 
rulings  of  the  court  on  the  evidence.  With  the  mere  (question 
of  the  sufficiency  of  the  evidence  to  support  a  verdict,  this 
coart  can  not  interfere,  unless  it  was  decided  by  the  court  be- 
low, and  the  decision  made  the  subject  of  an  exception  at  the 
appropriate  time. — Skinner  v.  State,  30  Ala.  694.  If  there  had 
been  an  instruction  given  or  refus^,  involving  an  inquiry  into 
the  sufficiency  of  the  evidence  to  authorize  a  conviction,  the 
omiflsioD  of  evidence  of  the  venue  would  have  compelled  a  re- 
versal of  the  judgment  of  conviction,  in  obedience  to  the  au- 
thorities we  have  cited.  But  no  such  instruction  having  been 
fiven  or  refused,  this  court  can  not  now  interfere.  It  does  not 
e  within  our  province  to  grant  new  trials,  in  cases  civil  or 
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criminal,  because  the  verdict  and  judgment  may  not  appear 
affirmatively  to  be  supported  by  tlie  jevidence. 

We  find  no  error  in  tlie  record,  prejudicial  to  the  accused, 
and  the  judgment  must  be  affirmed. 


„g^  Farley  r.  The  State. 

Inilidment  for  Carrying  Concealed  Weapons. 

1.  (ft'iierai  enrfttkni  to  entire  vhurfje. — A  jreneral  exception  to  an  entire 
cliarge,  cont4iining  Hoveral  separate  and  s»eparal)le  clauses,  some  of  which 
are  correct,  can  nut  Ik*  snstaine<l:  the  particuhir  cUuises,  supposed  to 
contain  error,  should  l>e  spe<-ifically  excepted  t(». 

2.  Camjing  conrenhd  iirapiniH;  rharyfn  on  cridenre^  iurading  pntMn***' 
of  jury . — A  charj^e  which  assumes,  as  a  fact,  that  **  then*  is  no  proof  as 
to  whether  the  witness  l<K)ked  to  see  wliether  the  defendant  had  a  pistol 
or  not,"  when  the  witness  l^ad  testifi<'<l  that  he  passed  within  a  few  feet 
of  the  defendant,  while  lyin^  on  the  ground  drunk,  'Mnitdidnot  examine 
him,"  is  properly  refused  ;  nor  could  it  heaftirmed,  as  matter  of  law,  that 
unless  the  witness,  whiU»  j>assin;r  hv,  "looked  to  see  whether  the  defend- 
ant had  a  pistol  (►r  not,  there  <<uilcl  he  no  inferent^e  that  the  pistol  was 
then  concealed,"  which  another  witness  saw  in  his  hanil  a  short  time 
previously. 

From  the  Circuit  C/ourt  of  Lawrence. 

Tried  before  the  Hon.  II.  V.  Spkakk. 

The  defendant  in  tliis  case  wjis  indicted  for  carrying  a  pistol 
concealed  about  his  person,  and  pleaded  not  guilty  to  the  in- 
dictment. On  his  trial,  he  reserved  a  bill  of  exceptions,  in 
which  the  evidence  adduced,  and  the  rulings  of  the  court  now 
presented  for  revision,  are  thus  stated  :  "It  was  admitted  by 
the  defendant,  that  he  bought  a  pistol  in  the  town  of  Moalton 
in  said  county,  on  or  about  April  27th,  1881 :  and  that  the 
venue  was  correctly  charged  in  the  indictment.  The  State 
then  offered  one  C/heatham  as  a  witness,  who  testified,  sub- 
stantially, that  during  the  Sprint^  term  of  said  court,  1881,  he 
passed  the  defendant  lying  on  ttie  road  drunk ;  that  his  mule 
shied  as  he  passed,  and  went  by  swiftly,  and  he  saw  son^ething 
stickitig  out  of  the  defendant's  pocket,  i)ut  could  not  say  whether 
it  wa«  a  pistol  or  bottle ;  that  he  did  not  get  off  his  mule  to  ex- 
amine, but  went  on  without  further  notice,  and  overtook  one 
McVay  about  sixty  yards  from  where  he  passed  defendant. 
The  State  then  introduced  said  McVay  as  a  witness,  who  tes- 
fied,  that  he  passed  within  six  or  eight  feeti)f  the  defendant  ajs 
he  lay  on  the  road,  just  before  said  Cheatham  passed ;  that  he 
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saw  no  pistol  on  or  about  defendant,  but  did  not  examine  him  ; 
and  that  he  went  on  abont  three  or  four  hundred  yards,  where 
he  stopped,  and  stayed  all  night  with  one  Woodward.  The 
State  then  introduced  said  Woodward  as  a  witness,  who  testi- 
fied, that  he  saw  the  defendant,  soon  after  said  Mc Vav  came  to 
his  house,  pass  his  house,  flourishing  his  pistol  in  Iiis  hand ; 
and  that  no  one  else  had  passed  along  said  road,  after  McVay 
had  reached  his  house,  other  than  the  defendant." 

"  This  being,  substantially,  all  the  evidence  introduced,  the 
court  charged  the  jury,  ex  mero  itwtu^  as  follows :  '  Tlie  State 
must  prove,  beyond  a  reasonable  doubt,  that  the  defendant  car- 
ried a  pistol  concealed  about  his  pereon,  in  this  county,  and 
within  twelve  months  before  the  finding  of  this  indictment. 
The  statute  is  such,  as  that  the  pistol  is  hidden  from  ordinary 
observation,  and  that  a  casual  observer  would  not  discover  it. 
The  evidence  to  estabh'sh  this  offense  is  reasonably  circumstan- 
tial ;  such  as,  when  one  walks  or  rides  with  another  for  any  dis- 
tance, or  length  of  time,  and  sees  no  pistol  about  him,  and  he 
afterwards  draws  a  pistol  from  about  his  person,  and  exhibits  it. 
If,  therefore,  the  jury  believe  from  the  evidence  that,  when 
McYay  passed  the  defendant,  and  he  saw  no  pistol  about  the 
defendant,  and  defendant  came  along  the  road  shortly  after- 
wards, to  the  house  of  said  Woodward,  exhibiting  his  pistol ; 
and  further,  that  no  one  had  passed  said  defendant  since  Mc- 
Vay and  Cheatham  passed,  then  the  law  would  authorize  the 
jury  to  infer  that,  when  Mc\  ay  passed  the  defendant,  he  had 
the  pistol  concealed  al>out  his  person  :  and  if  they  believe  it  was 
so  concealed,  and  that  this  occurred  in  this  county,  within 
twelve  months  before  the  finding  of  this  indictment,  and  be- 
lieve all  this  beyond  a  reasonable  doubt,  then  they  would  be 
authorized,  under  the  law,  to  find  the  defendant  guilty ;  and  if 
they  should  so  And,  they  should  assess  his  fine  at  not  less  than 
fifty,  nor  more  than  five  hundred  dollars.'  The  defendant  ex- 
cepted to  this  charge,  and  asked  the  court,  in  writing,  to  charge 
the  jury,  'that  if  McVay,  in  passing  Farley,  did  not  look  to  see 
whether  he  had  a  pistol  or  not,  and  there  is  no  proof  as  to 
whether  he  did  loolc  to  see  whether  he  had  a  pistol  or  not,  then 
there  could  be  no  inference  that  the  pistol  was  concealed  when 
McVay  passed  by,  from  Woodward  afterwards  seeing  it.'  The 
court  refused  this  charge,  and  the  defendant  excepted  to  the 
refusal." 

Thos.  M.  Pkfers,  and  W.  P.  CnrrwcMjd,  for  appellant. 

H.  C.  Tompkins,  Att<jrney-(  General,  for  the  State. 

STONE.  J. — The  general  charge  to  the  jury  in  this  cause 
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contains  several  separate  and  separable  clauses.  There  was  a 
general  exception  reserved  to  the  charge,  without  specifjdng 
any  particular  clause  or  clauses  excepted  to.  The  rule  estab- 
lished by  this  court,  in  such  ease,  is,  that  unless  the  entire 
charee  is  faulty,  there  will  not  be  a  reversal,  although  in  some 
of  the  separable  clauses  the  j)rimarv  court  may  have  erred. 
The  party  excepting  must  point  out  tlie  part  of  the  charge  in 
whicn  error  is  supposed  to  have  been  committed,  and  make  that 
the  subject  of  his  exception.  We  need  not  state  the  reasons  on 
which  this  rule  rests.  They  have  l)een  too  often  declared  to 
need  repetition.— /:7//W^  r.\sW^v<,  67  Ala.  336;  S.  <&  JT.  Bail- 
rfxid  V.  Mi^Ijendon^  ♦JS  Ala.  266.  Many  parts  of  the  general 
charge  are  free  from  error,  while  only  one  clause  is  here  olv 
jected  to. 

The  charge  asked  and  refused  should  not  have  been  given, 
for  more  reasons  than  one.  It  asked  the  couit  to  instruct  the 
jury,  as  fact,  that  *'  there  is  [  was  |  no  proof  as  to  whether  he 
[the  defendant]  had  a  pistol  or  not."  McVay  testified, that  he 
had  passed  within  six  or  eight  feet  of  defendant,  as  he  lay  on 
the  ground,  but  that  he  did  not  examine  him.  That  he  dianot 
examine  him,  does  not  necessarily  imply  that  he  did  not  lookat 
him.  Xor,  if  the  charge  had  been  stated  hypothetically,  could 
it  be  affirmed,  as  matter  of  law,  that  unless  the  witness  looked 
"  to  see  whether  he  had  a  pistol  or  not,"  then  '*  there  could  be 
no  inferen(*e  that  the  pistol  was  concealed."*'  Such  charge  re- 
quires too  strict  a  measure  of  proof,  and  would  be  an  invasion 
of  the  province  of  the  jury.  Kulesof  law  must  be  declared  by 
the  court,  while  inferences  of  fact  are  for  the  jury.  That  a  de- 
fendant, afterwards  seen  with  a  pistol,  had  previously  had  it 
concealed  about  his  person,  a  jury  may  be,  and  often  is,  con- 
vinced beyond  a  reasonable  doubt,  although  no  witness  does  or 
can  testify  that  he  had  looked  to  see  whether  he  had  a  pistol  or 
not.— 1  Brick.  Dig.  838,  $5  41  ;  lb.  840,  S  65;  Carter  i\  The 
State,  33  Ala.  429;  Chirk  i\  Goildard,  39  Ala.  \^\  ABkworOi 
V,  The  State,  6S  Ala.  120;  Rrybinnoti  v.  Brdloeic,  66  Ala.  548. 

Affirmed. 
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Dorgan  v.  The  State. 

Prosecution  under  Bmtardy  Statute. 

1.  Nature  of  proceeding.— A  prosecution  under  the  statute  relating  to 
bastardy  (Code,  ^^  4071-93)  is  neither  strictlv  dvil  nor  strk-tv  crimmal, 
but  partakes  of  the  nature  of  both,  and  is  rather  of  a  oM(M?-oriminal  char- 
acter. 

2.  ChalUng*'  of  jurors;  how  many  allowed.— The  statute  does  not  pre- 
scribe the  number  of  peremptory  rliallenges,  to  which  the  defendant 
^u*H  ^  entitled ;  and  he  can  not  complain  that  he  was  allowed  onlv  four 
challenges,  as  in  civil  cases,  instead  of  six,  as  in  criminal  cases. 

3.  Charge  as  to  sufficiency  of  proof  when  evidence  is  conflicting. — A 
charae  requested,  which  instructs  the  jury  that,  when  one  witness  swears 
to  the  existence  of  a  fact,  and  another  witness,  of  e<|ual  credibility,  swears 
to  its  non-existence,  the  fat^t  is  not  prove*],  unless  there  is  other  satisfac- 
tory proof  of  it,  which,  standing  alone,  would  be  sutficient  to  establish 
the  probability  of  its  tnith,  if  not  erroneous,  is  certainly  misleading,  and 
therefore  properly  refused. 

4.  Proof  that  proserutrtj-  i.s  an  unmarried  woman. — When  the  com- 
plaint, being  in  proper  form,  and  under  oath,  alleges  that  the  prosecu- 
trix is  a  single  woman,  tlie  truth  of  tliat  allegation  is  necessarily  a  part 
ot  the  issue  to  l)e  tried ;  and  on  the  issue  made  up  imder  the  direction  of 
the  court,  '^as  to  who  was  the  real  father  of  the  child  mentioned  in  the' 
wmplaint,''  the  jurj-  having  retunied  a  verdict  against  the  defendant, 
nnding  that  he  was  the  father  of  the  child,  this  court  will  not  reverse  the 
judgment,  bec-ause  the  reconJ  does  not  affirmatively  show  that  proof  was 
made  of  tlie  fact  that  the  prosecutrix  was  a  single  woman. 

Appkal  from  the  Circuit  (^ourt  of  Baldwin. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

Thifi  was  a  prosecution  under  the  bastardy  statute  (Code, 
§j5  4r071-  93),instituted  on  the  complaint  of  Josephine  Ladnier, 
who  made  oath  before  a  notary  public  (and  ex  qfjicio  justice  of 
the  peace)  '••that  she  is  a  single  woman,  and  a  resident  of  said 
county;  that  she  was  delivered  of  a  female  bastard  child  in 
said  county,  on  or  about  the  5th  February,  1880,  and  that  Will- 
iam C.  Dorgan  is  the  father  of  said  bastard  child."  The  de- 
fendant was  arrested  upon  a  warrant  issued  by  the  magistrate, 
and,  waiving  an  examination,  gave  bond  for  his  appearance  at 
the  next  tenn  of  the  Circuit  Court.  In  that  court,  a  complaint 
was  filed  against  him,  in  these  words:  ''The  State  of  Alabama 
charges,  that  Williani  C.  Dorgan,  the  defendant,  is  the  real 
father  of  the  female  bastard  child  begotten  of  Josephine  T^d- 
nier,  in  Baldwin  county,  as  alleged  in  the  affidavit  in  said  cause ;" 
and  the  judgment-entry  recites,  that  an  issue  ''  was  made  up, 
by  and  under  direction  of  the  court,  as  to  who  was  the  real 
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father  of  a  certain  female  eliild  mentioned  in  tlie  complaint." 
On  the  trial,  as  the  bill  of  excej)tions  recitep,  when  the  prose- 
cuting officer  had  announced  that  lie  was  satisfied  witli  the 
jury,  "  the  defendant  asked  the  court,  how  many  challenges  he 
would  be  entitled  to;  and  the  court  replied,  only  four  peremp- 
tory challenges ;  to  which  ruling  the  defendant  excepted,  but 
did  not  afterwards  cliallenge  as  many  as  four  of  the  jurors." 
The  pro8e(»utrix,  who  was  examined  as  a  witness  on  the  part  of 
the  State,  testified  that  the  defendant  was  the  father  of  her 
child,  and  that  no  one  else  had  had  criminal  intercoui-se  with 
her  for  several  ycaVs  prior  to  its  birth;  while  the  defendant, 
testifying  as  a  witness  for  himself,  denied  that  he  was  the  father 
of  the  child,  biit  admitted  his  criminal  intimacy  with  the  pros- 
ecutrix; and  other  witn(»s>es  for  him  testified  to  facts  which 
tended  to  show  criminal  intercourse  between  her  and  other  men 
prior  to  the  birth  of  the  child.  The  bill  of  exceptions  does  nut 
purport  to  set  out  all  the  evidence  adduce<l. 

The  defendant  recjuested  the  following  charges*  which  were 
in  writing:  **1.  If  there  is  not  satisfactory  evidence  of  the 
guilt  of  the  accused,  and  the  (juestion  of  guilt  dejiends  npon 
the  testimony  of  said  Jose|)hine  liadnier  ami  of  said  W.  C 
Dorgan:  then,  if  Josephine  has  testified  that  J)organ  is  the 
father  of  the  child,  and  he  has  testified  that  he  is  not,  and  both 
are  ecjually  worthy  of  belief,  then  tlu*  fact  is  not  found"- 
[  jfrove// .'^  \  *''J.  If  one  witness  swears  to  the  existeiU!eof  a  fact, 
and  another  witness,  of  equal  credibility,  swears  that  the  fact 
is  not  true :  then  the  fact  is  not  proved,  unless  theiv  is  other 
satisfactory  ])n«)f  of  the  fact."  '*  The  court  refused  each  of  these 
charges,  and  the  defendant  excepted  to  their  refusal.'' 

The  errors  as.signed  are,  the  refusal  of  the  charges  asked,  and 
the  rendition  of  judgment  against  the  defendant  on  the  verdict, 
**  when  ther^  was  no  sufficient  issue  made  up,  it  not  appearing 
in  the  issue  that  the  prosecutrix  was  a  single  woman,  and  the 
proof  not  showing  that  she  is  a  single  woman.'* 

Jamf^s  (^)BBs  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — A  proceeding  nnder  our  statute  in  a 
bastardy  ease  (Code,  1876,  ^^  4071  et  seq,)  has  been  lield  by  this 
court  not  to  l)e  a  misdemeanor,  or  otherwise  strictly  criminal 
in  its  nature,  though  adjudged  to  be  i>enal  in  some  of  its  char- 
acteristics.— Paff/A:  V.  Staff".  r>2  Ala.  427;  Sattertchite  v.  State, 
28  Ala.  65.  In  St^te  v.  Hunter,  67  Ala.  81,  we  pronounced 
the  sounder  and  better  view  to  be,  that  such  proceeding  was 
8Ui  genet*ifi,  partaking  of  the  nature  of  both  a  criminal  prose- 
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cution  and  of  a  civil  suit — or,  in  otlier  words,  tliat  it  was  neither 
a  civil  snit,  nor  a  criminal  prosecution,  but  rather  of  a  qna^i- 
eriininal  character. 

In  this  view  of  tlie  matter,  the  court  did  not  err  in  refusing 
to  allow  the  apj)elhint  as  nianv  as  hIx  peremptory  challenges, 
-which  is  the  number  prescribed  by  section  4879  of  the  ('ode  in 
the  trial  of  misdemeanors.  He  could  not  complain  that  he  was 
restricted  to  ovXyfom*  such  challenges,  the  number  allowed  in 
the  trial  of  civil  causes. — ( 'ode,  §  *M^U\.  At  connnon  law,  perefnp- 
torv  challenges  were  never  allowed  in  civil  suits,  but  uvAy  in 
criminal  cases  punishable  capitally. —  rnift^d  Sf^des  r.  Cotthnj- 
/-/////,  2  Blatch.  ((\  C.)  470;  4  }>lack  Com.  '554.  No  express 
provision  seems  to  be  made  by  statute  toiiching  this  matter  in 
t)afttardy  cases, — a  clear  instance  of  /v/.v^/.v  tnnissHs,  unless  it  can 
l)e  supplemented  by  adopting  the  rule  ap))lical)le  to  civil  cases, 
u})on  princi])les  of  analogy. 

The  two  written  charges  re«picstcd  by  the  appellant,  were 
certainly  misleading,  if  not  erroneous,  and  were  properly  re- 
fused. They  are  each  obnoxious  to  the  construction,  that  where 
<me  witness  swears  to  the  existence  of  a  fact,  and  another  wit- 
ness of  equal  credibility,  or  e<jually  worthy  of  belief,  swears  to 
the  non-existence  of  the  same  fact,  the  fact  is  not  i)roved,  un- 
less there  is  other  satisfactory  proof  of  it,  which,  standing  alone, 
would  of  itself  be  sufficient  to  establish  the  ju'obability  of  its 
tnith.  In  such  cases,  a  verv  sli<jht  circumstance,  or  fact,  mi<»:ht 
Ik?  sufficient  to  corroborate  the  one  witness  or  the  other,  so  as  to 
]>roduce  a  rational  conviction  of  the  truth  or  falsity  of  ihafoo- 
iuni  prd}Hnihftn.  when,  standing  alone  and  disconnected,  it 
might  weigh  very  little  with  the  jury,  and  be  totally  inadequate 
f<ir  this  purj)ose. 

Jt  is  provided  by  the  statute,  that  *'the  court,  on  the  appear- 
ance of  the  accused,  'must,  if  he  demand  it,  cause  an  issue  to  be 
made  up,  to  ascertain  whether  he  is  the  real  father  of  the  child 
or  not." — Coiie,  jj  4078.  The  judgment-entry  recites,  that  an 
issue  was  made  up,  under  the  direction  of  the  court,  '^as  to  who 
was  the  real  father  of  a  certain  female  child  incntlonrrl  in  the 
eomjilaint;^'^  and  the  jury  returned  a  verdict  in  favor  of  the  State, 
and  that  they  found  that  the  defendant  was  the  real  father  of 
the  child.  The  issue  joined  and  tried  was,  evidently,  one  hav- 
ing reference  to  the  statements  set  forth  in  the  complaint,  which 
wafi  under  oath,  and  contained  the  necessary  averments  required 
]>y  the  statute.— ^( 'ode,  1876,  j$  4071.  The  complaint  alleges, 
that  the  prosecutrix  was  a  ningJe  woman  ;  and  the  truth  of  this 
alle^d  fact  was  necessarily  a  part  of  the  issue  made  up  and 
tried.  The  complaint,  therefore,  presents  a  substantial  ground 
of  accusation,  or  cause  of  action,  coming  within  the  statute ; 
and  this  court  will  not  reverse  the  cause,  for  the  mere  reason 
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that  the  evidence  set  out  in  the  bill  of  exceptions  fails  to  sho'wr 
that  the  complainant  was  sini^le,  or  unmarried.  This  court  has 
no  power  to  review  the  verdict  of  a  jury  in  their  findings  on 
the  evidence. — Atistin  i\  Pickett,  9  Ala.  102 ;  Shonse  v.  Lauy- 
rence,  51  Ala.  559. 
Affirmed. 


]K^ieholson  v.  The  State,  ex  rel.  Coillns* 


15 Pnmecution  under  Bastardy  Slatule. 


1.  Former  acqitiltal,  or  con  net  ion. — A  former  acquittal  or  conviction, 
pleadable  in  bar  of  another  prosecution,  pre-ftupposeK  a  trial  before  a 
court  having  jurisdiction  to  render  a  judgment  on  the  merits ;  and  thi» 
effe<!t  can  not  l>e  attributed  to  a  decision  renderetl  by  a  court  whose  au- 
thority is  limited  to  the  inquiry,  whether  there  is  sultticient  cause  shown 
for  sending  the  accused  to  u  court  having  jurisdiction  to  try  and  detei^ 
mine  the  tliarge. 

2.  Same;  jitrhdictioH  oj  justice  of  the  y^frtfv,  //*  hotttardit  proceedings. 
In  a  prosecution  for  bastanly  (('o<ie,  ^^  4071-80),  the  justice  of  the  peace, 
before  whom  the  conq)laint  is  made,  has  no  more  j>ower  to  render  a 
tinal  judgment  of  a<'(|uittal,  than  a  judgment  of  conviction;  and  if  he 
finds  from  the  evidence  adrluced  that  there  is  not  probable  cause  tf>  be- 
lieve that  the  defendant  is  the  father  of  the  child,  and  therefore  dis- 
charges him.  such  discharge  can  not  be  pleadeil  in  bar  of  another  pr<»se- 
cution. 

3.  Helenutcy  (i>f  nimftieiouM  rirrumHtaneeHy  implying  admission  or  con- 
i^eiouiiueHH  of  guilt. — In  a  prosecution  for  bsu^tardy,  the  defendant  denying 
that  he  had  sexual  inten'ourse  with  the  prosecutrix  at  the  time  alleged 
by  her,  but  admitting  that  he  then  had  opi>ortunities  for  such  intercourse, 
and  tluit  he  had  interccMirse  with  her  at  a  subsequent  time ;  the  'act  that, 
during  the  womanV  pregnan(*y,  which  was  well  known  in  the  neighbor- 
hot  kI,  he  made  in(|uiries  and  otters  to  pay  for  the  means  of  making  a 
wonuin  miscarry,  is  relevant  and  competent  evidence  against  him,  though 
he  professed  U)  make  such  inquiries  and  otters  for  another  i>erson. 

Aiq»KAL  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  Lkroy  F.  Box. 

This  prosecution  was  commenced  l»efore  a  justice  of  the 
peace,  on  the  M  August,  1882,  on  the  complaint  of  Maria  Col- 
lins, alleging  that  she  had  given  birth  to  a  bastard  child,  and 
that  Joseph  Collins  was  its  father.  The  defendant  was  re- 
(juired  by  the  justice  to  give  bond  for  his  appearance,  at  the 
next  ensuing  term  of  the  Circuit  (-ourt,  to  answer  the  charge. 
In  that  court,  he  filed  a  plea  of  /ym  adjtufirata^  or  fonner  ac- 
(piittal,  alleging  that  he  had  l)een  arrested  on  the  same  charge, 
on  a  complaint  made  bv  the  prosecutrix,  l)efore  another  justice 
of  the  peace,  on  the  3d  June,  1882:  and  that  said  justice,  on 
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hearing  the  evidence  adduced,  discharged  him.  The  court 
sustained  a  demurrer  to  this  plea,  and  the  defendant  then 
pleaded  not  guilty.  On  the  trial,  as  appears  from  the  bill  of 
exceptions,  the  prosecutrix  testified,  that  the  child  was  begotten 
on  the  15th  August,  1881,  and  was  born  on  the  8th  May,  1882 ; 
that  the  defendant  was  its  father,  and  that  she  had  never  had 
sexual  intercourse  with  any  other  man.  The  defendant,  testi- 
fying as  a  witness  for  himself,  admitted  that  he  had  sexual  in- 
tercourse with  the  prosecutrix  on  the  20th  December,  1881, 
and  again  on  the  12th  January,  1882,  but  denied  that  he  had 
at  any  other  time ;  and  he  admitted  that  he  went  to  her  house, 
on  her  invitation,  in  August,  1881,  found  her  alone,  and  took 
liberties  with  her  person  without  objection  on  her  part.  A 
witness  introduced  by  the  defendant  also  testified,  that  he  had 
sexual  intercourse  with  the  prosecutrix  in  July,  August,  and 
September,  1881,  and  that  her  character  for  chastity  was  bad. 
The  parties  were  all  colored  persons.  "Maria  Burton,  a  colored 
woman,  testified  as  a  witness  for  the  plaintiff,  as  follows:  'I 
am  acquainted  with  Maria  Collins,  and  with  Joseph  Nicholson. 
Joseph  Nicholson  came  to  me  in  the  summer  or  fall  of  1881, 
and  said  that  a  man  had  got  him  to  find  out  if  I  knew  any- 
thing that  would  make  a  woman  miscarry ;  that  the  man  agreed 
to  give  him  five  dollars,  if  he  w^ould  find  out  something  to 
make  a  woman  miscarry ;  and  that  he  would  pav  me  if  I  would 
tell  him — that  I  owed  him  a  small  amount,  and  he  would  give 
it  to  me  if  I  would  tell  him.  I  told  him  that  I  knew  nothing 
to  make  a  woman  miscarry.  This  was  after  I  knew  that  Maria 
Collins  was  pregnant.  This  was  all  the  conversation,  and  her 
name  was  not  mentioned.'  Thereupon,  the  defendant  moved 
the  bourt  to  exclude  the  testimony  of  said  witness,  as  to  her 
conversation  with  him,  on  the  ground  that  the  same  was  illegal 
and  irrelevant;  that  said  conversation  did  not  connect  tne 
prosecutrix  with  defendant's  said  inquiry,  and  did  not  show 
that  he  referred  to  her  or  himself  as  the  person  desiring  the 
information  asked  for.  The  court  overruled  said  objections, 
and  permitted  the  evidence  to  remain  with  the  jury ;  to  which 
ruling  the  defendant  duly  excepted."  The  admission  of  this 
evidence,  and  the  sustaining  of  the  demurrer  to  the  plea  of 
former  acquittal,  are  now  assigned  as  error. 

McSpadden,  Carden  &  Burnett,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  only  jurisdiction  a  justice  of  the 
peace  can  exercise,  in  a  proceeding  for  bastardy,  is  an  examina- 
tion to  ascertain  whether  there  is  probable  cause  to  believe  the 
12 
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accused  is  the  father  of  the  child.  If,  after  an  examination  of 
the  mother  of  the  child  and  her  witnesses,  and  of  the  accused 
and  his  witnesses,  there  is  probable  cause  to  believe  the  accused 
is  the  father  of  the  child,  bail  for  his  appearance  at  the  next 
term  of  the  Circuit  Court  must  be  required  of  him  ;  and  if  he 
fail  to  give  bail,  he  must  be  committed  to  jail.  In  the  Circuit 
Court,  ,an  issue  is  formed,  to  ascertain  whether  the  accused  is 
the  father  of  the  child ;  and  on  the  determination  of  the  issue, 
the  only  final  jadjgment  is  pronounced  which  is  rendered  in 
the  proceeding.  The  justice  not  having  jurisdiction  to  make 
an  order  of  filiation,  or  to  pronounce  any  judgment  on  the 
merits,  the  order  he  may  make,  declaring  either  that  there  is, 
or  is  not,  probable  cause  to  believe  the  accused  is  father  of  the 
child,  is  not  a  ludgment  of  conviction,  or  of  acquittal,  which 
can  be  pleaded  in  bar. — Marston  v.  Jenness^  11  N.  H.  156 ; 
Davis  V  State,  6  Blackf.  494.  An  acquittal,  or  a  conviction, 
pre-supposes  a  trial  before  a  court  having  jurisdiction  to  pro- 
nounce judgment  on  the  merits.  A  mere  Hearing  before  a  court 
limited  to  the  inquiry,  whether  there  is  suflBcient  reason  for 
sending  an  accusation  to  a  court  of  competent  jurisdiction,  to 
make  final  disposition  of  it,  whatever  may  be  the  result  of  it, 
is  conclusive  upon  no  one.  The  justice  of  the  peace  was  as 
wholly  without  power  to  render  b.  judgment  of  acquittal,  as  he 
was  to  render  a  judgment  of  conviction.  The  order  rendered 
by  him,  discharging  the  defendant,  ascertained  only  that,  upon 
the  examination  had  before  him,  there  was  not  probable  cause 
to  believe  the  defendant  was  the  father  of  the  child.  The  order 
did  not  preclude  a  new  examination,  and  had  no  other  effect 
than  an  examination  before  a  grand  jury,  followed  by  a  refusal 
to  find  a  true  bill,  would  have  upon  the  power  and  action  of  a 
succeeding  jury. 

2.  The  general  rule,  in  regard  to  the  relevancy  of  evidence, 
is,  that  facts  and  circumstances,  which,  when  proved,  are  inca- 
pable of  affording  any  reasonable  presumption  or  inference  as 
to  a  material  fact  or  inquiry  involved  in  the  issue,  can  not  he 
given  in  evidence. — State  v.  Wisdom,  8  Port.  511 ;  CampbeH^ 
V.  State,  23  Ala.  44.  It  is  often  a  most  embarrassing  question 
to  determine,  whether  a  particular  fact  or  circumstance  is  too 
remote  to  admit  of  any  nist,  reasonable  direction  to  the  jury, 
in  arriving  at  a  conclusion  upon,  and  determining  the  mam 
point  of  inquirv.  A  fact  or  circumstance  may,  in  itself,  seem 
trivial,  or  wnolly  disconnected  with  the  main  fact,  the  subject 
of  inquiry ;  and  yet,  when  connected  with  other  facts,  of  which 
there  is  evidence,  may  aid  materiallv  in  reaching  a  satisfactory 
conclusion.  Manifestations  of  gniltj  or  of  a  consciousness  of 
guilt,  at  or  about  the  time  an  offense  is  committed,  or  in  the 
presence  of  suspicion  or  accusation  of  it,  are  facts  and  circum- 
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fitanoes  which  may  be  proved,  to  connect  the  person  from  whom 
they  proceed  with  the  oflEense.  The  destruction  of  the  fruits 
of  a  crime,  or  preparation  to  destroy  them,  is  also  a  fact  of 
which  evidence  may  be  given.  The  pregnancy  of  the  relator 
was  a  known  fact,  as  was,  of  course,  the  fact  that  it  was  the 
result  of  illicit  intercourse.  That  at  this  time  the  defendant, 
who  had  antecedent  opportunities  for  such  intercourse,  should 
be  making  inquiries  and  propositions  to  pay  for  the  means  of 
making  a  woman  miscarry — for  producing  abortion — may,  of 
itself,  be  very  weak  and  inconclusive  evidence ;  yet  we  think  it 
was  a  fact  for  the  consideration  of  the  jniTj  in  connection 
with  the  evidence  of  the  prosecutrix  that  he  had  sexual  inter- 
course with  her  at  a  preceding  time,  which  he  denied,  asserting 
that  it  was  at  a  subsequent  time.  That  he  proposed  to  make 
the  inquiry  for  another,  may  affect  the  weight  of  the  fact  of 
inquiry,  or  may  add  to  it,  as  the  jury  may  credit  the  profession, 
but  does  not  render  it  inadmissible. 
Affirmed. 


Butler  V.  The  State. 


1.  Xew  trial;  refusal  not  revisahle. — By  the  uniform  decisions  of  this 
court  since  its  first  organization,  the  granting  or  refusal  of  a  new  trial 
rests  in  the  sound  discretion  of  the  primary  court,  and  is  not  revisable  on 
error  or  appeal. 

2.  Same;  separation  of  jurors  f  or  other  misconduct, — In  appellate  courts 
which  reverse  judgments  or  orders  refusing  a  new  trial,  the  safer  and 
sounder  rule  seems  to  be,  that  a  new  trial  is  not  granted  as  a  matter  of 
course,  merely  because  the  jurors  were  not  kept  under  the  eye  of  an  of- 
ficer from  the  beginning  to  the  end  of  the  trial,  but  that  such  irregularity 
makes  out  &  prima  facie  case  for  a  new  trial,  and  casts  on  the  prosecution 
the  onus  of  snowing  aflirmatively  that  the  jurors  were  not  tami>ered  with ; 
and  that  being  affirmatively  shown,  a  new  trial  should  not  be  granted. 

From  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  H.  C.  Speake. 

No  counsel  appeared  in  this  court  for  the  appellant,  so  far  as 
the  record  and  the  dockets  show ;  and  there  is  no  brief  on  file. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — ^No  questions  were  raised  in  this  case,  until  af- 
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ter  the  jury  haxi  returned  a  verdict  of  guilty.  A  motion  was- 
made  for  a  new  trial,  which  was  overruled ;  and  to  the  ruling  of 
the  court  refusing  a  new  trial,  the  prisoner  reserved  exceptions. 
The  rulings  of  this  court,  from  its  very  origin,  have  been  un- 
broken, that  error  can  not  be  assigned  on  the  refusal  of  a  pri- 
mary court  to  grant  a  new  trial.  This,  we  have  held,  is  a  mat- 
ter  resting  in  the  sound  discretion  of  the  judffe  who  hears  the 
evidence,  and  presides  over  the  trial. — FranJain  v.  The  StaUy 
29  Ala.  14 ;  Tyree  v.  Parham,  66  Ala.  424 ;  2  Brick.  Dig.  276» 

§1. 
The  objection  urged  in  this  case  for  a  new  trial  is,  that  during 

an  adjournment,  pending  the  trial,  one  or  more  of  the  impanelled 
jurors  was  permitted  to  absent  himself  from  the  body  of  the 
jury,  unattended  by  an  oflScer.  It  is  not  shown  that  these 
jurors  conversed  with  any  person,  or  were  conversed  with, 
while  they  were  so  absent  from  their  fellows.  The  implications 
from  the  bill  of  exceptions  are,  that  such  was  not  the  case.  The 
mere  fact  that  jurors,  pending  a  trial  for  felony,  are  not  kept 
together  in  the  care  of  an  officer,  is  not  necessarily  ground  for 
a  new  trial.  In  appellate  courts  which  entertain  jurisdiction 
on  appeal  from  orders  overruling  such  motions,  a  new  trial  is 
not  a  matter  of  course,  from  the  mere  fact  that  the  jurv  had 
not  been,  all  the  while,  kept  together  under  the  eye  oi  the  of- 
ficer. Some  courts  hold  that,  prima  facie^  sucn  irregularity 
calls  for  a  new  trial,  and  the  onv^  is  on  the  prosecution  to  show 
affirmatively  that  the  jury  had  not  been  tampered  with.  Pos- 
sibly, this  is  the  safer  and  sounder  rule.  The  inquiry  is  easily 
made,  and  a  proper  investigation  had,  in  the  court  trying  the 
cause.  If  any  of  the  jurors  have  been  conversed  with,  on  ques- 
tions affecting  the  prisoner's  guilt ;  or,  if  other  influences  have 
been  exerted,  whicn  may  have  biased  their  deliberations,  a  new 
trial  should  be  granted.  On  the  other  hand,  if  there  be  an  en- 
tire negation  oi  such  interference,  there  is  no  ground  for  set- 
ting aside  the  verdict. —  Williams  v.  The  State^  45  Ala.  57 ; 
Morgan  v.  The  State,  48  Ala.  65 ;  WiUiama  v.  The  State^  lb. 
85 ;  1  Bish.  Cr.  Proc.  §§  993,  999,  and  note  4. 

What  we  have  said  above  is  merely  suggestive  of  the  duty  of 
primary  jurisdictions,  in  such  conditions.  We  have  no  authority 
to  revise  such  judicial  action. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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The  State  v.  Parker.  j^ 

Action  on  Official  Bond  of  Tax-CoUector. 

1.  Discharge  of  sureties  hv  judgment  discharging  principal. — Where  a 
tax-collector  executed  an  additional  bond,  as  required  on  the  address  of 
the  grand  jury  (Code,  ^  184-90),  on  which  was  one  new  surety  besides 
the  sureties  on  the  first  bond ;  and  separate  actions  were  brought  on  each 
bond,  and  the  same  breaches  assigned  for  a  default  covered  by  eacl^i ; 
held,  that  a  judgment  on  verdict  in  an  action  on  the  first  bond,  in  favor  of 
the  defendants,  operated  as  a  discharge  of  the  principal  and  sureties  on 
the  second  bond,  and  was  pleadable  in  bar  of  the  action  on  that  bond. 

Appeal  from  the  Circuit  Court  of  Clarke. 

Tried  before  the  Hon.  H.  T.  Totjlmin. 

This  action  was  brought  in  the  name  of  the  State  of  Ala- 
bama, against  Seth  J.  Parker,  A.  M.  Wing,  and  F.  P.  Baker ; 
was  commenced  on  the  17th  August,  1879,  and  was  founded 
on  an  official  bond  executed  by  said  defendants, — Parker  as  tax- 
collector  of  said  county,  and  the  other  defendants  as  his  sure- 
ties,— which,  as  set  out  in  the  complaint,  was  in  these  words : 
"  Know  all  men  by  these  presents,  that  we,  Seth  J.  Parker,  A. 
M.  Wing  and  F.  W.  Baker,  in  consideration  of  advisory  in- 
structions to  the  honorable  Circuit  Court,  by  the  honorable 
grand  jury  of  the  Spring  tenn  of  said  court,  1876,  recommend- 
mg  additional  surety  on  the  bonds  of  certain  officers,  do,  in 
otedience  to  such  recommendation  as  reMr<j8  the  present  in- 
cumbent, S.  J.  Parker,  tax-collector  for  Clarke  county,  do  hold 
and  firmly  bind,  and  by  these  presents  are  held  and  firmly  bound 
{as  additional  surety  on  the  bond  of  said  S.  J.  Parker),  unto  the 
State  of  Alabama,  in  the  sum  of  ten  thousand  dollars ;  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
^ves,"  &c.,  "  jointly  and  severally.  Sealed  with  our  seals,  and 
dated  the  8th  May,  1876.  The  condition  of  the  above  obliga- 
tion is  such,  that  whereas  the  above-named  S.  J.  Parker  has  been 
•elected  tax-collector  for  Clarke  county,  now,  if  the  said  S.  J. 
Parker  shall  faithfully  perform  all  the  duties  which  are  or  may 
be  by  law  required  of  him  as  such  tax-collector,  during  the  time 
he  continues  in  said  office,  or  discharges  any  of  the  duties 
thereof,  then  the  above  obligation  to  be  void,"  &c.  The  com- 
plaint alleged,  that  said  Parker  was  elected  tax-collector  at  the 
feneral  election  in  November,  1874,  and  gave  bond,  as  required 
y  law,  for  the  faithful  performance  of  his  duties ;  that  he  af- 
terwards executed  the  bond  sued  on,  under  an  address  or  requisi- 
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tion  of  the  ^rand  jury,  as  shown  by  its  recitals,  and  said  bond 
was  accepted  and  approved  by  the  probate  judge.  One  of  the 
breaches  alleged  was,  his  failure  to  account  for  and  pay  over  the 
taxes  assessed  and  collected  "for  the  years  1876  and  1877." 
The  defendants  each  filed  several  pleas  in  bar,  setting  up  a  ver- 
dict and  judgment  in  favor  of  the  defendants  in  a  iformer  ac- 
tion, founded  on  Parker's  original  bond  as  tax-collector.  This 
bond  is  not  set  out  in  any  of  the  pleas,  but  it  is  described  as 
having  beeen  executed  by  "  said  Parker  and  others,"  and  it  ap- 
pears that  said  A.  M.  Wing  was  not  one  of  the  obligors.  There 
IS  in  the  record,  also,  a  plea  which  purports  to  have  been  filed 
by  one  Osceola  Wilson^  in  a  cause  in  wliich  "  Seth  J.  Parker, 
Osceola  Wilson^  A.  M.  Wing,  F.  W.  Baker  et  al-.^^^  are  named 
as  the  defendants;  but  said  Wilson's  name  nowhere  else  ap- 
pears. The  overruling  of  demurrers  to  these  several  pleas  of 
res  adjudicata  is  the  only  matter  assigned  as  error. 

H.  C.  Tompkins,  Atttorney-General,  and  J.  S.  Dickinson, 
for  appellant,  cited  State  Bank  v.  Hobinson,  8  Eng.  (13  Ark.) 
214 ;  2  Phil.  Ev.  §  1,  pp.  2-26 ;  2  Smith's  L.  C.  580,  663,  675 ; 
2  Parsons  on  Contracts,  235,  2S9 ;  18  Ala.  241 ;  3  Stew.  &  P. 
369 ;  29  Ala.  147  ;  16  Ala.  271 ;  31  Ala.  234 ;  25  Ala.  300 ;  26 
Ala.  504, 

H.  PiLLANS,  contra^  cited  Baldwin  v.  Gordon,  12  Mart.  La. 
378 ;  Farmer's  Bank  v.  Kingsley,  2  Doug.  Mich.  379-403 ; 
Ames  V.  Maclay^  14  Iowa,  281 ;  Gill  v.  Morris^  11  Heiskell, 
614 ;  Beale  v.  Vochran,  18  Geo.  38 ;  Couch  v.  Warin^^  9  Ck>nD. 
261 ;  MilUer  v.  GasUns,  1  Sm.  &  Mar.  Ch.  524;  13  La.  Ann. 
249. 

SOMERVILLE,  J.— The  appellee,  Parker,  executed  his  of- 
ficial bond  as  tax-collector  of  Clarke  county,  in  September,  1874, 
conditioned  for  the  faithful  discharge  of  his  duties  in  such 
capacity.  This  bond  covered  the  entire  duration  of  his  ofiScial 
term,  including  the  years  1874,  '75,  '76,  and  '77.  He  also  exe- 
cuted, in  May,  1876,  an  additional  bond,  on  requisition  of  the 
f-and  jury,  in  accordance  with  the  provisions  of  the  statute, 
his  covered  parts  of  the  two  years  1876  and  1877.  There  is 
one  surety  on  the  second  bond,  who  was  not  an  obligor  on  the 
first  bond.  Suits  were  instituted  on  each  bond  separately  ;  the 
assignments  of  breaches  being  identical  in  each  suit,  so  far,  at 
least,  as  the  obligations  of  the  two  instruments  were  commen- 
surate in  point  of  time.  Among  other  breaches  averred,  in  the 
first  action,  was  the  failure  of  Parker  to  account  for  the  taxes 
collected  by  him  for  the  State  during  the  years  1876  and  187T 
severally.    The  same  breaches  were  averred  in  the  action  on 
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the  second  bond.  The  jury,  upon  the  trial  of  the  first  cause, 
rendered  a  verdict  in  favor  of  the  defendants.  It  is  insisted 
that  the  judgment  on  this  ve7*dict  (we^^ates,  in  the  second  suit^  as 
a  discharge^  not  only  of  the  princtpaly  Parker^  but  also  of  his 
sureties  on  the  second  bond.  The  correctness  of  this  proposition 
is  the  question  presented  for  decision. 

A  contract  of  suretyship  is  usually  defined  to  be  a  contract 
whereby  one  person  engages  to  be  answerable  for  the  debt,  de- 
fault, or  miscarriage  of  another. — Brandt  on  Suretyship,  §  1. 
In  Evans  v.  Keeland^  7  Ala.  36,  56,  it  was  said  to  be  "  an  obli- 
gation accessorial  to  that  of  the  principal  debtor."  It  was  fur- 
ther observed :  "  The  debt  is  due  from  the  principal,  and  the 
surety  is  merely  a  guarantor  for  its  payment.  A  corollary 
from  this  definition  is^  that  it  is  of  the  essence  of  such  a  con- 
tract jthat  there  be  a  valid  obligation  of  the  debtor." — /J., 
7  Ala.  46. 

The  general  rule,  touching  the  question  under  consideration, 
is  stated  by  Mr.  Brafidt  to  be,  that  "  if  the  principal  is  dis- 
charged, because  of  matters  inherent  in  the  transaction,  even 
after  judgment  against  the  surety,  the  latter  will  be  exonerated 
thereby ;"  and  he  cites  several  adjudged  cases  in  support  of  this 
view.  By  matters  inherent  in  the  transaction,  we  understand 
defenses  that  go  to  the  whole  consideration,  assailing  the  origi- 
nal validity  of  the  contract,  or  showing  its  subsequent  discharge 
by  performance,  release,  or  otherwise. — Wells'  Jies  Admdicata^ 
p.  83,  §  88 ;  p.  90,  §  105.  There  are  certain  well-established  ex- 
ceptions to  this  rule.  Among  these  are  cases  where  the  princi- 
pal is  discharged  by  operation  of  law ;  as  in  case  of  bankruptcy, 
msolvency,  the  statute  of  non-dahny  and  the  like. — Gamett  v. 
Roper ^  10  Ala.  842;  McBroom  v.  Governor^  6  Port.  32;  Brandt 
on  Sur.  §  126.  This  exception  is  based  upon  the  reason,  that 
the  discharge,  being  by  operation  of  law,  is  without  the  consent 
or  procurement  of  the  creditor,  and,  therefore,  the  surety  ought 
not  to  be  discharged. — Phillips  v.  Wade,  66  Ala.  53 ;  Philips 
V.  Solomon^  42  Ga.  192.  Another  exception  is,  where  the  m- 
validity  of  the  contract  rests  on  some  ground  personal  to  the 
principal ;  as  coverture,  infancy,  or  other  like  disability. — Bean 
V.  Chajman,  62  Ala.  58 ;  Brandt  on  Sur,  §  128 ;  iSt.  Alban's 
BaaJc  V.  Billon,  30  Vt.  122;  Gale  v.  Wheelock,  109  Mass.  502. 

There  are  many  reported  cases  illustrative  of  the  principle 
under  discussion.  In  Gill  v.  Morris^  11  Heisk.  614(27  Amer. 
Bep.  744),  a  suit  was  instituted  against  a  surety,  for  a  sum  of 
money  loaned  to  his  principal  by  the  plaintiff,  in  Confederate 
money,  or  treasury-notes  of  the  late  government  of  the  Con- 
federate States.  The  surety  was  allowed  to  plead  successfully, 
in  bar  of  the  action,  a  judgment  discharging  the  principal  on 
account  of  the  adjudged  illegality  of  the  contract.    True,  the 
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parties  in  the  two  actions  not  being  the  same,  the  judgment  in 
the  former  case,  discharging  the  prmcipal,  was,  as  to  the  surety, 
res  mter  alios  acta;  but  the  court  regarded  the  case  under  con- 
sideration as  an  established  exception  to  the  general  rule,  that 
the  estoppel  of  judgment  is  limited  to  parties  and  privies.  The 
decision  was  placed  on  the  broad  principle  of  the  common  law, 
that  whatever  operates  as  a  partial,  or  total  exoneration  of  the 
principal,  will  necessarily  have  the  same  effect  in  favor  of  the 
surety. 

In  Ames  v.  Madqy  (14  Iowa,  281),  an  action  was  brought 
against  a  sheriff  and  the  sureties  on  his  official  bond.  The  sure- 
ties pleaded  severally,  and  judgments  were  recovered  against 
them  alone.  Afterwards,  there  was  a  trial  of  the  cause  against 
the  principal  in  the  bond,  and  a  judgment  was  rendered  in  favor 
of  trie  principal.  It  was  held,  that  equity  would  perpetually 
enjoin  tlie  enforcement  of  the  Judgments  against  the  sureties ; 
which  was,  perhaps,  carrying  trie  rule  too  far,  in  view  of  the 
laches  of  the  sureties  in  failing  to  make  their  defense  in  due 
time  at  law.  The  decision  was  based  on  the  ground,  that  the 
judgment  in  favor  of  the  principal  extinguished  the  debt,  and 
"the  principal  thing  being  thus  destroyed,  the  incident  (the  ob- 
ligation of  the  surety)  is  destroyed  with  it."  A  similar  ruling 
was  made  in  BeaUv.  Cochran^  18  Ga.  38,  and  in  Kingv,  Bald- 
win^ 2  John.  Ch.  557. 

In  Brown  v,  Bradford^  30  Ga.  928,  the  sureties  of  a  sheriff 
were  allowed  to  avail  themselves  of  a  judgment  previously  ren- 
dered iu  favor  of  their  principal,  in  another  suit,  to  which  they 
were  not  parties.  The  action  was  for  the  alleged  default  of 
the  sheriff ;  and  the  court  say,  that  "  he  [the  sheriff]  was  not  in 
default  in  refusing  to  account  for  this  monej^  after  there  was 
a  judgment  of  the  proper  court  that  he  had  already  accounted 
for  it  once,  and  was  not  bound  to  account  for  it  any  more." 

In  Dickson  v.  Bell,  13  La.  An.  249,  a  like  ruling  was  made, 
in  favor  of  the  sureties  of  an  administrator,  holding  that  they 
would  be  protected  by  a  judgment  rendered  in  a  different  ac- 
tion, in  favor  of  their  principal.  See,  also,  Jackson  v  (rriswold^ 
4  Hill,  522;  Miller  v.  GasJdns,  1  Sm.  &  Mar.  (Ch.)  524;  Res 
Adjudicata  (Wells'),  p.  83,  §  88 ;  p.  90,  §  105;  Couch  v.  Wwr- 
ing^  9  Conn.  261 ;  Baker  v.  Kennett^  54  Mo.  82 ;  Patterson  v. 
Cave,  61  Mo.  439;  Kane  v.  Young,  34  Pa.  St.  60. 

We  are  of  opinion,  that  the  judgment  discharging  the  appel- 
lant, Parker,  in  the  first  action,  operated  to  discharge,  not  only 
himself,  but  also'his  sureties  in  tne  action  on  the  second,  or  aa- 
ditional  bond.  The  liability  of  the  principal  being  adjudged 
not  to  exist,  the  liability  of  the  sureties  rails  with  its  extin- 
^ishment. 

The  proper  application  of  these  principles  compels  an  affirm- 
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ance  of  the  judgment  of  the  Circuit  Court,  which  is  accord- 
ingly hereby  ordered. 
AflBrmed. 


The  State,  ex  rel.  Tompkins  v.  Stone. 

Application  for  Mandamus^  by  Solicitor  against   County 

Treas^irer, 

1.  Compensation  of  solicitor  in  Mobile,  under  special  statute, — Under 
the  special  statute  regulating  the  expenditures  of  Mobile  county,  ap- 
proved February  11th,  1843  (Sess.  Acts  1842-3,  p.  77) ;  the  second  sec- 
tion of  which  provides,  "  that  the  moneys  arising  from  fines  and  forfeit- 
ures shall  be  subject  to  a  charge  of  five  per  cent,  on  the  amount  that 
shall  be  collected,  m  favor  of  the  solicitor  of  the  circuit,  in  consideration 
of  the  number  of  cases  in  which  costs  remain  uncollected,  and  in  consid- 
eration of  his  services  in  collecting  and  paying  the  same  to  the  county 
treasurer;''  the  solicitor  can  claim  compensation,  not  on  the  entire 
amount  of  fines  and  forfeitures  collected  and  paid  into  the  treasury',  but 
only  on  the  amount  collected  and  paid  in  by  him. 

Appeax  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

On  the  29th  October,  1881,  a  petition  was  filed  and  presented 
to  the  presiding  judge  of  the  Mobile  circuit  (Hon.  H.  T.  Toul- 
Mm),  in  the  name  of  the  State,  on  the  relation  of  John  R. 
Tompkins,  praying  a  mandamus  against  S.  Graham  Stone,  as 
county  treasurer  of  Mobile,  commanding  and  requiring  him,  as 
such  treasurer,  to  receive,  number  and  reffister  a  claim  held  by 
the  relator,  which  he  insisted  was  a  lawful  charge  on  the  fine 
and  forfeiture  fund  of  the  county  in  the  hands  of  said  Stone  as 
treasurer.  The  petition  alleged,  that  the  relator  was  duly  elected 
and  qualified  as  the  solicitor  of  the  circuit  which  included  the 
county  of  Mobile,  and  discharged  the  duties  of  the  office  from 
June,  1877,  to  December,  1880 ;  that  during  that  period  "  there 
was  collected  and  paid,  for  the  use  of  the  Fine  and  Forfeiture 
Fund  of  said  county,  moneys  arising  from  fines  and  forfeitures 
on  convictions  obtained  where  petitioner  prosecuted  in  the 
Criminal  Court  of  said  county,  a  large  sum  of  money,  to-wit : 
the  sum  of  $18,645,  and  more;  for  which  petitioner  claims  that 
he  is  entitled  by  law  to  five  per  cent.,  to-wit :  the  sum  of  $932.25, 
against  the  Fine  and  Forfeiture  Fund  of  said  county,  under  the 
provisions  of  an  act  of  the  General  Assembly  of  Alabama,  en- 
titled *  An  act  to  regulate  the  expenditures  of  the  county  of 
Mobile, and  for  other  purposes'  (Acts  of  1843,  pp.  77-8),  which 
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act  has  never  been  repealed."  The  petition  alleged,  also,  that 
there  was  no  proper  oflScer  to  whom  this  claim  could  be  pre- 
sented, the  office  of  county  treasurer  in  Mobile  having  bieen 
abolished,  until  the  office  was  again  established  by  the  statute 
approved  March  1st,  1881,  and  S.  Graham  Stone  was  appointed 
and  qualified  as  county  treasurer  under  its  provisions ;  tnat  the 
claim  was  presented  to  the  county  commissioners  on  the  14th 
December,  1880,  accompanied  with  a  tabulated  statement  show- 
ing the  cases  from  which  the  moneys  arose,  and  duly  verified 
by  affidavit,  and  was  by  them  rejected ;  that  the  claim  was  pre- 
sented in  June,  1881,  to  the  said  county  treasurer,  *' whose  duty 
it  was  and  is  to  receive  and  disburse  the  said  fund,  and  to  num- 
ber, register,  and  pay  all  claims,  in  the  order  in  which  they  are 
presented, — presentation,  numbering  and  registration  being  a 
condition  precedent  to  their  payment,"  and  that  said  Stone  re- 
fused to  receive,  number,  or  register  the  claim.  Wherefore,  a 
mandamus  was  prayed,  <fec. 

On  the  filing  of  this  petition,  a  rule  ni»i  was  made  and  granted 
by  Judge  Toulmin ;  and  the  defendant  appeared,  in  answer  to 
the  rule,  and  demurred  to  the  petition.  One  of  the  causes  of  de- 
murrer specially  assigned  was,  "  that  said  petition  does  not  allege 
or  show  that  any  of  the  fines  and  forfeitures  therein  mentioned 
were  collected  and  paid  to  the  county  of  Mobile,  or  to  the 
treasurer  of  said  county,  by  the  relator,  said  John  R.  Tomp- 
kins." The  court  sustained  the  demurrer,  and,  the  relator 
declining  to  amend,  rendered  final  judgment  dismissing  the  pe- 
tition at  his  costs.  The  judgment  on  the  demurrer  is  now  as- 
signed as  error. 

C.  J.  ToRREY,  and  John  R.  Tompkins,  for  appellant. 

Wm.  G.  Jones,  contra,     (No  briefs  on  file.) 

BRICKELL,  C.  J. — The  claim  of  the  relator  is  founded  on 
the  second  section  of  an  act  approved  February  11th,  1843,  en- 
titled "An  act  to  regulate  the  expenditures  oi  Mobile  county, 
and  for  other  purposes"  (Pamph.  Acts  1842-3,  p.  77),  which 
reads  as  follows :  "  That  the  moneys  arising  from  fines  and  for- 
feitures shall  be  subject  to  a  charge  of  five  per  cent.,  on  the 
amount  that  shall  be  collected,  in  favor  of  the  solicitor  of  the 
circuit  to  which  the  county  of  Mobile  may  be  attached,  in  con- 
sideration of  the  number  of  cases  in  which  the  costs  remain  un- 
collected, and  in  consideration  of  his  services  in  collecting  and 
Jaying  the  same  to  the  county  treasurer."  The  collection  of 
nes  and  forfeitures  was  not  an  official  duty  of  the  solicitor, 
and  authority  to  collect  them  was  given  only  to  the  officers  of 
court  in  which  judgment  for  them  was  rendered,  whose  duty  it 
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was  to  pay  them  to  the  county  treasurer. — Clay's  Dig.  249,  §  10. 
The  act  under  consideration  confers  on  the  solicitor  authority 
to  collect  fines  and  forfeitures, — an  authority  not  exclusive,  but 
cumulative  to  that  of  the  sheriff  or  clerk, — and  compensates  him 
for  the  services  rendered  in  collecting  and  paying  to  the  county 
treasurer.  The  reason  assigned  in  the  act,  for  conferring  the 
authority  and  allowing  the  compensation  to  the  solicitor  of  the 
circuit  to  which  the  county  of  iSlobile  is  attached  (a  special  au- 
thority, and  special  compensation,  confined  to  that  county),  is, 
"  the  number  of  cases  in  which  costs  remain  uncollected."  But 
the  statute  limits  the  compensation,  nevertheless,  to  services 
rendered  in  collecting  and  paying  over  the  fines  and  forfeitures 
to  the  county  treasurer.  If  the  service  is  not  rendered,  the 
compensation  is  not  allowed,  though  fines  and  forfeitures  arise 
from  services  rendered  by  the  sohcitor  in  his  representation  of 
the  State  in  the  courts.  For  such  representation,  the  statutes 
provide  other  compensation,  and  the  mode  of  its  payment. 

"  The  invariable  test,  by  which  the  right  of  a  party  applying 
for  a  mandamvs  is  determined,  is  to  inquire,  first,  whether  he 
has  a  clear,  legal  right;  and  if  he  has,  then,  secondly,  whether 
there  is  any  other  adequate  remedy  to  wliich  he  can  resort." 
WUhera  v.  State^  36  Ala.  252.  The  relator  does  not  aver  that 
he  collected  and  paid  to  the  county  treasurer  any  of  the  fines 
upon  the  amount  of  which  he  claims  the  compensation  of 
five  per-centum.  It  is  not  shown  that  he  has  rendered  the  ser- 
vices the  statute  compensates.  Not  showing  that  he  has  a  legal 
claim  upon  the  Fine  and  Forfeiture  Fund,  the  county  treasurer 
properly  refused  to  register  the  claim  presented. 

As  this  conclusion  is  decisive  of  the  case,  we  do  not  deem 
it  necessary  to  enter  on  a  consideration  of  the  other  questions 
which  have  been  argued  by  counsel  Let  the  judgment  be 
aifirmed. 


Anderson  v.  The  State. 

Indictment  for  Illegal   Voting, 

1.  Illegal  voting;  disfranchisement  by  conviction  of  larceny. — ^The  con- 
stitutional provision  which  disfranchises  all  persons  who  "shall  have 
been  convicted  of  treason,  embezzlement  of  public  fimds,  malfeasance  in 
office,  larceny,  bribery,  or  other  crime  punishable  by  imprisonment  in 
the  penitentiary"  (Art.  viii,  (3),  while  it  applies  to  all  felonies  not  spe- 
cifically namea,  includes  all  grades  of  larceny,  or  other  offenses  particu- 
larly named,  whether  felonies  or  misdemeanors;  consequently  a  person 
convicted  of  petit  larceny  is  disfranchised  and  disqualified  as  a  voter. 
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From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  defendant  in  this  case,  Wash.  Anderson,  was  indicted 
for  illegal  voting ;  the  indictment  charging  that,  "  having  been 
duly  convicted  and  sentenced  for  the  offense  of  petit  larceny 
in  this  State,  he  knowingly  and  willfully  voted  at  the  last  gen- 
eral election  held  in  this  State  on  the  first  Tueseday  after  the 
first  Monday  in  November,  A.  D.  1882."  There  was  a  demur- 
rer to  the  indictment,  on  the  ground  that  a  conviction  of  petit 
latcenjr  did  not  disqualify  a  person  as  a  voter ;  and  the  demur- 
rer being  overruled,  the  defendant  pleaded  not  guilty.  The 
same  question  was  presented  by  a  I'equest  for  instructions  to  the 
jury,  which  were  refused,  exceptions  being  duly  reserved  to 
their  refusal. 

F.  G.  Bromberg,  for  appellant. — The  constitutional  provi- 
sion perpetually  disfranchising  a  citizen  is  hiffhly  penal. — Et 
parte  Doraey^  7  Porter,  293 ;  Cummhigs  v.  Missouri^  4  Wall. 
177.  Like  other  penal  laws,  therefore,  it  must  be  strictly  con- 
strued.— Bettis  V.  Taylor^  8  Porter,  564;  Chanter  v.  Leckey^ 
30  Ala.  597;  Smith  v.  Causey^  22  Ala.  568.  This  provision, 
and  the  18th  section  of  the  4th  article,  specifying  tlie  causes 
which  disqualify  a  person  to  hold  office,  are  in  pari  materia^  and 
must  be  construed  in  connection  with  each  other ;  and  thus 
construed,  "  larceny  or  other  crime  punishable  by  imprison- 
ment in  the  penitentiary,"  as  used  in  the  former,  is  synonymous 
with  "other  infamous  crime,"  as  used  in  the  latter.  At  com- 
mon law,  all  felonies  were  infamous,  and  lai*ceny  was  a  felony ; 
but,  under  our  statutes,  a  felony  is  an  offense  which  may  be 
punished  by  imprisonment  in  the  penitentiary,  and  petit  larce- 
ny is  not  a  felony.  Convictions  of  bribery,  perjury,  forgery, 
•"  or  other  high  crimes  or  misdemeanors,"  have  been  causes  of 
disfranchisement  since  the  constitution  of  1819  was  adopted. 
All  the  crimes  enumerated  as  the  causes  of  disfranchisement, 
except  larceny,  are  offenses  of  a  public  nature,  striking  at  the 
integrity  of  elections,  or  the  lif§  of  the  State,  or  are  violations 
of  public  trusts,  or  usurpations  and  oppressions  by  public  ser- 
vants, or  high  offenses  against  persons.  Larceny  alone  is  an  of- 
fense against  property,  and  no  reason  can  be  assigned  for  sub- 
jecting petit  larceny  to  the  same  severe  punishment  affixed  to 
these  grave  offenses.  In  a  very  large  proportion  of  cases,  petit 
larceny  is  the  crime  of  youthful  persons ;  and  it  never  could 
have  been  the  intention  of  the  framers  of  the  constitution,  bv 
affixing  this  unusually  severe  punishment, — extending  through 
the  whole  life  of  the  offender,  and  branding  him  with  a  mark 
which  can  not  be  obliterated, — to  cut  off  all  hope  of  reforma- 
tion, and  forever  bar  him  from  attaining  the  luU  rights  and 
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privileges  of  citizenship.  The  use  of  the  word  oth&r^  before 
the  general  term  "  crime  punishable  by  imprisonment  in  the 
penitentiary,"  shows  that  tne  particular  crime  which  disquali- 
nee  is  that  which  is  punished  by  such  imprisonment. — Bush  v. 
The  StaUy  18  Ala.  415;  Macomhen^s  case,  3.  Mass.  257. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  constitution  of  Alabama  declares,  that  per- 
sons convicted  of  certain  enumerated  crimes  shall  not  be  per- 
mitted to  register,  vote,  or  hold  oflSce. — Art.  8,  §  3.  Among 
the  crimes  thus  enumerated  is  larceny.  It  is  not  denied,  in 
this  case,  that  the  defendant  had  been  convicted  of  larceny 
since  the  adoption  of  the  constitution  of  1875,  and  that  he  af- 
terwards registered,  and  voted  at  the  general  election  held  in 
November,  1882,  The  precise  ground  of  defense  urged  in  the 
court  below,  and  renewed  here,  was,  and  is,  that  the  ofEense  of 
which  he  had  been  convicted  was  petit  larceny,  and,  under  our 
statutes,  not  a  felony. 

We  do  not  think  there  is  anything  in  this  objection.  .The 
provision  of  the  constitution  makes  no  exception,  and  we  do 
not  feel  at  liberty  to  engraft  one  upon  it.  Larceny  is  larceny, 
whether  grand  or  petit ;  and  we  fail  to  perceive  that  the  value 
of  the  thmg  stolen,  whether  a  shade  above  or  a  shade  below  the 
dividing  line,  can  enter  into  its  moral  criminality.  The  ani- 
musfwrandi  determines  the  moral  aspects  of  the  question. 

We  can  not  assent  to  the.  proposition,  that  "  the  use  of  the 
word  '  other,'  before  the  generic  term  '  crime  punishable  by  im- 
prisonment in  the  penitentiary,'  shows  that  the  particular  crime 
of  larceny,  which  disqualifies,  is  that  Jarceny  which  is  punished 
by  imprisonment  in  the  penitentiary."  If  that  construction  be 
sound,  then  the  principle  must  equalljr  apply  to  the  other 
clauses,  "  malfeasance  in  office,"  and  "  bnbery."  Some  grades 
of  these  are  not  punishable  by  imprisonment  in  the  penitentiary ; 
yet  we  think  the  intention  was  to  visit  disfranchisement  on  ev- 
ery grade  of  these  offenses.  Moreover,  if  the  intention  had 
b^n  to  disfranchise  only  convicted  felons,  it  would  have  been 
much  easier  to  employ  that  general  and  comprehensive  term. 

The  judgment  oi  the  City  Court  is  affirmed. 
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Russell  V.  Beasley. 

i-tTTwi  BiU  in  Equity  for  Partition  of  Lands, 

1.  Partition  of  lands  in  equity;  wh^n  decreed,-^To  sustain  a  bill  in  eq- 
uity for  the  partition  of  lands,  the  complainant  must  allege,  and  prove  if 
denied,  an  undivided  interest  in  the  lands,  jointly  or  in  common  with 
the  defendant ;  and  it  is  not  sufficient  to  show  title  in  severalty  to  a  dis- 
tinct portion. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  N.  8.  Graham. 

David  P.  Lewis,  for  appellants. 

Brandon  &  Jones,  contra, 

SOMERVILLE,  J.— We  fully  concur  with  the  chancellor 
that  the  present  bill  is  not  sustained  by  the  proof.  The 
suit  is  one  for  the  partition  of  lands  claimed  to  be  owned  by 
the  appellants,  as  joint  owners,  or  tenants  in  common,  with  the 
appellee,  Beasley.  The  case  made  by  the  allegations  of  the 
bill  presents  an  undoubted  ground  of  equitable  jurisdiction. 
It  is  required  of  the  complainants,  however,  that  they  should 
show  a  clear  title  to  an  univided  interest  in  the  lands  sought  to 
be  partitioned. — Amett  v,  Bailey^  60  Ala.  435 ;  JBbrton  v. 
Sledge,  29  Ala.  478;  Ormond  v.  Marii/n,  37  Ala.  598. 

The  evidence  fails  to  show  any  estate  in  common  between  the 
complainants  and  the  defendant  in  the  suit,  either  by  way  of  a 
joint  tenancy,  or  a  tenancy  in  common.  It  avails  nothing  to 
prove  title  to  a  distvnct  portion,  of  the  land  proposed  to  be  par- 
titioned, for  the  essence  of  the  estate  in  common,  necessary  to 
be  here  shown,  is  that  the  tenants  should  "  own  undivided  parts, 
and  occupypromiscuously,  because  neither  knows  his  own  sev- 
eralty."—Walker's  Amer.  Law  (5th  Ed.),  p.  311. 

The  evidence  offered  by  complainants  may  tend  to  prove  ti- 
tle to  one  hundred  and  forty  acres  of  the  three  hundred  and 
sixty  acres  in  controversy ;  but  the  defendant  also  sets  up  an 
exclusive  claim  to  the  same  tract,  and  the  proof  is  strong  in 
support  of  his  adverse  possession  of  it  for  such  length  of  time 
as  to  make  good  his  plea  of  the  statute  of  limitations. 
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We  place  the  decision  of  the  case,  however,  upon  the  first 

Eoint,  which  is  the  one  upon  which  the  chancellor  seems  to 
ave  based  his  decree. 
AflBrmed. 


Season  v.  The  State. 

Indictment  far  Hope,  and  far  Carnal  Knowledge  w  Ahtcse  of  lOo^JS 
Female  Child.  "" 


1.  Sufficiency  of  indictment;  joinder  of  offenses;  election  hy  prosecution. 
In  an  indictment  for  rape,  and  for  the  statutory  offense  of  having  carnal 
knowledge  of  a  female  child  under  ten  years  of  age,  or  the  abuse  of  such 
child  in  the  attempt  to  have  carnal  knowledge  of  her  (Code,  ^  4304,  |"ral9i 
4306),  it  is  sufficient  to  pursue  the  statutorj'  forms  (Nos.  7^  8,  p.  992) ;  |ia8  07| 
the  offenses  may  be  joined,  in  different  counts,  in  the  same  indictment ; 
and  the  State  can  not  be  compelled  to  elect  on  which  count  it  will  pro- 
ceed, when  the  evidence  on  the  trial  discloses  that  the  female  was  over 
ten  years  of  age  when  the  offense  was  committed. 

2.  Competency  of  juror. — A  juror  is  not  subject  to  challenge  for  cause, 
merely  because  he  has  formed  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused,  which  may  be  changed  by  the  evidence :  he  is  disqualified, 
only  '*when  he  has  a  fixed  opinion  which  would  bias  his  verdict.*' 
(Code,  M881.) 

3.  Competency  of  child  as  witness. — ^A  child,  between  eleven  and 
twelve  years  of  age,  being  offered  as  a  witness  in  this  case,  and  l^eing 
examined  by  the  court  to  test  her  competency,  "  manifested  an  entire 
want  of  instruction  as  to  the  nature  and  effect  of  an  oath,  of  all  religious 
training,  and  utter  ignorance  of  the  existence  of  a  Supreme  Being,  the 
rewarderof  truth  and  the  avenger  of  falsehood;''  saymg  that  she  had 
never  heard  of  Grod,  heaven  or  hell,  and  did  not  know  that  she  would  be 
punished,  if  she  swore  falsely,  otherwise  than  by  being  put  in  jail.  Held, 
that  the  court  erred  in  permitting  her  to  testify  as  a  witness. 

From  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Leboy  F.  Box. 

The  indictment  in  this  case  was  found  at  the  April  term  of 
«aid  court,  1882,  and  contained  two  counts ;  the  first  charging, 
that  the  defendant,  Andrew  Beason,  "before  the  finding  of 
this  indictment,  forcibly  ravished  Virginia  Beard,  a  female ; " 
and  the  second,  that  he  "  did  carnally  know,  or  abuse  in  the 
attempt  to  carnally  know,  Vir^nia  Beard,  a  female  under  the 
ace  of  ten  years."  On  his  tnal,  having  been  duly  arraigned, 
the  defendant  moved  to  quash  the  indictment,  "because  it  was 
vague  and  indefinite,  and  charged  against  him  two  separate  and 
distinct  offenses,  and  therefore  he  is  unable  to  plead  to  said  in- 
dictment, because  of  its  duplicity  and  uncertainty ; "  and  this 
motion  being  overruled,  he  then  demurred  to  the  indictment. 
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'*' assigning  the  same  grounds  of  demurrer  as  set  forth  in  the 
said  motion  to  quash."  The  court  overruled  the  demurrer  also^ 
and  the  defendant  then  pleaded  not  guilty ;  having  reserved 
exceptions  to  the  overruling  of  his  motion  and  demurrer. 

On  the  trial,  during  the  selection  and  organization  of  the 
jury,  as  the  bill  of  exceptions  recites,  "the  defendant  pro- 
pounded questions,  througn  his  counsel,  to  J.  W.  Wedgeworth, 
one  of  said  jurors,  tending  to  show  his  incompetency  as  a 
juror,  because  of  opinions  formed  as  to  the  guilt  or  innocence 
of  the  defendant ;  and  asked  said  Wedgeworth,  if  the  opinion 
he  had  formed  was  of  such  nature  as  to  require  JPJoof  to  re- 
move it  from  his  mind ;  to  which  question  said  Wedgeworth 
replied,  that  his  opinion  was  of  such  character  that  it  would 
require  evidence  to  remove  it  from  his  mind.  The  court  then 
proceeded  to  ask  said  Wedgeworth  the  questions  set  forth  in 
the  Code ;  and  when  asked  by  the  court,  if  he  had  a  fixed 
opinion  as  to  the  guilt  or  innocence  of  the  defendant  which 
would  bias  his  verdict,  he  answered,  iVb.  The  defendant  chal- 
lenged said  juror  for  cause,  under  his  answers  to  the  said  ques- 
tions propounded  to  him ;  which  challenge  the  court  overruled, 
and  called  on  the  defendant  to  pass  on  said  juror,  and  the  de- 
fendant declining  to  say  further  in  respect  to  said  juror,  the 
court  directed  said  Wedgeworth  to  take  his  place  as  a  juror ; 
to  which  ruling  and  action  of  the  court  the  defendant  then  and 
there  excepted." 

During  the  progress  of  the  trial,  it  appeared  from  the  testi- 
mony of  the  father  of  said  Virginia  Beard,  and  of  other  wit- 
nesses for  the  State,  that  the  said  Virginia  was,  at  the  time  of 
the  commission  of  the  alleged  offense,  eleven  years  and  four 
months  old ;  "  whereupon,  the  defendant  moved  the  court  to 
require  the  solicitor  to  elect  upon  which  count  of  the  indict- 
ment he  would  proceed ;  which  motion  was  overruled  by  the 
court,  and  the  defendant  then  and  there  excepted." 

When  said  Virginia  Beard  was  introduced  as  a  witness  for 
the  State,  "  the  defendant  objected  to  her  competency  and  ca- 
pacity as  a  witness ;  and  the  court  thereupon  proceeded  to  ex- 
amine and  interrogate  her,  as  to  her  responsibility  if  she  swore 
falsely.  Said  Virginia  stated,  that  she  would  be  put  in  iail  if 
she  swore  falsely,  but  that  was  all  that  would  be  done  with  her. 
When  asked  by  the  court,  what  would  become  of  her,  if  she 
swore  falsely,  when  she  died,  she  replied,  ^IwiU  ao  to  restJ 
The  court  asked  her,  if  she  would  not  be  punished  oy  God  for 
false  swearing ;  and  she  answered,  '  iV<9.'  The  court  asked  her, 
whether  she  had  ever  heard  of  heaven  or  hell ;  and  she  an- 
swered, '  No^  she  had  noV  The  court  asked  her,  whether  she 
had  ever  heard  of  God  or  the  devil ;  and  she  answered,  '  No^ 
The  State's  attorney  asked  her,  in  the  presence  of  the  court,  if 
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wicked  people  would  not  be  punished  by  God  when  they  died ; 
and  she  answered,  '  No^  they  went  to  rest.'*  Said  attorney  asked 
her,  if  she  knew  right  from  wrong ;  and  she  answered,  that 
she  did.  He  then  asked  her,  if  it  was  right  or  wrone  to  swear 
a  lie ;  to  which  she  answered,  that  it  was  wrong,  and  that  she 
would  be  punished  if  she  swore  a  lie — that  she  would  be  put 
in  the  jail-house,  and  would  be  sent  to  the  penitentiary."  The 
witness  was  examined  at  greater  length,  but  the  above  is  the 
substance  of  her  examination.  The  defendant  objected  to  her 
competency  and  capacity  as  a  witness,  and  duly  reserved  excep- 
tions to  the  overruling  of  his  several  objections. 

No  counsel  appeared  for  the  appellant  in  this  court,  so  far  as 
the  record  and  dockets  show ;  and  there  is  no  brief  on  file. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — Each  count  of  the  indictment  is  in  the 
form  prescribed  by  the  Code ;  the  first  charging  the  oflfense  of 
rape,  and  the  second  that  of  carnal  knowledge  of  a  female 
child, under  ten  years  of  age,  or,  in  the  alternative,  the  abuse 
of  such  child  in  the  attempt  to  have  carnal  knowledge  of  her. 
Code,  §§  4304,  4306;  Forms  7  and  8,  p.  992.  The  offenses  are 
of  the  same  character,  and  subject  to  the  same  punishment; 
and  they  may  be  joined,  in  different  counts,  in  the  same  indict- 
ment. The  motion  to  quash,  and  the  demurrer  to  the  indict- 
ment, were  properly  overruled.  Nor  was  there  any  ground  for 
compelling  the  State  to  elect  the  prosecution  of  the  one  offense, 
to  the  exclusion  of  the  other. — Dawkins  v.  The  State^ 
58  Ala.  376. 

2.  The  juror  Wedgeworth  was  not  subject  to  challenge  for 
cause.  It  IS  not  the  mere  formation  of  an  opinion  touching 
the  guilt  or  innocence  of  the  accused,  which  disqualifies  a  juror. 
The  statute  disqualifies  him  only  when  he  has  a  fixed  opinion, 
which  would  bias  his  verdict.  An  opinion,  no  matter  how 
formed,  or  upon  what  it  may  be  based,  that  is  not  fixed,  that 
may  be  changed  by  the  evidence,  that  will  not  bias  the  verdict, 
will  not  disqualify. — Carson  v.  State^  50  Ala.  134;  Bales 
V.  State,  63  Ala.  30. 

3.  The  child  injured,  at  the  time  of  the  injury,  was  above 
the  age  of  eleven  years ;  and  being  offered  as  a  witness,  the 
defendant  objected  to  her  competency.  To  ascertain  her  ca- 
pacity, she  was  examined  by  the  court,  and  by  counsel,  in  the 
presence,  and  under  the  direction  of  the  court.  While  it  can 
not  be  said  that  she  manifested  a  want  of  understanding  com- 
mon to  children  of  her  years,  yet  she  manifested  an  entire  want 
of  instruction  as  to  the  nature  and  effect  of  an  oath,  of  all  re- 
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ligious  training,  and  utter  ignorance  of  the  existence  of  a  Sn- 

Jreme  Being,  "  the  rewarder  of  truth  and  the  avenger  of  false- 
ood."  While  we  agree  to  the  doctrine  laid  down  in  Wade 
V.  State^  60  Ala.  164,  that  in  passing  upon  the  capacity  of 
children  of  tender  years  to  testify,  much  must  be  left  to  the 
sound  discretion  of  the  primary  court,  and  that  it  is  only  in 
strong  cases  the  ruling  of  the  court  admitting  them  as  witnesses 
should  be  reversed,  we  are  constrained  by  the  later  case  of 
Carter  v.  State,  63  Ala.  52,  to  hold  the  child  incompetent,  and 
that  it  was  error  to  permit  her  to  testif  v. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  ;  the 
prisoner  will  remain  in  custody,  until  discharged  by  due  course 
of  law. 


Powell  V.  The  State. 

Indictment  for  Grand  Larceny, 

1.  Disqualification  of  infamous  person  as  witness. — A  conviction  of  an 
infamous  offense  disqualifies  a  person  as  a  witness,  but  the  mere  finding 
of  a  true  bill  against  him  does  not  have  that  eifect. 

From  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  John  Mqore. 

The  defendant  in  this  case  was  indicted  for  the  larceny  of  an 
ox,  the  personal  property  of  Peter  Monk ;  pleaded  not  guilty, 
and  was  tried  on  issue  joined  on  that  plea.  On  the  trial,  as  ap- 
pears from  the  bill  of  exceptions,  one  George  Strawbridge  be- 
ing introduced  as  a  witness  for  the  prosecution,  "  the  defend- 
.ant  objected  to  his  examination  as  a  witness,  on  the  ground  that 
he  had  been  indicted  for  grand  larceny,  and  read  to  the  court 
the  indictment  therefor,  then  pending  in  said  court  and  undeter- 
mined, against  said  witness."  The  court  overruled  the  objec- 
tion, and  permitted  the  witness  to  be  examined ;  and  this  rul- 
ing is  the  only  matter  presented  by  the  bill  of  exceptions. 

No  counsel  appeared  in  this  court  for  the  defendant,  so  far 
as  the  record  and  dockets  show. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — It  requires  conviction  of  an  infamous  crime  to 
disqualify  a  witness.  The  finding  of  a  true  bill  against  him  is 
not  enough.— 1  Greenl.  Ev.  §  375 ;  Clark's  Cr.  Manual,  §  2437. 

The  judgment  is  affirmed. 
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Indictmmt  fo7*  Grand  Larceny  y  and  Burglary,  m_m\ 

1.  Averment  of  ownership  of  property, — In  an  indictment  for  burglary, 
where  the  house  broken  into  and  entered  belongs  to  several  partners, 
joint  owners,  or  tenants  in  common  (Code,  §  4800 ;  Sess.  Acts,  1878-9,  p. 
46),  the  ownership  may  be  laid  in  any  one  or  more  of  them. 

2.  Misnomer;  admission  imjjlied  from  silence, — Issue  being  joined  on 
the  plea  of  misnomer  in  a  criminal  case,  it  is  competent  for  the  prosecu- 
tion to  prove,  as  an  implied  admission  by  the  defendant,  that  he  was  ar- 
raigned and  tried  in  the  mayor's  court  by  the  same  name  alleged  in  the 
indictment,  without  interposing  any  objection  on  the  ground  of  misnomer. 

3.  Same;  relevancy  of  evidence  as  to  custom  or  usage. — On  the  trial  of 
such  issue,  the  alleged  misnomer  being  in  the  surname  of  the  defendant, 
who  was  a  young  mulatto  boy,  and  whose  mother,  testifying  as  a  witness 
for  him,  was  called  by  the  surname  of  her  former  owner,  and  stated  that 
his  name  was  also  the  same,  as  alleged  in  his  plea ;  evidence  of  the  fact 
that,  *'  aft«r  the  w^ar,  negroes  took  their  surnames  from  their  former 
owners  or  masters,  and  negro  children  were  called  by  the  name  of  their 
mother's  former  owner  or  master,"  has  no  legitimat!e  tendency  to  prove 
that  the  defendant  thus  acquired  his  surname,  and  is  not  relevant  or  ad- 
missible evidence  for  him.  , 

4.  Sufficiency  of  evidence ,  and  charge  a^  to  conflict. — If  the  jury  enter- 
tain a  reSwonable  doubt  as  to  the  truth  or  falsity  of  any  material  fact  con- 
stituting a  part  of  the  testiraonv  in  a  criminal  case,  tfie  defendant  is  en- 
titled to  the  benefit  of  that  doubt,  however  small  may  be  its  influence ; 
but  this  principle  does  not  extend  to  a  conflict  in  the  testimony  of  two 
witnesses  as  to  a  collateral  and  immaterial  matter. 

5.  uis  to  presumption  implied  from  failure  to  call  witness. — ^There  is  no 
rale  of  law  which  requires  that,  in  cases  of  larceny  or  burglary,  based  on 
circumstantial  evidence,  the  person  who  last  had  the  rightful  or  innocent 
possession  of  the  stolen  property  must  be  examined  as'a  witness  for  the 
prosecution,  or  raises  a  presumption  favorable  to  the  defendant's  in- 
nocence from  the  failure  to  examine  such  person  as  a  witness. 

6.  Possession  of  stolen  goods  by  accused. — Possession  of  stolen  goods 
by  the  accused,  even  though  unexplained  and  exclusive,  does  not  au- 
thorize the  inference  of  his  complicity  in  the  larceny  or  burglary  charged, 
unless  it  is  also  recent,  or  soon  after  the  commission  of  the  offense ;  and 
while  the  word  recent y  in  this  connection,  is  not  capable  of  any  exact 
definition,  but  varies,  within  a  certain  range,  with  the  conditions  of  each 
particular  case,  and  though  tliere  may  be  cases  in  which  the  court  may, 
as  matter  of  law,  pronounce  the  possession  recent;  yet  the  question  is 
psaally  one  of  fact  for  the  determination  of  the  jury,  and  a  charge  which 
ignores  it,  or  withdraws  it  from  their  consideration,*  is  erroneous.  (Over- 
ruling Maynard  v.  Tlie  State j  46  Ala.  85.) 

From  the  Circuit  Court  of  Madison. 
Tried  before  the  Hou.  H.  C.  Speake. 
The  indictment  in  this  case  contained  two  counts ;  the  first 
charging,  that  the  defendant,  "Dixie  White,  before  the  finding 
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of  this  indictment,  broke  into  and  entered  the  dwelling-house 
of  Ben.  Matthews,  with  intent  to  steal ; "  and  the  second,  that 
he  "unlawfully  and  feloniously  took  and  carried  away  a  watch, 
of  the  value  of  over  twenty-five  dollars,  the  property  of  Ben. 
Matthews."  The  defendant  pleaded  in  abatement  on  account 
of  an  alleged  misnomer,  averrmg  that  his  true  name  was  Dixie 
Wyche^  and  that  he  never  had  been  known  or  called  by  the 
name  of  Dixie  White ;  and  issue  was  joined  on  this  plea. 
"On  the  trial  of  the  plea  of  misnomer,"  as  the  bill  of  exceptions 
states,  "  the  defendant  proved  by  Parthenia  Wyche,  that  she 
was  his  mother,  and  he  was  named  Dixie  Wyche ;  that  she  was 
a  slave  before  the  war,  and  belonged  to  Dr.  A.  Wyche,  ond  in 
this  way  her  son  obtained  the  name  of  Wyche.  Ed.  J.  Mastin, 
Wm.  Street,  and  other  witnesses  for  the  State,  testified  that 
they  had  known  the  defendant  for  several  years,  as  Dixie 
White ;  and  said  Mastin  stated,  that  he  had  known  the  defend- 
ant to  be  arraigned  and  tried  in  the  mayor's  court  of  the  city 
of  Huntsville,  by  the  name  of  Dixie  White.  To  this  evidence  of 
said  Mastin  the  defendant  objected,  but  the  court  overruled  the 
objection,  and  the  defendant  duly  excepted.  On  cross-exami- 
nation, Thos.  C.  Barclay,  a  witness  for  the  State,  testified  that 
he  lived  in  Marshall  and  Madison  counties,  Alabama,  for  many 
years  before  the  war,  and  in  one  of  said  counties  ever  since  the 
war ;  and  the  defendant  then  offered  to  prove  by  said  witness^ 
that  after  the  war  negroes  took  their  surnames  from  their  for- 
mer owners  or  masters,  and  that  negro  children  were  called  by 
the  name  of  their  mother's  former  master  or  owner.  The  court 
excluded  this  evidence,  on  objection  by  the  State,  and  the  de- 
fendant duly  excepted.  The  jury  brought  in  a  verdict  for  the 
State  on  the  plea  of  misnomer,  and  the  defendant  then  pleaded 
not  guilty." 

"  On  the  trial,  Ben,  MaUJiew8^  a  witness  for  the  State,  testi- 
fied that,  in  April,  1881,  he  and  William  Halsey  jointly  rented 
and  occupied  a  room  over  Schaudies'  boot-store  in  Huntsville, 
from  Isham  J.  Fennell ;  that  he  and  Halsey  each  had  a  key  to 
said  room ;  that  said  room  was  broken  into  during  said  month, 
and  a  watch  was  taken  from  a  trunk  in  the  room,  and  that  he 
recovered  the  watch  shortly  afterwards ;  and  said  witness  pro- 
duced and  identified  the  watch,  and  described  how  the  door  was 
broken  open.  F7'ed.  Hoxoe^  a  witness  for  the  State,  testified  that 
he  was  a  jeweller  in  Huntsville ;  that  in  April,  1881,  a  tall, 
yellow  man  came  into  his  store,  accompanied  by  the  defendant, 
and  handed  the  said  watch  to  witness,  and  asked  if  it  was  gold ; 
saying  that,  if  there  was  anything  wrong  about  it, — that  he  was 
talking  about  buying  it  from  the  defendant.  Thereupon,  de- 
fendant said,  '  You  are  a  liar ;  you  asked  me  to  show  you  a 
jeweller's  shop,  and  1  came  with  you.'  Witness  identified  the 
Vol.  lmii. 
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watch  as  the  one  produced  by  said  Matthews,  and  valued  it  at 
$32 ;  did  not  know  the  tall,  yellow  man  ;  sent  for  a  policeman, 
and  defendant  was  at  once  arrested  at  his  store.  Henry  Ham- 
lin^ colored,  a  witness  for  the  State,  identified  the  watch  as  one 
which  he  saw  the  defendant  trying  to  sell  on  the  day  of  his  ar- 
rest, at  the  United  States  court-house  in  Huntsville,  and  testi- 
fied that  the  defendant  left  the  watch  with  one  William  Miller, 
colored  ;  that  said  Miller  was  going  around  trying  to  sell  the 
wat<»h,  in  the  absence  of  the  defendant ;  that  "the  defendant 
claimed  the  watch,  and  was  asking  $5.00  for  it  before  he  left  it 
with  Miller,  and  was  trying  to  sell  it  to  a  tall,  yellow  colored 
man,  with  round  shoulders,  who  was  a  stranger.  Said  Miller^ 
colored,  a  witness  for  the  State,  identified  said  watch  as  one  that 
the  defendant  had  at  theUnited  States  court-house,  but  said  that 
the  defendant  did  not  leave  it  with  him,  and  that  he  did  not  go 
around  trying  to  sell  it ;  that  he  met  the  defendant  at  the  depot, 
on  the  day  before  the  watch  was  seen  by  him  at  the  court-house, 
and  defendant  then  had  the  watch.  Mr.  Goodwin^  a  witness 
for  the  State,  testified  that  he  was  at  the  defendant's  preliminary 
trial,  on  the  day  of  his  arrest,  in  April,  1881 ;  that  one  of  the 
witnesses  for  the  prosecution  was  a  tall,  yellow  man,  with  round 
shoulders,  named  Hashaw,  who  was  a  stranger  in  Huntsville, 
and  was  then  attending  the  United  States  court  as  a  witness. 
The  defendant  objected  to  all  of  this  evidence  about  Hashaw, 
as  irrelevant  and  illegal ;  and  the  objection  being  overruled  by 
the  court,  the  defendant  duly  excepted.  William  Ilahey^ 
mentioned  by  said  Matthews,  was  sworn  as  a  witness  for  the 
State,  and  was  put  nnder  the  rule,  but  was  not  examined.  This 
was  all  the  evidence." 

"The  court,  in  its  general  charge  to  the  jury,  said,  that  'it 
was  sufiicient  to  allege  the  house  entered  to  be  the  dwelling- 
house  of  Ben.  Matthews,  and  that  although  the  evidence  might 
show  it  was  also  thedweJHng-houseof  William  Halsey,the  jury 
could  convict,  because  it  was  only  necessary,  in  cases  of  larceny 
or  burglary,  to  allege  and  prove  one  of  two  or  more  joint 
owners.'  to  this  part  of  the  charge  the  defendant  duly  excepted. 
The  court  charged  the  jury,  also,  'that  if  it  were  proved  that 
the  defendant  had  possession  of  the  watch,  and  they  were  satis- 
fied by  the  evidence  that  it  had  been  stolen,  then  such  possession, 
if  unexplained  by  the  defendant,  was  sufficient  to  create  the  pre- 
sumption of  his  guilt.'  To  this  part  of  the  charge,  also,  the 
defendant  duly  excepted." 

The  defendant  asked  several  charges  in  writing,  which  the 
court  refused,'  and  which  were  as  follows  : 

"  1.  If  the  jury  find  that  the  evidence  of  Hamlin  and  Miller 
is  in  conflict  on  material  points,  the  jury  is  to  determine  which 
of  them  tells  the  truth,  or  whether  either  of  them  tells  the  tnith; 
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and  if  they  have  a  reasonable  doubt  as  to  whether  or  not  they 
have  spoken  truly,  the  defendant  is  entitled  to  the  benefit  of 
such  doubt. 

"2.  If  Ilalsey  had  joint  possession  of  the  room  with  Mat- 
thews, and  was  present  in  court  as  a  witness  for  the  State,  and 
the  State  failed  to  examine  him  as  a  witness  to  prove  that  the 
room  was  not  entered  with  his  permission,  then  the  jury  is  au- 
thorized to  presume  that  the  entry  was  made  with  the  permis- 
sion of  said  Ilalsey,  and  the  defendant  should  not  be  convicted 
of  burglary. 

"  3.  If  the  jury  find  that  the  room  alleged  to  have  been 
broken  and  entered  was  at  the  time  jointly  occupied  and  con- 
trolled by  said  Matthews  and  Halsey,  then  the  defendant  can 
not  be  convicted  of  burglary  under  the  indietujent. 

"  4.  If  the  jury  find  that  Halsey  had  joint  possession  of  the 
room  alleged  to  be  entered,  and  of  its  contents;  and  tliat  the 
watch  was  taken  from  a  trunk  in  said  room ;  and  that  Halsey 
was  present  in  court  as  a  witness  for  the  State,  and  was  not  ex- 
amined as  a  witness ;  then  tlie  defendant's  possession  of  the 
w^atch,  if  he  had  it  in  his  possession,  does  not  create  the  pre- 
sumption of  his  guilt. 

'"5.  Before  a  defendant  can  be  convicted  of  burglary  or 
larceny  on  circumstantial  evidence,  the  person  who  last  had  in- 
nocent possession  of  the  property  must  be  examined  as  a  wit- 
ness, or  the  failure  to  examine  him  must  be  accounted  for." 

Exceptions  were  duly  reserved  by  the  defendant  to  the  re- 
fusal of  each  of  these  charges  ;  and  he  now  relies  on  these  several 
rulings  of  the  court,  to  which,  as  above  stated,  he  reserved  ex- 
ceptions, <is  grounds  of  reversal.  The  jury,  by  their  verdict, 
found  the  defendant  guilty  of  grand  larceny  ;  and  he  was  there- 
upon sentenced  by  the  court  to  imprisonment  at  hard  labor  for 
the  county,  for  one  year. 

Walker  &  Shelby,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERYILLE,  J.— Section  4800  of  the  Code  of  1870,  as 
amended  by  the  act  of  December  4,  1878,  provides,  that  "when 
any  property^  upon  or  in  relation  to  which  the  offense  was  com- 
uiitted,  belongs  to  several  partners  or  owners,  it  is  sufficient  to 
allege  the  ownership  to  be  in  any  one  or  Qnore  of  such  partners 
or  owners." — Acts  1878-70,  p.  4(5.  The  original  stiitute  had 
reference  only  to  persomf/  property,  and  not  red/. — HarrU  v. 
The  SiaU^  60  Ala.  50.  The  manifest  purpose  of  the  amend- 
ment is,  to  extend  its  opefation  so  as  to  en]l)race  property  of  all 
kinds,  whether  real,  personal,  or  mixed.     It  clearly  abrogates 

Vol.  lxxii. 
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the  coramon-law  rule,  which  required  an  indictment  for  burg- 
lary to  state  with  precision  the  name  of  each  of  several  owners 
of  a  building,  alleged  to  have  been  burglariously  entered. — Da- 
vis V.  The  State,  54  Ala.  88.  It  is  now  sufficient  to  lay  the 
ownership  or  property  in  any  one  or  more  of  such  joint  tenants, 
partners,  or  tenants  in  common.  The  indictment  conformed  to 
this  principle,  and  was  sufficient. —  Williavis  v.  The  State^ 
67  Ala.  183. 

2.  Under  the  issue  of  mUnomer,  interposed  by  the  defend- 
ant, it  was  competent  to  prove  that  he  had  been  arraigned  and 
tried  in  the  Mayor's  Court  of  the  city  of  Iluntsville  by  the 
name  of  Dixie  nhite.  This,  if  true,  was  an  admission  by  him 
of  such  name,  in  the  absence  of  ob  jection  to  it,  and  tended  to 
prove  that  he  was  as  well  known  by  that  name,  as  by  the  name 
of  Dixie  Wyche., 

3.  The  court  below  very  clearly  did  not  err  in  excluding  the  ev- 
idence offered  by  defendant,  to  the  effect  that  "negroes,  after  the 
war,  took  their  surnames  from  their  former  owners  or  masters, 
and  that  negro  children  were  called  by  the  name  of  their  mother's 
former  master  or  owner."  This  testimony  was  too  uncertain, 
indefinite,  and  remote,  to  come  within  that  class  of  evidentiary 
facts  regarded  as  relevant.  It  had  no  legitimate  tendency  to 
prove  the  same  fact  to  be  true  in  the  particular  case  of  the  de- 
fendant, especially  when  as  to  him  it  was  controverted  as  the 
principal  issue  in  the  case.  It  is  entirely  outside  of  the  influ- 
ence of  the  principle  permitting  evidence  of  custom  or  usage. 
1  Greenl.  Ev.  §§  292  tt  mq. ;  2  Whart.  Ev.  g§  958  tt  mj, 

4.  The  proposition  can  not  be  doubted,  that,  if  tlie  jury  en- 
tertain a  reasonable  doubt  as  to  the  truth  or  falsity  of  any  ma- 
terial fact,  constituting  a  part  of  tlie  testimony  in  a  criminal  case, 
the  defendant  is  entitled  to  the  benefit  of  such  doubt,  however  ' 
small  may  be  its  influence.  The  fii*st  charge  asked  by  the  defend- 
ant did  not,  however,  fall  within  the  purview  of  this  principle.  It 
erroneously  assumed,  that  the  witnesses  Hamlin  and  Miller  con- 
flicted in  their  testimony  as  to  a  material  fact  They  both 
stated,  that  the  defendant  had  possession  of  the  watch  alleged 
to  have  been  stolen ;  and  the  only  conflict  was  as  to  his  having 
left  it  with  the  witness  Miller,  and  Jis  to  the  latter's  exertions 
to  sell  it ;  which  was  a  collateral  matter  entirely  immaterial, 
and  in  no  wise  affecting  the  defendant's  guilt  or  innocence  of 
the  crime  charged  in  the  indictment.  The  charge  in  question 
is,  also,  objectionable  for  ambiguity,  and,  for  this  reason,  was 
properly  refused. 

5.  There  is  no  rule  of  law  which  requires,  in  cases  of  burg- 
lary, or  larceny,  based  on  circumstantial  evidence,  that  the  per- 
son, who  last  had  innocent  possession  of  the  stolen  property, 
must  be  examined  by  the  State,  and  that  the  failure  to  examine 
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such  witness  creates  any  presnmption  favorable  to  the  innocence 
of  a  defendant.  Charges  numbered  five  and  six,  as  requested 
by  the  defendant,  were  erroneous  in  assuming  the  existence  of 
such  a  principle,  and  were  properly  refused. 

6.  It  is  not  every  or  any  possession  of  stolen  goods  by  a  party, 
which  will  authorize  the  inference  of  his  complicity  in  the 
crime  of  larceny  or  burglary ;  nor,  in  fact,  every  such  unex- 
plained possession,  although  it  qiay  be  exeluMve^  as  opposed  to 
the  idea  of  a  joint  possession  with  others.  Another  element  is 
necessary  in  order  to  constitute  a  ^?/ /ft v  possession.  It  must  be 
recent^  or  soon  after  the  commission  of  the  offense  to  which  it 
has  reference. — Hendersmi  v.  The  State,,  70  Ala.  23 ;  1  Greenl. 
Ev.  §  34;  Whart.  Cr.  Ev.  §  758;  Clark's  Cr.  Dig.  §§  97,  145, 
635;  Murray  &  BeW%  case,  48  Ala.  157,  675;  Crawford:'^ 
case,  44  Ala.  45. 

What  is  meant  bv  "  recent,"  is  incapable  of  exact  or  pre- 
cise definition,  and  the  term  has  been  said  to  vary,  "within  a 
certain  range,  with  the  conditions  of  each  particular  case." 
Whart.  Cr.  liv.  §  759.  There  are  cases,  no  doubt,  so  clear  in 
nature,  and  undisputed  in  facts,  as  that  the  court  could  pro- 
nounce the  possession  recent,  as  matter  of  law;  but  the  ques- 
tion is  usually  one  of  fact  for  the  determination  of  the  jurj'. 
Be  this  as  it  may,  we  are  of  opinion  that  the  charge  given  by 
the  court  on  this  subject  was  erroneous,  because  it  excluded 
from  the  consideration  of  the  jury  a  necessary  element  of  a 
guilty  possession — namely,  that  it  should  be  recent;  and  its 
vice  consisted  in  assuming  that  any  other  kind  of  possession  af- 
forde  i  a  just  inference  of  the  defendant's  complicity  in  the 
crime  with  which  he  was  charged.  It  is  upon  the  same  principle 
that  chart^es  ignoring  the  question  of  venue,  and  withdrawing 
it  from  the  coiiSideration  of  the  jury,  have  always  been  pro- 
nounced erroneous. —  Gooden  v.  The  State,  55  Ala.  178;  Bahi 
V.  The  State,  61  Ala.  75.  The  same  is  true  of  a  charge  ignor- 
ing or  withdrawing  the  question  of  intent  to  defraud,. in  an  in- 
dictment for  forgery  (Gooden'^ s  case,  siq)ra) ;  or  of  any  material 
fact  which  is  a  necessary  constituent  of  the  prisoner's  guilt. 
Corhdt  V.  The  State,  31  Ala.  330 ;  JfcAdory's  ca,se,  59  Ala.  92. 

The  ruling  made  in  Alaynard's  cai^e,  46  Ala.  85,  is  not  in 
harmony  with  these  views;  and  to  this  extent,  the  authority  of 
that  case  must  be  overruled. 

There  is  nothing  in  the  other  exceptions.  The  juds:ment  is 
reversed,  and  the  cause  remanded  for  a  new  trial,  tn  the  mean- 
while, the  prisoner  will  be  retained  in  custody,  until  discharged 
by  due  course  of  law. 
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Sylvester  v.  The  State. 

Indictment  for  Murder,  I  ^  ^qi 

I  96      75 

1.  Organization  of  grand  jttry;  vol nntanj  appearance  of  juror  drawn  ^  ^^ 
but  not  summoned;  summons  of  2)erson  not  drawn. — A  person  who  was  ge  13 
regularly  drawn  and  selected  as  a  grand  juror,  but  was  not  summoned,  72  aoi 
may  voluntarily  appear,  and  thereby  subject  himself  to  the  control  of  the  lOB  1S8 
court  as  if  he  had  been  summoned  f  and  if  a  person  is  summoned  who  n  201 
was  not  drawn  and  selected,  and  who  does  not  appear,  such  summons  108  S6 
does  not  work  any  irregularity  in  the  organization  of  the  grand  jury.                     1  72  201 

2.  Setting  day' for  trial;  presumption  of  continuance. — If  the  trial  is  not  1!*^       , 
begun  on  the  day  set  for  it,  but  on  the  next  day,  the  record  nhould  prop- 
erly show  a  continuance  from  one  day  to  the  other ;  and  when  the  record 
is  silent,  such  continuance  will  be  presumed,  in  the  absence  of  all  evi- 
dence to  the  contrary,  and  of  all  objection  in  the  court  below. 

3.  Competency  of  juror;  who  is  householder. — A  man  who  provides  for 
his  family,  and  lives  with  them  in  a  house  which  belongs  to  his  wife's 
statutory' estate,  of  which  he  has  control  as  husband  and  trustee,  is  a 
householder  (Code,  §  4732),  and  competent  to  serve  as  a  juror. 

4.  Dying  declarations. — When  dymg  declanitions  are  proved  to  have 
been  made  imder  a  sense  of  impending  death,  their  admissibility  or  ettect 
as  evidence  is  not  impaired  or  atfoctod  by  the  fact  that  the  family  of  the 
deceased  thought  at  the  time  that  he  would  recover;  and  proof  of  that 
fact  is  not  relevant  or  admissible  as  evidence. 

5.  Appearance  of  defendant's  clothinrj;  reh'vnncf/  as  evidenci'. — The 
abstmce  of  all  appearance  of  blood  on  tht*  clothing  of  the  accused,  imme- 
diately after  the  killing,  is  not  a  fact  tending  to  his  exculpation,  when  it 
is  not'shown,  or  attempted  to  be  shown,  that  the  nature  and  character  of 
the  wound  inflicted  on  the  deceased,  or  the  circumstances  under  which  it 
was  inflicted,  were  such  that  stains  of  blootl  would  i)rol>ably  have  been 
found  on  the  person  or  clothing  of  the*  perpetrator  of  tlie  crime. 

6.  Flight  of  accused;  relevancy  of  evidence. — Tlie  Hight  of  the  accused, 
at  or  about  the  time  he  is  accuhcd  or  susi)ected,  is  relevant  and  admissi- 
ble evidence  again.st  him,  "  the  force  of  which  (iep^'uds  on  its  lunnection 
with  other  criminating  facts; "  and  as  rircumstanccs  tending  to  show 
such  flight,  it  may  be  to  proved  that  search  was  made  for  him  at  his  re- 

Euted  residence,  and  at  ])laces  to  whicli  it  might  reasonably  be  presumed 
e  had  gone,  and  that  he  could  not  be  found. 

7.  Conviction  of  murder  in  second  degree. — Under  an  indictment  for 
murder  in  the  usual  lorm  (Code,  991,  Form  No.  2),  a  verdict  of  guilty  of 
murder  in  the  second  degree  is  an  acquittal  of  the  higher  offense ;  and  on 
a  second  trial,  after  the  reversal  of  the  judgment  of  conviction,  although 
the  defendant  can  not  be  convicted  of  murder  in  the  first  degree,  the  jury 
may  find  him  guilty  of  the  second  degree  on  evidence  showing  his  guilt 
in  the  first  degree,  and  the  court  may  so  instruct  them. 

8.  Use  of  deadly  weapon;  presumption  of  malice. — From  the  use  of  a 
deadly  weapon,  the  law  infers  an  intent  to  kill,  or  to  do  grievous  bodily 
harm;  and  if  the  circumstances  do  not  show  excuse,  justification,  or  im- 
mediafe  provocation,  the  presumption  of  malice  is  conclusively  drawn. 

9.  Deadly  weapon  defined. — A  deadly  weapon  is  not  one  a*  blow  from 
which  would  ordinarily  produce  death,  but  one  from  which,  as  it  was 
used  in  the  particular  case,  death  would  probably  result ;  and  whether 
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the  weapon  used  was,  in  its  nature  and  character,  a  deadly  weapon,  is 
generally  a  matter  of  law  for  the  decision  of  the  court,  and  not  a  question 
of  fact  for  the  determination  of  the  jury. 

From  the  City  Court  of  Mobile. 

Tried  betore  the  Hon.  O.  J.  Se^dhes. 

The  indictment  in  this  case  was  fonnd  at  the  November  term 
of  said  court,  1880,  and  charged  the  defendant,  Nathaniel  Syl- 
vester, witli  the  murder  of  Jeremiah  Lynch,  "by  stabbing  him 
with  some  sharp  instrument,  the  exact  character  or  description 
of  which  is  to  the  grand  jury  unknown ;"  or,  as  alleged  in  the 
second  count,  "by  stabbing  Iiim  with  a  knife,  a  more  particu- 
lar description  of  which  is  to  the  grand  jury  unknown.!  On  a 
former  trial,  the  defendant  was  found  guilty  of  murder  in  the 
second  degree,  and  sentenced  to  imprisonment  in  the  peniten- 
tiary for  ten  years ;  but  the  judgment  was  reversed  by  this  court, 
during  last  term,  and  the  cause  was  remanded. 

In  the  court  below,  there  was  no  objection,  so  far  as  the  record 
shows,  either  to  the  organization  of  the  grand  jury,  or  to  the 
sufficiency  of  the  indictment;  but  the  record  shows  tliat,  in  the 
list  of  i)ersons  drawn  as  grand  jurors,  and  whom  the  sheriff  was 
ordered  to  summon,  the  names  of  Benjamin  Btirhe  and  Spots- 
wood  Brown  were  written  between  the  names  of  Charles  Hop- 
kins and  M.  Levy;  while  the  sheriff's  return,  as  copied  in  the 
judgment-entry,  contains  only  the  name  of  Benjamin  Brown 
between  the  names  of  said  Hoj^kins  and  Levy,  and  the  judgment- 
entry  further  recites,  tliat  Benj<unin  Burke  appeared  and  was 
excused  by  the  court,  and  copies  the  name  of  SpoUwiHxi  Brown 
as  one  of  the  jurors  who  ai)peare(i  and  served  ;  and  tliese  mat- 
ters were  urged  in  this  court  as  irregularities  in  the  formation 
of  tlie  grand  jury.  The  defendant  was  duly  arraigned,  and 
pleaded  not  guilty  ;  and  the  court  thereupon  appointed  the  8l6t 
July,  1882,  for  his  trial,  and  ordered  a  copy  of  the  indictment 
andOf  the  special  vf-nlre  to  be  served  on  him  one  entire  day 
before  the  trial.  Tlie  next  judgment-entry,  which  recites  the 
trial,  is  dated  the  1st  August,  and  there  is  no  entry  or  recital 
showing  that  the  cause  was  continued  from  the  day  before,  the 
day  s(;t  for  the  trial ;  and  this  was  urged  in  this  court  as  an  ir- 
reguhirity,  for  which  the  judgment  sliould  be  reversed. 

When  the  cause  was  called  for  trial,  as  the  bill  of  exceptions 
recites,  ''  the  prisoner  and  his  counsel  being  present,  the  court 
began  the  organization  of  the  jury ;  and  the  name  of  C.  C. 
Smith  being  regularly  called  as  one  of  the  special  venire^  he  an- 
swered on  h  s  vair  due,  that  he  was  not  a  freeholder,  but  re- 
sided, with  his  family,  in  a  house  which  his  wife  owned ;  and 
that  he  suj) ported  his  family,  and  was  the  head  of  it,  but  was 
not  otherwise  a  householder.     The  State  accepted  said  Smith  as 
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a  juror,  but  the  defendant  challenged  him  for  cause ;  which 
challenge  the  court  disallowed,  and  tlie  defendant  excepted," 

The  deceased  was  a  policeman,  and  was  stabbed  while  on 
night  duty,  in  attempting  to  arrest  or  disperse  a  small  crowd 
of  disorderly  persons,  in  May,  1872 ;  and  he  died,  from  the  ef- 
fects of  the  wound,  several  days  afterwards.  Dr.  Savage,  the 
physician  who  was  called  to  him,  was  examined  as  a  witness  for 
the  prosecution,  and  testified,  among  other  things,  "  My  opinion, 
as  expressed  at  my  second  visit,  was,  that  tlie  wound  would 
prove  fatal,"  Said  witness  was  asked,  on  cross-cxamination,^ 
'' Was  that  opinion  assented  to  by  the  family?"  The  prose- 
cuting attorney  objected  to  this  question,  and  the  court  sus- 
tained the  objection ;  "the  defendant  liaving  admitted  that  the 
deceased,  at  the  tinie  he  made  the  declaration  [  ?  ],  was  in  a 
dying  condition,  jind  so  believed  himself  to  be.  The  defend- 
ant's attorney  stated  to  the  court,  that  he  expected  to  prove  by 
the  witness  that  the  family  of  the  deceased  did  not  assent  to  the 
opinion,  but  rejected  it,  and  discharged  the  witness  from  fur- 
ther attendance  on  account  of  it.  The  court  still  refused  to  al- 
low the  witness  to  answer  the  question,  and  the  defendant  ex- 
cepted to  the  refusal.  The  defendant's  attorney  thei:  asked  the 
witness.  '  Did  the  deceased  and  his  family  assent  to  your  opinion 
as  to  the  fatality  of  the  wound  ? '  The  court  sustained  an  ol> 
jection  to  this  question,  on  the  ground  that  the  defendant  ad- 
mitted the  decejised  was  in  such  state  as  to  make  his  declaration 
[admissible  ?],  and  the  defendant  excepted." 

The  defendant  was  arrested  in  Pen^acola,  some  time  after  the 
commisvsion  of  the  offense  (the  year  and  month  not  being  shown-), 
by  a  policeman  named  Bressingham,  who  was  introduced  as  a 
witness  for  the  State,  and  who  was  asked  by  the  solicitor,  "Had 
you  looked  for  the  defendant  in  Mobile  at  any  time  previous  2  " 
The  defendant  objected  to  this  (piestion,  "  as  immaterial  and 
irrelevant,"  and  reserved  an  exception  to  the  overruling  of  his 
objection;  and  the  witness  answered,  ''that  he  had  looked  for 
him  the  morning  after  Lynch  was  stabbed,  but  could  not  find 
him."  The  solicitor  then  asked,  "  Where  did  you  look  (  "  and 
the  witness  answered,  "  that  he  went  to  a  house  in  Mobile,  on 
the  corner  of  Charleston  and  St.  Emanuel  streets,  said  to  be  his 
house,  and  all  over  the  city,  but  failed  to  find  him."  To  this 
question  and  answer,  each,  objections  were  interposed  by  the  de- 
fendant, and  exceptions  reserved  to  their  allowance. 

Jim  Dillard,  a  witness  for  the  defendant,  thus  testified  :  "  I 
remember  when  Mr.  Lynch  was  stabbed.  I  was  standing  on 
the  corner  of  Charleston  and  St.  Emanuel  streets,  and  Nat. 
Sylvester  was  over  to  his  mothers  house.  I  heard  two  shots 
fired ;  and  he  came  across  the  street,  and  asked  me  what  was 
the  matter.     I  told  him  I  did  not  know,  but  that  I  had  heard 
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two  shots  fired  up  the  street.  He  asked  me  to  go  up  there,  and 
I  told  him  I  did  not  care  to  ffo.  He  and  Scott  Smitn  then  went 
that  way,  but  soon  came  bact,  being  gone  not  more  than  three 
or  four  minutes.  1  asked  them,  what  was  the  matter  ;  and  he 
replied,  that  he  did  not  know — that  a  policeman  was  shot,  they 
said,  but  he  did  not  know.  They  stayed  at  my  house  three  or 
four  hours,  and  then  went  home,  or  said  they  were  goinghorae." 
The  defendant's  attorney  then  asked  the  witness,  "Was  any 
blood  on  his  clothes  ? "  The  prosecuting  attorney  objected  to 
this  question,  and  the  court  sustained  the  objection  ;  to  which 
ruling  the  defendant  reserved  an  exception. 

The  court  charged  the  jury,  "  of  its  own  motion,  among  other 
things,"  as  follows  :  "  Malice  may  be  implied  from  the  use  of 
a  deadly  weapon ;  so  that,  if  you  find  from  the  evidence  that 
the  killing  was  done  with  a  deadly  weapon,  you  may  infer  that 
it  was  done  maliciously.  In  detey^mininy  whether  or  not  a 
weapon  used  loas  a  deadly  weapon,  you  may  look  at  the  result 
of  the  hlow^  the  inanner  in  which  the  weapon  was  used,  the 
character  of  the  \oeapon,'and  the  nature  of  vie  wound  inflicted. 
For  instance,  if  a  man  struck  another  in  the  hreast,  xoith  a  knife 
that  had  a  hlude  three  orfaur  inches  long,  with  so  much  force 
as  would profjably  prodxice  death,  you  might  say  it  was  a  deadly 
weapon,  and  might  flnd  him  guilty  of  murder;  while,  if  the 
blow  was  on  the  hand,  and  used  in  such  a  way  as  would  not 
probably  produce  death,  you  might  say  the  weapon  was  not  a 
deadly  weapon."  To  the  italicized  portions  of  this  charge  the 
defendant  duly  reserved  exceptions,  and  also  to  the  refusal  of  a 
charge  asked  by  him.  which  was  in  these  words:  "  Unless  the 
jury  believe,  from  the  evidence,  that  the  instrument  with  which 
the  deceased  was  stabbed  was  such  that  a  blow  from  it  would 
ordinarily  produce  death,  they  can  not  infer  malice  from  the 
mere  fact  that  the  killing  was  with  that  instrument." 

The  court  further  charged  the  jury  as  follows  :  "  Although 
you  should  find,  from  the  evidence,  that  the  defendant  is  guilty 
of  murder  In  the  first  degree,  this  will  not  work  an  acquittal ; 
for,  if  you  find  from  the  evidence  that  he  is  guilty  of  murder 
in  the  first  degree,  you  should  render  a  verdict  for  murder  in 
the  second  degree."  To  the  giving  of  this  charge  the  defend- 
ant reserved  an  exception. 

G.  L.  Smfth,  for  the  prisoner,  argued  all  the  points  rejserved 
as  above  stated,  and  cited  the  following  authorities :  Shorter 
V.  The  State,  63  Ala.  130  ;  Fli?m  v.  Bar'her,  59  Ala.  446  ;  Hall 
V,  The  State,  51  Ala.  0  ;  Corhett  v.  The  State,  31  Ala.  330 ;  Jor- 
dan V,  The  State,  52  Ala.  188 ;  1  Brick.  Dig.  809,  §§  81,  82. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  J.aron 
Vol.  I.XXII. 
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V.  The  State,  37  Ala.  106 ;  Clark's  Cr.  Manual,  §  538 ;  Badle^ 
V.  The  State,  55  Ala.  31 ;  Ec  parte  Nettles,  58  Ala.  268 ;  1  Whar. 
Amer.  Crim.  Law,  712 ;  4  Barn.  &  Cr.  255. 

BRICKELL,  C,  J. — ^We  can  not  perceive  that  in  the  organi- 
zation of  the  grand  jury  there  was  the  least  irregularity.  The 
fact  that  two  of  the  persons  drawn  and  selected  were  not  sum- 
moned, and  yet  voluntarily  appeared,  the  one  being  excused 
from  service  bv  the  court,  and  the  other  serving,  is  not  an  ir- 
regularity. Without  the  service  of  notice  by  the  sheriff,  they 
could  appear  voluntarily ;  and  appearing,  they  were  as  subiect 
to  the  duty  of  jurors,  and  to  the  control  of  the  court,  as  if  tney 
had  attended  in  obedience  to  a  summons.  If  it  be  true  that  a 
person  was  summoned  as  a  juror,  who  was  not  drawn  and  se- 
lected, it  is  also  true  that  he  did  not  appear,  and  was  not  put 
on  the  jury. 

2.  The  defendant  was  present  in  court  when  the  day  for  the 
trial  was  set.  The  trial  was  entered  upon  on  the  day  succeed- 
ing the  day  set.  The  presumption  from  the  silence  of  the  record 
is,  that  for  some  suflBcient  reason  the  cause  was  continued  X)ver 
to  the  day  upon  which  the  trial  was  had.  Such  a  continuance, 
though  not  entered  on  the  minutes,  as  would  be  more  proper, 
is  presumed  in  the  absence  of  objection  and  of  all  evidence  to 
the  contrarj^, 

3.  The  luror  Smith  was  the  head  of  a  family,  for  which  he 
was  providing,  and  who  dwelt  with  him.  Though  the  title  to 
the  premises  on  which  he  resided  may  have  been  m  his  wife,  as 
her  nusband  and  trustee,  he  had  of  them  rightful  possession 
and  control.  Within  the  strictest  meaning  of  the  term,  he  was 
a  householder. — Aaron-  v.  State,  37  Ala.  106. 

4.  Whether  the  family  of  the  deceased  were  of  the  opinion 
that  he  would  recover  from,  or  die  of  the  wounds  he  had  re- 
ceived, was  not  a  relevant  inquiry.  It  was  admitted  that  his 
declarations,  which  were  introduced  in  evidence,  were  made 
under  a  sense  of  impending  death ;  and  the  force  of  the  admis- 
sion, or  the  weight  of  the  declarations,  could  not  be  lessened, 
because  his  family  were  moi'e  hopeful,  and  believed  he  would 
recover. 

5.  The  absence  of  all  appearance  of  blood  on  the  clothing 
of  the  accused,  immediately  after  the  killing,  was  not  a  fact 
tending  to  his  exculpation.  It  was  not  shown,  or  offered  to  be 
shown,  that  it  was  probable  from  the  nature  and  character  of 
the  wound,  or  the  circumstances  under  which  it  was  inflicted, 
stains  of  blood  would  have  been  found  on  the  person  or  clothing 
of  the  perpetrator.  A  fact  or  circumstance  not  having  a  ten- 
dency, direct  or  immediate,  to  the  proof  or  disproof  of  the  mat- 
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ter  in  issue,  ought  not  ro  be  received  as  evidence. — State  v.  Wis- 
dom, 8  Port.  511. 

6.  The  flight  of  a  person  accused  of  a  crime,  at  or  about  the 
time  he  is  accused  or  suspected,  is  a  fact  which  may  be  received 
in  evidence  against  him.  The  force  of  it  as  criminating  him 
depends  upon  its  connection  with  other  criminating  facts.  A 
search  for  the  accused  at  the  place  of  his  repnted  residence,  soon 
after  the  homicide,  and  at  places  to  which  it  was  reasonably  sup^ 
posed  he  had  gone,  connected  with  the  failure  to  find  him,  tended 
to  show  that  he  had  fled,  and  was  properly  received  in  evidence. 
Bowles  V.  StcUe,  58  Ala.  335. 

7.  Under  the  present  indictment,  a  conviction  could  have 
been  had  for  any  or  either  degree  of  criminal  homicide,  of 
which  guilt  was  shown  by  the  evidence. — Code  of  1876.  §  4904. 
The  former  verdict,  finding  the  defendant  guilty  of  murder  in 
the  second  degree,  operated  an  acquittal  of  murder  in  the  first 
degree.  The  acquittal  was  final  and  conclusive,  and  was  not 
impaired  because  of  the  reversal  of  the  judgment  of  conviction 
upon  appeal  to  this  court. — BeU  v.  State,  48  Ala.  684 ;  Berry 
V,  State,  65  Ala.  117.  The  defendant  could  be  tried  again  only 
for  the  oflEense  of  which  he  had  been  convicted,  and  the  degrees 
of  criminal  homicide  included  in  it.  Murder  in  the  first  degree 
includes  every  element  and  ingredient  of  murder  in  the  second 
degree.  In  view  of  the  particular  circumstances  of  the  case, 
the  instruction  of  the  City  Court,  that  though  the  jury  were 
convinced  of  the  defendant's  guilt  of  murder  in  the  nrst  de- 
gree, of  that  offense  he  could  not  be  convicted,  but  could  be  con- 
victed of  the  less  offense  necessarily  involved  in  it,  murder  in 
the  second  degree,  was  proper. 

8.  The  law  infers  from  the  use  of  a  deadly  weapon  an  intent 
to  kill,  or  to  do  grievous  bodily  harm,  because  the  man  must  be 
taken  to  intend  the  necessary  and  usual  consequences  of  his  act. 
And  if  the  circumstances  do  not  show  excuse,  or  justification, 
or  immediate  provocation,  the  presumption  of  malice  is  drawn 
conclusively. — Iladley  v.  State,  55  Ala.  31 ;  Ex  parte  Nettles, 
58  Ala.  268.  The  instructions  to  the  jury  upon  this  point 
were  more  favorable  to  the  accused  than  he  could  of  right  de- 
mand. 

9.  The  instruction  requested  by  the  appellant  was  properly 
refused.  It  referred  to  the  jury,  for  consideration  and  deter- 
mination, the  question  whether  the  weapon  employed  in  the 
killing  was,  in  its  nature  and  character,  a  deadly  weapon ;  which 
is,  generally,  not  a  question  of  fact  for  the  jury,  but  of  law  for 
the  decision  of  the  court. — 2  Bish.  Cr.  Law,  §  680 ;  State  v. 
Craton,  6  Ired.  (Law),  164;  State  v.  West,  6  Jones  (Law),  505. 
A  deadly  weapon  is  one,  not,  as  asserted  in  the  instruction,  a 
blow  from  which  would  ordinarily  produce  death,  but  one  from 
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which,  as  it  was  used,  death  would  probably  result.  And  an 
instrument  or  weapon  used  in  inflicting  injuries  upon  the  per- 
son of  another  may  or  not  be  esteemed  deadly,  according  to  the 
manner  of  its  use,  and  the  subject  on  which  it  is  used. — State 
V.  Westj  supra.  And  in  determining,  as  matter  of  reason, 
whether  the  use  of  it  imports  malice,  the  actual  effects  produced 
by  it  are  to  be  considered.  From  a  consideration  of  the  results 
of  the  use  of  the  weapon,  and  the  manner  and  circumstances 
of  its  use,  the  attention  of  the  jury  would  have  been  diverted, 
if  this  instruction  had  been  given. 

We  find  no  error  in  the  record,  of  injury  to  the  appellant, 
and  the  judgment  must  be  affirmed. 


,  78  2or 
]  98  5e»| 
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Lake  v.  Security  Loan  Association.  ip  ^ 

lol    876 

BiU  m  Equity  by  Mortgagor  for  Redempidon  am.d  Account, 

1.  Argumentative  allegations. — Argumentative  allegations  in  a  bill  are 
objectionable. 

2.  Allegations  of  misrepresentations  vot  showing  fraud. — In  a  bill  filed 
by  a  stockholder  in  an  incorporated  building  and  loan  association,  asking 
an  account  and  redemption  under  a  mortgage  which  he  had  executed  to 
the  association,  averments  in  these  words,  ''Your  orator's  purpose  in 
obtaining  said  shares  of  stock  in  the  outset  was  to  enable  him  to  borrow 
the  money,  and  not  as  an  investment  in  the  stock,  and  tbis  purpose  was 
well  known  to  the  officers  of  said  company ;  and  orator  was  moved  to 
borrow  the  money,  and  pay  this  $75  per  month,  by  the  statements  and 
calculations  made  bv  saia  o&icers,  and  given  to  him,  that  this  stock  would 
be  worth  1200  per  share  after  the  one-hundredth  installment  was  paid 
in,  and  he  became  a  shareholder  by  the  purchase  of  stock  for  the  above 
purpose,  and  under  the  foregoing  representations," — show  only  the  ex- 
pression of  an  opinion  or  judgment  on  a  matter  which  was  equally  open 
to  both  parties,  and  do  not  amount  to  a  charge  of  fraud  or  willful  misrep- 
resentation. 

3.  Transcript;  copy  of  opinion  on  former  appeal. — On  a  second  appeal 
in  a  chancery  cause,  the  copy  of  the  former  opinion  of  this  court,  which 
was  certified  to  the  lower  court  for  its  guidance,  should  not  be  included 
in  tiie  transcript ;  and  if  included,  no  costs  will  be  allowed  for  it. 

Appeal  from  the  Chancery  Court  of  Mobile.  , 

Heard  before  the  Hon  John  A.  Foster. 

The  original  bill  in  this  case  was  filed  on  the  5th  January, 
1882,  by  Thomas  H.  Lake,  against  the  Security  Loan  Associa- 
tion, a  domestic  corporation  organized  under  the  general  stat- 
ute (Code,  §§  1937-43)  in  June,  1873 ;  and  sought  an  account 
and  redemption  under  a  mortgage,  which  the  complainant 
had  executed  to  secure  a  loan  made  to  him  by  the  associa- 
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tion,  and  to  enjoin  a  sale  of  the  mortgaged  property  under  a 
power  in  the  mortgage.  Copies  of  the  constitution,  or  declara- 
tion of  incorporation,  and  oi  the  by-laws  of  the  association,  were 
made  exhibits  to  the  bill.  It  was  provided  by  the  constitution, 
among  other  things,  that  each  stockholder  or  shareholder  should 
pay  one  dollar  per  share,  by  monthly  installments,  until  the 
amount  paid  in,  with  interest  and  premiums  on  loans,  should 
make  each  share  worth  $200,  but  with  a  proviso  that  not 
more  than  one  hundred  installments  should  be  required ;  and 
that  each  stockholder  should  be  entitled  to  borrow  from  the  as- 
sociation $200  on  each  share  held  by  him,  by  bidding  the  high- 
est premium  on  loans  at  any  regular  monthly  meeting,  and  se- 
suring  the  loan  by  a  mortgage  on  jresl  estate,  subject  to  the 
provisions  of  the  constitution  and  by-laws.  The  complainant 
acquired  or  purchased  twenty-five  shares  of  stock  in  the  associ- 
ation, and  procured  a  loan  of  $5,000  on  them,  at  a  premium 
which  required  him  to  pay  $50  per  month,  in  addition  to  hi& 
regular  monthly  installments  of  $25,  or  one  dollar  per  share; 
and  he  executed  a  mortgage  to  the  association,  on  the  5th  April, 
1876,  to  secure  the  payment  of  this  loan  as  required  by  the  ar- 
ticles of  association.  The  complainant  continued  to  make  his 
monthly  payments,  until  November,  1881,  when  he  claimed 
that  only  about  $400  was  due  on  his  debt,  which  he  offered  to 
•pay;  while  the  association  insisted  that  the  amount  due  was 
about  $1,100,  and  advertised  the  propertjr  for  sale  under  the 
mortgage.  (Jn  the  filing  of  the  bill,  an  injunction  was  granted 
and  issued  as  pmyed.  An  answer  under  oath  was  filed  by  the 
association,  and  also  by  its  president,  who  was  joined  with  it  as 
a  defendant;  and  a  motion  was  afterwards  submitted  to  dis- 
solve the  iniunction,  and  to  dismiss  the  bill  for  want  of  equity. 
The  chancellor  overruled  this  motion,  and  also  overruled  a  de- 
murrer to  the  bill  for  want  of  equity ;  but  his  decree  was  re- 
versed by  this  court  on  appeal,  at  the  last  term,  and  the  cause 
was  remanded,  as  shown  by  the  report  of  the  case  (69  Ala.  456), 
where  the  material  facts  are  stated  at  greater  length. 

After  the  remandment  of  the  cause,  the  complainant  filed  an 
amended  bill,  in  which  he  insisted  that  the  by-laws  of  the  asso- 
ciation were  inconsistent  with  the  articles  of  incorporation,  in 
that  they  contemplated  a  continuance  of  the  membership  "  un- 
til the  anticipated  value  of  $200  per  share  has  in  fact  been  at- 
tained, when,  as  he  apprehends,  no  such  result  can  ever  be  at- 
tained, and  hence  no  end  to  the  demands  of  $50  per  month ;" 
claimed  the  right  to  withdraw,  and  have  his  loan  cancelled,  on 
the  terms  which  he  had  offered,  and  which,  as  he  insisted,  were 
in  accordance  with  the  constitution  of  the  association ;  alleged 
that  the  accounts  were  complicated,  and  that,  on  a  proper  ac- 
counting, he  was  not  indebted  in  a  greater  sum  than  he  had 
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offered  to  pay.  The  opinion  of  this  court  renders  it  unneces- 
saiT  to  state  these,  or  any  other  allegations  of  the  amended 
bill,  at  length.  The  chancellor  held  that  the  amendments  did 
not  obviate  the  objections  taken  to  the  bill  on  the  former  ap- 
peal, and  therefore  sustained  a  demurrer  to  the  bill  as  amended, 
on  numerous  grounds  specifically  assigned ;  and  his  decree  is 
now  assigned  as  error. 

James  Cobbs,  for  appellant. 

H.  PiLLANS,  contra, 

STONE,  J. — Most  of  the  questions  raised  by  the  amended 
bill  were  considered  and  decided  by  us,  when  this  case  was 
before  us  at  a  former  term. — Security  Loan  Association  v, 
Lake^  69  Ala.  456.  We  will  not  rej)eat  what  we  then  said.. 
The  frame  of  the  amended  bill  is  objectionable,  in  that  it  is, 
in  large  degree,  argumentative. 

One  clause  in  the  amendment  seeks  to  raise  a  question  not 
suflicieutly  charged  in  the  original  bill,  and  hence  not  consid- 
ered on  the  former  hearing.  Its  language  is :  "  Your  orator 
shows  that  the  purpose  oi  obtaining  the  20  [25  ?]  shares  of 
stock  in  the  outset  was  to  enable  him  to  borrow  the  money,  and 
not  as  an  investment  in  the  stock,  and  that  this  purpose  was 
well  known  to  the  officers  of  the  company ;  and  that  orator  was 
moved  to  borrow  the  money,  and  pay  this  $75  per  month,  by 
the  statements  and  calculations  made  by  the  oflScers,  and  given 
him,  that  this  stock  would  be  worth  $200  per  share  after  the 
100th  installment  was  paid  in,  and  he  became  a  stockholder  by 

Jmrchase  of  the  stock  for  the  above  purpose,  and  under  the 
oregoing  representations."  This  was,  at  most,  the  expression 
of  an  opinion  or  judgment,  on  a  matter  which,  it  would 
seem,  was  equally  open  to  both  parties.  No  willful  misrepre- 
sentation is  charged,  nor  does  it  appear  that  any  representation 
of  fact  was  made.  The  charge  is  wholly  insufficient  to  justify 
relief.— 2  Brick.  Dig.  14,  §§  16,  21.  The  decree  of  the  chan- 
cellor, dissolving  the  injunction,  must  be  affirmed. 

We  feel  it  our  duty  to  call  attention  to  an  irregularity  dis- 
closed in  the  the  transcript  we  have  been  considering.  On  the 
former  appeal  in  this  case,  the  decree  of  the  chancellor  waB  re- 
versed ;  and,  pursuant  to  the  statute  in  such  cases,  a  copy  of  our 
opinion  thus  rendered  was  certified  to  the  court  below,  for  its 
guidance.  In  the  present  transcript  that  copy-opinion  has  been 
re-certified  back  to  us,  thus  making  it  a  part  of  the  present 
transcript,  and  very  materially  swelling  its  volume.  That  copy- 
opinion  was  no  part  of  the  record,  and  should  not  have  been 
14 
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embodied  in  this  transcript.     The  register  is  entitled  to  no 
compensation  for  that  part  of  the  transcript,  and  none  is  al- 
lowed him. 
AflSrraed. 


Moog  V.  Talcott. 

7i    210! 

i^^'08,  Creditors^  Bill  to  set  aside  Fraudulent  Conveyance^  or  have  it 

V^  210  declared  General  Assignment. 

138  280  ^-    Pi^^^O  ^ii^  ^^  double  aspect. — A  creditors'  bill  can  not  be  filed  in  a 

double  aspect,  asking  to  set  aside  a  conveyance  as  fraudulent,  or,  in  the 
alternative,  to  have  it  declared  and  enforced  as  a  general  assignment 
under  the  statute  (Code,  §  2126),  enuring  to  the  equal  benefit  of  all  the 
creditors ;  and  the  principle  applies  equally  to  a  general  creditors'  bill, 
and  to  a  bill  filed  by  one  or  more  creditors' for  their  own  benefit.  (Ad- 
hering to  Lehman  v.  Meyer ^  67  Ala.  396,  which  overruled  Crawford 
r.  Kirksey,  50  Ala.  690.) 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

Tlie  bill  in  this  case  was  filed  on  the  17th  January,  1882,  by 
James  Talcott,  "  in  behalf  of  himself  and  all  other  creditors  of 
the  late  firm  of  J.  Frenkel  &  Co.,  who  will  become  parties 
complainant  hereto,  and  who  will  contribute  to  the  costs  of  this 
cause,"  against  the  persons  composing  the  late  firm  of  J. 
Frenkel  &  Co.,  the  partners  composing  the  firm  of  A.  tfe  B. 
Moog,  M.  J.  Goldsmith,  and  several  other  persons ;  and  sought 
to  set  aside  several  conveyances  executed  by  the  said  Frenkel 
<fe  Co.,  individually  and  as  partners,  on  the  ground  that  they 
were  executed  and  accepted  with  the  intent  to  hinder,  delay, 
and  defraud  their  creditors;  or,  in  the  alternative,  that  the 
several  conveyances  be  construed  together,  declared  and  en- 
forced as  a  general  assignment,  enuring  to  the  benefit  of  all  the 
frantors'  creditors  e(jually.  The  defendants  demurred  to  the 
ill,  assigning  specifically  several  grounds  of  demurrer,  the 
substance  of  which  was,  that  these  alternative  averments  and 
prayers  were  inconsistent  and  repugnant.  The  chancellor  over- 
ruled the  demurrer,  and  his  decree  overruling  it  is  now  as- 
signed as  error. 

J.  L.  &  (t.  L.  Smith,  and  Macartney  &  Clarke,  for  ap- 
pellants, cited  Gordon's  AdnfiHr  v,  Ross^  63  Ala.  366 ;  Lehman 
V.  Meyer  J  67  Ala.  396 ;  Micou  v.  Ashnrst^  65  Ala.  612 ;  Rives 
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V.  WalthaU,  38  Ala.  332;  Ray's  Adm'r  v.  Womhle,  66  Ala. 
32 ;    Warehouse  Co.  v.  JoneSy  62  Ala.  550. 

Hannib  Taylor,  contra.— Admitting  the  general  rule  laid 
down  in  the  caees  cited  for  appellants,  and  the  correctness  of 
its  application  to  bills  filed  by  special  creditors ;  yet  this  nile 
can  not  be  applied  to  general  creditors'  bills.     In  each  aspect 
of  a  general  creditors'  bill,  the  foundation  for  relief  is  the 
same — that  is,  the  fraudulent  acts  of  the  parties ;  and  the  relief 
prayed  is  the  same — namely,  the  condemnation  of  the  property 
to  the  claims  of  all  the  creditors  equally.     It  is  a  solecism  to 
say  that  such  a  bill  seeks,  in  one  aspect,  to  uphold  a  contract  or 
conveyance,  and  to  annul  it  in  the  other.     In  each  aspect,  the 
attempt  is  to  annul  the  contract  made  by  the  parties,  and,  in  its 
stead,  to  enforce  rights  which  arise  by  operation  of  law.     A 
conveyance  which  will  be  enforced  as  a  general  assignment, 
and  a  conveyance  which  will  be  set  aside  for  fraud,  are  alike 
fraudulent  conveyances,  which  the  statute  annuls,  in  whole  or 
in  part,  and  sets  up  in  their  stead  rights  which  the  parties  at- 
tempted  to  destroy.      The    ingenious  devices    of    insolvent 
debtors  are  manifold,  and  the  facts  may  be  so  obscured,  as  in 
this  case,  that  a  general  creditors'  bill  in  a  double  aspect  is  the 
only  remedy  that  can  be  successfully  invoked ;  and  wherj  the 
assets  of  the  debtor,  attempted  to  be  put  beyond  the  reach  of 
his  creditors,  are  thus  reached,  and  condemned  to  the  satisfac- 
tion of  all  his  debts  equally,  no  legal  principle  is  violated,  and 
no  rule  of  pleading  is  infringed. 

SOMERVILLE,  J.— In  Lehman  v.  Meyer,  67  Ala.  396,  we 
held  a  creditors'  bill  demurrable,  as  being  repugnant  and  in- 
consistent, which  was  framed  in  the  double  aspect  of  having  a 
conveyance,  executed  by  a  debtor,  declared,  in  the  one  alterna- 
tive, fraudulent  oAxd  void,  because  made  to  hinder,  delay  or 
defraud  the  creditors  of  the  grantor;  and,  in  the  other  alteraa- 
tive,  seeking  to  sustain  the  same  conveyance  as  a  general  assign- 
ment^ enuring  equally  to  the  benefit  of  all  of  his  creditors. 
This  decision  expressly  overruled  the  case  of  Crawford 
V.  Elrksey,  50  Ala.  590,  in  which  the  opposite  conclusion  had 
been  reached. 

The  principle  was  recognized,  as  often  before  declared  by 
this  court,  that  a  bill  in  equity  may  generally  be  framed  in  a 
double  aspect,  and  will  be  sustained,  in  all  cases,  where  each 
alternative  averment  would  be  the  foundation  for  precisely  the 
same  relief,  and  the  same  defenses  are  applicable  to  each. 
Gordon^ 8  AdmUr  v.  Ross,  63  Ala.  363;  Micou  v.  Ashurst, 
55  Ala.  607;  Rives  v.  WaUhaU,  38  Ala.  329 ;  City  of  Eufaula 
V.  McNab,  67  Ala.  588.     But  the  court  further  held,  that  the 
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two  separate  reliefs  prayed  for,  in  the  dual  aspects  of  the  bill, 
were  clearly  repugnant  and  inconsistent;  the  complainants 
seeking,  in  the  one  alternative,  to  destroy  the  validity  of  the 
conveyance,  by  having  it  adjudged  an  absolute  nullity ;  and,  in 
the  other,  to  sustain  tt  as  valid  and  legale  under  the  provisions 
of  the  statute  upholding  it  as  a  general  assignment.  The 
effect,  in  the  one  case,  is  to  claim  against  the  conveyance,  and, 
in  the  other,  to  claim  under  it. — Code,  1876,  §  2124;  Rapier 
V.  Ovlf  City  Paper  Co.,  64  Ala.  342 ;  Code,  §  2126.  We  are 
of  opinion  that  tnis  conclusion  is  in  entire  harmony  with  the 
previous  adjudications  of  this  court,  and  that  the  case  of  Craw- 
ford V.  Kirksey,  supra,  was  properly  overruled. 

It  is  urffed,  however,  in  argument,  that  this  being  a  general 
creditors^  bill,  the  relief  prayed  is  the  same  in  both  alterna- 
tives— the  condemnation  of  the  debtor's  property  to  the  satis- 
faction of  his  debts.  This  is  the  same  argument  adopted  in 
support  of  the  conclusion  reached  in  Crawford  v.  Kirksey,  su- 
pra, the  reasoning  of  which  was  condemned  as  unsound  in  Leh- 
man V.  Meyer,  67  Ala.  396,  cited  supra.  The  suggestion  is 
based  upon  a  misapprehension  of  the  legal  principle  involved. 
There  is  one  sense  in  which  the  relief  prayed  for,  in  every  pos- 
sible aspect  of  a  bill,  is  remotely  the  same — the  collection  of  the 
cmnplainanC s  demand  out  of  the  defendants  property.  But 
the  rule  under  consideration  contemplates  rather  the  immediate 
legal  relief  prayed  for,  which  is  the  foundation  and  source  of 
this  remote  relief.  One  may,  for  example,  reach  the  same  re- 
sult by  assailing  a  decree  against  himself,  seeking  to  set  it  aside 
on  tJie  grom\d  of  fraud,  and  by  remewing  it  for  error  apparent; 
yet  it  has  been  held  that  the  two  aspects  united  in  the  same  bill 
would  be  repugnant  and  inconsistent. — Gordon^ s  AdrrCrv,  Ross, 
63  Ala.  363.  So,  for  a  like  reason,  a  bill  has  been  held  demur- 
rable, which  seeks,  in  one  aspect,  to  have  a  mortgage  canceUedy 
because  executed  to  secure  a  debt  founded  on  an  alleged  illegal 
consideration,  and,  in  the  other,  to  establish  the  ny>rtgag€  and 
redeem  the  mortgaged  premises. — Micou  v,  Ashurst,  55  Ala. 
607.  A  like  repugnancy  was  declared  to  exist  in  a  prayer  for 
the  enforcement  of  a  vendor'' s'  lien  as  a  valid  obligation,  and  a 
proposed  amendment  to  the  bill  praying  for  a  rescission  and 
cancfllation  of  the  contract  of  sale  as  being  void  for  xdtra  vires. 
City  of  Eufaula  v,  McNah^  67  Ala.  589.  The  same  principle 
was  recognized  in  another  case,  where  it  was  adjudged  that  the 
complainant  could  not  seek  to  have  a  xoill  declared  void  on  the 
one  hand ;  or,  else,  on  the  other,  valid,  and  to  have  the  lands 
devised  by  the  will  partitioned  by  decree  of  the  court  among 
those  entitled.— i¥c^(7o^>^^;'  v.  Brady,  1  Barb.  Ch.  329.  These 
several  adjudications  are  strong  illustrations  of  the  principle 
under  discussion,  and  are  closely  analogous  to  the  case  in  hand. 
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In  the  present  case,  not  only  are  the  alternative  averments  of 
the  bill  conflicting,  and  the  disjunctive  reliefs  diametrically  re- 
pugnant, but  there  is  a  manifest  repugnancy  even  in  the  results 
of  these  reliefs.  If  the  conveyance  assailed  is  decreed  a  gen- 
eral assignment^  thus  being  sustained  in  its  legal  validity,  all 
the  cTeditoi*s  of  the  grantor,  whether  parties  to  the  bill  or  not, 
would  be  entitled  to  participate,  pro  rata^  in  the  fruits  of  the 
litigation.  It  would,  under  the  statute,  "  enure  to  the  benefit 
of  all  of  the  creditors  of  the  grantor  equallyP — Code  of  1876, 
§  2126.  If,  on  the  other  hand,  the  conveyance  is  declared  ab- 
solutely void  for  fraud,  the  grantee  would  get  no  portion  of  his 
claim  secured  by  it,  unless  there  was  a  remaining  surplus,  but 
would  forfeit  his  rights  under  the  instrument  because  of  his 
participation  in  the  covinous  transactions. — Bump  on  Fraud. 
t)onv.  467,  470.  So,  too,  in  the  latter  case,  those  creditor's  are 
preferred  who,  through  their  superior  diligence,  mav  have  ob- 
tained a  prior  lien  by  filing  the  first  bill.  If,  in  otner  words, 
the  conveyance  be  void  for  fraud,  those  creditors  of  the  debtor, 
who  file  separate  bills,  obtain  a  preference  regulated  by  the  or- 
der of  time  in  which  they  commenced  their  suits — ^lie  being 
adjudged  to  be  first  in  rignt  who  was  first  in  time. — Evans  v. 
Welch,  63  Ala.  250 ;  Hone  v.  Hetiriquez,  13  Wend.  240 ;  Bump 
on  Fraud.  Conv.  535;  1  Brick.  Diff.  655,  P  217,  222. 

The  test,  in  all  such  cases,  is  said  to  be,  if  a  decree  pro  con- 
fesso  should  be  taken,  could  the  court,  looking  merel}'  at  the 
statements  of  the  bill  and  the  confession,  grant  any  certain  re- 
lief to  the  complainant. — Rives  v,  Walthall,  38  Ala.  333  ; 
Charles  v,  Dvhose,  29  Ala.  367.  In  such  event,  would  it  not 
be  "  mere  matter  of  speculation  and  conjecture  with  the  court, 
as  to  which  of  the  titles  should  [in  this  case]  be  made  the  foun- 
dation for  relief?" — Lehman  v,  Meyer,  67  Ala.  404.  No  chan- 
cellor could  reasonably  be  compelled,  in  cases  of  this  nature, 
to  search  the  records  of  his  own,  and  perhaps  of  other  courts, 
in  order  to  determine  this  question  of  relative  priorities  and  of 
conflicting  liens.  The  rules  of  certainty,  governing  our  system 
of  equity  pleadings,  require  that  these  difficulties  should  be 
solved  by  a  mere  inspection  of  the  face  of  the  bill ;  just  as  we 
would  determine  the  sufficiency  of  a  demurrer,  or  of  a  motion 
to  dismiss  for  want  of  equity.  So  far  as  concerns  the  rule  un- 
der discussion,  therefore,  we  can  discern  no  sound  distinction 
in  its  proper  application  to  general  creditors'  bills,  and  such  as 
are  filed  in  the  interest  of  particular  creditors. 

The  court,  in  our  opinion,  erred  in  overruling  the  demurrer 
to  the  bill ;  and  the  decree  of  the  chancellor  is  reversed,  and 
the  cause  remanded. 
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EslaTa  V.  Farley. 

SuperMdeas  of  Elocution  on  Assigned  Judgment 

1.  Parties  to  petition  for  supersedeas  ;  liability  of  assignee  for  coiti. 
When  a  petition  is  filed  for  the  supersedeas  of  an  exeoution,  sued  out  by 
an  asflignee  in  the  name  of  the  original  plaintiff,  the  assignee  may  be 
made  a  defendant  thereto ;  and  if  he  comes  in  voluntarily  as  a  party,  and 
is  unsuccessful  in  resisting  the  supersedeas,  costs  may  be  adjuilged  against 
him,  under  the  general  statute  (Code,  §  3128),  as  the  unsuccessful  party 
in  a  civil  suit. 

2.  Wkat  may  he  assigned  as  error. — A  party  can  assign  as  error  only 
matters  which  are  prejudicial  to  him  :  erroneous  rulings,  prejudicial  to 
others,  but  not  injurious  to  him,  are  not  available  to  reverse  the  judg* 
ment. 

3.  Sureties  for  costs j  by  party  resisting  supersedeas  of  execution. — ^There 
is  no  statute  which  requires  the  assignee  of  a  judgment,  when  resisting 
the  supersedeas  of  an  execution  sued  out  by  him  in  the  name  of  his  aa- 
stgnor,  to  give  security  for  the  costs  if  unsuccessful,  or  which  authorizes 
a  sumniar>'  judgment  against  sureties  given  by  him  voluntarily;  yet  he 
can  not  assign  as  error  such  summary  judgment  against  his  sureties, 
since  it  is  not  prejudicial  to  him. 

Appeal  from  the  Circuit  Court  of  Mobile. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

In  this  case,  as  the  record  shows,  an  action  was  commenced 
in  said  court  on  the  6th  January,  1871,  in  the  name  of  John  C. 
Wilson,  against  Mrs.  Celestine  Eslava ;  and  a  judgment  by  de- 
fault was  rendered  against  the  defendant  in  said  action,  on  the 
16th  January,  1872.  From  this  judgment  an  appeal  was  sued 
out  by  the  defendant,  returnable  to  the  June  term,  1872,  of  this 
court,  and  an  appeal  bond  given,  with  Charles  Farley  and  F. 
H.  Aubert  as  sureties ;  and  tne  judgment  was  affirmed  by  thi» 
court,  at  the  same  term,  with  damages  and  costs,  against  the 
appellant  and  her  sureties.  On  this  affirmed  judgment  an  exe- 
cution was  sued  out  on  the  10th  February,  1873,  against  Mrs. 
Eslava  and  her  sureties  on  the  appeal  bond,  which  was  levied 
on  certain  real  estate  in  the  city  of  Mobile,  as  the  property  of 
Mrs.  Eslava ;  but  the  levv  was  released,  and  the  execution  so 
returned,  bv  the  order  of  the  plaintiff.  On  the  17th  March, 
1880,  said  judgment  was  transferred  by  the  plaintiff  therein  to 
Jules  Eslava,  by  written  assignment  in  these  words :  "  For  value 
received,  I  hereby  assign,  transfer,  and  set  over  this  judgment, 
to  Jules  Eslava, — I  not  to  be  liable  for  any  costs."  Another 
execution  was  issued  on  said  judgment,  on  the  23d  October, 
1880,  which  was  levied  on  property  belonging  to  said  Charles 
Vol.  Lxxii. 
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Farley ;  and  he  thereupon  filed  his  petition  for  a  eupersedeaa  of 
said  execution,  alleging  the  facts  above  stated ;  also,  that  the 
release  of  the  former  levy  on  the  property  of  Mrs.  Eslava  was 
made  without  his  knowledge  or  consent,  that  the  greater  part 
(if  not  the  whole  amount)  of  the  judgment  was  paid  before  the 
assignment  to  Jules  Eslava,  and  was  known  by  mm  to  be  paid 
when  he  took  the  assignment,  and  that  the  assignment  was 
without  consideration. 

On  the  filing  of  this  petition,  an  order  for  a  sup€7*8edea8  was 
granted  bv  the  presiding  judge  of  the  circuit  (Hon.  H.  T.  Toul- 
mtn),  on  the  petitioner  giving  bond  as  required  b^  law ;  and  the 
bond  was  given  as  required.  Thereupon,  a  petition  was  filed 
by  said  Jules  Eslava,  the  assignee  of  the  judgment,  alleging 
that  he  was  the  real  and  benencial  plaintiff  in  the  judgment, 
and  praying  that  he  be  allowed  to  intervene  for  his  own  protec- 
tion as  a  defendant  to  the  petition  for  a  supersedeas;  and  he 
was  allowed  to  intervene  and  defend,  in  the  name  of  said  Wil- 
son, the  plaintiff  in  the  judgment.  The  record  sets  out,  also, 
"  a  bond  for  costs,"  executed  by  said  Jules  Eslava,  with  George 
Eberlein  and  N.  Crane  as  his  sureties,  conditioned  as  follows : 
"Whereas,  Jules  Eslava  is  the  transferree  of  a  judgment  ob- 
tained by  John  C.  Wilson  against  Charles  Farley,  surety  on  the 
bond  of  one  Mrs.  Eslava,  and  has  caused  an  execution  to  issue 
thereon ;  and  whereas,  said  Farley  has  petitioned  the  Circuit 
Court  of  said  county  to  supersede  said  execution  ;  now,  if  the 
said  J.  Eslava  shall  well  and  truly  pay  all  costs  that  accrue 
against  said  Eslava  or  said  Wilson,  or  are  adjudged  to  be  paid 
by  them  or  either  of  them,  by  reason  of  the  issue  of  said  exe- 
cution, or  in  said  cause  of  said  Farley's  petition,  then  this  in- 
strument to  be  void,"  &c. 

The  record  does  not  show  any  order  of  the  court,  requiring 
the  execution  of  this  bond,  or  recognizing  it  in  any  way;  but, 
An  issue  having  been  formed  between  said  Eslava  and  Farley,  on 
the  averments  of  the  petition  for  a  supersedeas^  and  submitted  ta 
a  jury,  who  returned  a  verdict  in  favor  of  the  petitioner,  the 
court  thereupon  rendered  a  judgment  perpetually  superseding 
an  ejtfecution  on  the  judgment,  "  and  that  said  Charles  Farley 
have  and  recover  of  said  Jules  Eslava,  and  of  George  Eberlein 
and  N.  Crane,  his  sureties,  all  costs  in  and  about  this  behalf  ex- 
pended." The  appeal  is  sued  out  in  the  names  of  all  the  de- 
fendants,  but  errors  are  Assigned  by  said  Eslava  alone ;  the  as- 
signments being  the  rendition  of  the  judgment  against  him  on 
the  verdict,  and  the  summary  judgment  against  Eberlein  and 
Crane  as  his  sureties. 

Watts  &  Sons,  for  appellant. 
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BoYLES,  Faith  &  Cloud,  contra, 

BRICKELL,  C.  J. — The  assignment  of  the  judgment  car- 
ried with  it  a  right  to  the  assignee  to  sue  out  execution,  or  to 
sue  thereon  in  the  name  of  the  original  plaintiflF,  and  independ- 
ent of  his  control. — Harrison  v,  MarshaUy  6  Port.  65 ;  Haden 
V.  WaZker^  5  Ala.  86.  The  assignee,  having  these  rights,  and  a 
complete  equitable  title  to  the  judgment,  of  which  courts  of 
law  take  notice,  could  properly  have  been  made  a  party  defend- 
ant to  the  petition  for  a  supersedeas  of  the  execution  issuing 
upon  it.  Coming  in  voluntarily,  making  himself  a  party,  and 
alone  entering  into  a  contest  of  the  petition,  in  which  he  was 
unsuccessful,  costs  were  properly  adiudged  against  him.  Within 
the  spirit  and  meaning  of  the  words  of  tlie  statute,  he  was  the 
unsuccessful  party  in  a  civil  action  at  law,  of  whom  the  suc- 
cessful party  is  entitled  to  recover  costs. — Code  of  1876,  §  3128. 

The  assignee,  Eslava,  alone  assigns  error.  Parties  are  per- 
mitted to  assign  only  such  matters  as  error,  which  may  be  of 
injury  to  them.  Errors  not  of  injury  to  them,  however  inju- 
rious to  other  parties  who  do  not  complain  of  them,  are  not 
available  for  the  reversal  of  a  judgment. — 1  Brick.  Dig.  102, 
§284.  It  was  erroneous  to  render  judgment  against  Crane  and 
Eberlein,  the  sureties  of  Eslava,  K)r  the  costs.  There  is  no 
statute  requiring  a  suretyship  for  costs  in  a  case  of  this  kind, 
and,  of  course,  none  which  authorizes  a  summary  judgment 
against  the  sureties,  if  given  voluntarily. — Garrett  v.  r  idler ^ 
36  Ala.  179.  They  acquiesce  in  the  judgment,  and  of  it  the 
appellant  has  no  cause  of  complaint. 

Affirmed. 


Cole  V.  The  State. 

Indictment  for  Trespass  on  Crop  by  Stock, 

1.  Permitting  stock  to  trespass  on  la7ids  inclosed  by  common  fence;  char- 
acter of  fence. — Under  the  statute  which  makes  it  a  misdemeanor  for  any 
person  occupying  or  cultivating  lands  under  a  common  fence  with  others, 
to  "  turn  stock  ot  any  kind  into  such  inclosiire,  or  knowingly  suffer  8uch 
stock  to  go  at  large  therein,  without  a  sufficient  guard  to  prevent  injury 
to  crops"  (Code,  ^  4414),  though  the  inclosing  fence  should  be  substan- 
tial, it  is  not  necessary  that  it  should  be  a  statutory  fence  {lb.  §  1586). 

2.  Satne ;  constituent*  of  offense. — A  conviction  can  not  be  had  under 
this  statute,  on  proof  that  the  defendant,  acting  in  good  faith,  suffered 
his  hogs  to  range  at  large  in  an  extensive  woodland,  adjoining  the  in- 
closed lands,  whence  they  made  their  way  into  the  inclosed  lands  through 
defects  in  the  common  fence. 

Vol.  lxzii. 
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3.  Same;  damages  and  fine. — The  damages  inflicted  by  the  stock, 
which  the  statute  declares  * 'shall  be  held  a  part  of  the  penalty  imposed 
by  the  court,  and  shall  j?o  to  the  party  injured,''  are  not  a  part  of  the 
fine,  but  are  given  in  addition  to  the  fine. 

From  the  County  Court  of  Wilcox. 
Tried  before  the  Hon.  John  Purifoy. 

John  Y.  Kilpatrick,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  defendant  was  convicted  in  the 
court  below  of  the  offense  of  knowingly  sufferhuj  his  stock  to 
go  at  large  in  an  inclosure,  occupied  or  cultivated  by  himself 
and  several  others  under  a  common  fence,  without  a  sufficient 
guard  to  prevent  injury  to  the  crops. — Code  1876,  S  44.14. 

The  evidence  shows  that  the  deiendant  suffered  his  hogs  to 
ran^e  in  an  adjoining  woodland,  consisting  of  about  two  thou- 
sand acres,  which  was  outside  of  the  common  fence.  This 
fence  was  a  very  inferior  one,  in  no  sense  lawful  within 
the  statutory  definition,  being  in  some  places  not  over  a  foot 
high.  The  stock  do  not  seem  to  have  been  kept  on  the  com- 
mon premises,  though  they  had  trespassed  thereon  previously, 
and  of  this  fact  the  defendant  had  been  advised.  There  is  no 
evidence  tending  to  show  that  he  turned  them  into  the  inclos- 
ure, but  only  that  he  suffered  them  to  ran^e  in  the  wood-land, 
whence  they  found  their  way  within  the  land  inclosed  by  the 
common  fence,  by  reason  of  the  defects  in  it. 

It  is  insisted  that  the  common  fence  here  described  must  be 
a  lawful  fence.  The  statute  does  not  say  so,  and  we  can  not, 
therefore,  so  construe  the  words.  Any  substantial  fence,  law- 
ful or  not  lawful,  in  our  opinion,  comes  within  the  meaning  of 
the  statute,  if  it  is  used  in  common  by  several  parties,  who  to- 
gether cultivate  or  occupy  a  tract  or  parcel  of  land,  inclosed 
by  such  fence.  The  manifest  effect,  if  not  one  of  the  chief 
purposes  of  the  act  of  March  8, 1876  (Acts  of  1875-76,  p.  288), 
now  embraced  within  the  provisions  of  section  4414  of  the 
Code,  was  to  take  cases  coming  within  its  influence  out  of  the 
operation  of  the  previously  existing  statute,  which  relieved  the 
owners  of  stock  from  liability  for  trespasses  bv  such  stock 
where  they  trespassed  on  lands  not  inclosed  bv  a  lawful  fence. 
Code,  §  1587. 

But  we  are  also  of  opinion,  that  the  defendant  would  not  be 
guilty  of  knowingly  suffering  his  stock  to  go  at  large  within 
the  common  incosure,  if  he  m  good  faith  only  suffered  them 
to  range  in  the  woodland  adjacent  thereto.  Penal  statutes 
must  iS  strictly  construed ;  and  such  a  construction  of  this  act 
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would  preclude  the  supposition,  that  the  General  Assembly 
contemplated  that  its  scope  should  be  so  sweeping,  and  its  opera- 
tion so  severe,  as  that  here  contended  for  in  behalf  of  the  State. 
It  was  the  joint  duty  of  the  defendant  and  the  other  co-occu- 
pants of  the  land  trespassed  on  to  repair  the  common  fence, 
and  its  dilapidated  condition  was  as  much  the  fault  of  the  one 
as  of  the  others.  The  primary  object  of  the  statute  seems  to 
have  reference  to  protection  against  trespasses  from  within,  ra- 
ther than  from  without,  although  it  clearly  includes  in  words 
any  case  where  one  of  the  joint  occupants  turns  stock  of  any 
kind  into  the  inclosure,  wherever  they  may  be  kept  in  custody. 
The  stock  may,  furthermore,  have  been  permitted  to  run  in  the 
woodland,  without  finding  their  way  into  the  cultivated  land. 
The  fact  that  defendant  suffered  them  to  run  at  large  without 
the  common  fence,  is  not  the  same  as  suilering  them  to  go  at 
large  T^nthin  the  common  fence.  The  court,  in  our  opinion, 
erred  in  refusing  to  give  the  charges  requested  by  appellant 
touching  this  phase  of  the  statute. 

The  act  under  consideration  (Code,  §  4414)  provides,  that 
the  party  convicted  shall  be  fined  "not  less  than  ten,  nor  more 
than  fifty  dollars ;  and  also  the  amount  of  the  damages  inflicted 
bv  the  stock,  which  damages  shall  be  held  as  a  part  of  the  pen- 
alty imposed  by  the  court,  and  shall  go  to  the  party  injured." 
It  IS  insisted  that  the  damages  going  to  the  owner  must  oe  em- 
braced in,  and  are  intended  to  constitute  a  part  of  the  fine. 
We  are  clear  in  the  opposite  view.  The  words  of  the  statute 
plainly  mean  otherwise.  If  any  doubt  remain,  it  would  be 
solved  by  the  words  of  the  original  act,  which  assessed  the  fine 
"  in  adaitimi  to  the  estimated  amount  of  the  damages  inflicted 
by  said  stock."— Acts  1875-6,  p.  288. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Walker  v.  The  State. 

hidictment  for  Arson, 

1.  Oath  of  petit  jury. — A  recital  in  the  judgment-entry,  in  a  criminal 
case,  that  "the  jury  was  sworn  according  to  law  to  try  the  issue  joined," 
does  not  show  a  substantial  compliance  with  the  statute  (Code,  §  4765), 
hut  negatives  the  idea  that  the  proper  oath  was  administered. 

From  the  Circuit  Court  of  Wilcox. 
Tried  before  tlie  Hon.  John  Moore. 
Vol.  lxxii. 
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The  appellants  in  this  case,  Lewis  Walker  and  Cato  Sellers, 
were  indicted,  jointly  with  several  other  persons,  at  the  Novem- 
ber term  of  said  conrt,  1875,  for  arson,  in  setting  fire  to  the 
county  jail,  where  they  were  at  the  time  confined  under  crimi- 
inal  charges.  At  the  same  term  of  the  court,  some  of  the  de- 
fendants pleaded  guilty  to  the  charge  of  arson  in  the  second  de- 
gree, and  sentence  was  pronounced  upon  them.  At  the  Spring 
term,  1878,  Walker  ana  Sellers  were  tried  on  issue  joined  on 
the  plea  of  not  guilty,  and  were  convicted  of  arson  in  the  sec- 
ond degree ;  but  the  judgment  of  conviction  was  reversed  by 
this  court,  at  their  instance,  and  the  cause  was  remanded. 
Walker  v.  The  State,  61  Ala.  30.  At  the  Spring  term,  1879, 
a  new  indictment  was  found  against  Walker  and  Sellers ;  and 
at  the  November  term,  1881,  being  duly  arraigned  on  the  in- 
dictment, each  of  them  filed  a  special  plea' of  former  acquittal, 
setting  out  the  proceedings  had  under  tiie  first  indictment ;  and 
the  issue  on  this  plea  being  found  against  them,  they  then 
pleaded  not  guilty.  Issue  being  joined  on  this  plea,  as  the 
judgment-ent^  recites,  "  thereupon  comes  a  jury,"  &c.,  '*  who, 
oeing  duly  elected,  tried  and  sworn  according  to  law  to  try  the 
issue  joined,  upon  their  oaths"  returned  a  verdict  of  guilty. 
On  the  trial,  the  defendants  reserved  a  bill  of  exceptions  to  sev- 
eral rulings  of  the  court,  which  it  is  unnecessary  to  state. 

S.  J.  Gumming,  for  the  appellants,  argued  the  points  reserved 
bj  the  bill  of  exceptions,  and  insisted  that  the  oatii  administered 
to  the  jury,  as  shown  by  the  judgment-entry,  must  work  a  re- 
versal of  the  judgment;  citing,  to  this 'point,  Schamberffer  v. 
The  State,  and  Allen  v.  The  State,  decided  at  the  last  term. 
68  Ala.  543;  71  Ala.  5. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  and 
relied  on  the  following  cases :  Piles  v.  The  State.  5  Ala.  72 ; 
Crist  V.  The  State,  21  Ala.  137;  McGuirev.  The  State,  ^1 M^^, 
161 ;  Johnson  v.  The  State,  47  Ala.  9,  60 ;  Smith  v.  The  State, 
47  Ala.  540;  McNeia  ^,  The  State.  47  Ala.  503;  McCaUer  v. 
The  State,  49  Ala.  540 ;  Bush  v.  The  State,  52  Ala.  13 ;  Jfoore 
V.  The  State,  lb,  524;  Mitchell  v.  The  State,  58  Ala.  417 ;  Atr 
kirn  V.  The  State,  60  Ala.  45 ;  Pickens  v.  The  State,  58  Ala. 
364.  He  insisted  that  these  cases  laid  down  the  correct  rule, 
which  should  be  re-established,  notwithstanding  the  later  deci- 
sions cited  for  appellant. 

STONE,  J.— In  AUen  v.  The  State,  and  SchainJberger  v.  The 
State,  at  last  term,  we  ruled  that  the  oath  administered  to  the 
jury  was  insufficient  in  a  criminal  case.  We  are  not  inclined  to 
depart  from  those  rulings,  which  were  but  re-affirmations  of 
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the  then  later  utterances  of  this  court.  Nor  will  we  enter  upon 
a  reexamination  of  the  question.  Inattention  in  this  behalf 
causes  many  reversals  in  this  court,  and  it  would  probably  be 
well  for  the  legislature  to  remedy  the  evil.  The  conviction  in 
the  present  case  must  be  reversed. 

Tnere  is  nothing  in  the  other  points  urged. — Lockett  v.  The 
State,  63  Ala.  5 ;  Walket*  v.  The  State,  61  Ala.  30. 

Reversed  and  remanded.  Let  the  defendants  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


ii  fi  Underwood  v.  The  State. 

73  3ao| 
Jii^?''^'  Indictment  for  Larceny  of  Cow, 

jjg    458 

72~^  ^'     -Averment  and  proof  of  ownership  of  thing  stolen. — In  an  indictment 

130    43  for  latceny,  the  ownership  of  the  property  or  thing  stolen  must  be  al- 

leged, or  the  failure  to  allege  it  must  oe  excused  by  proper  avermenta ; 
and  a  variance  between  the  allegations  and  the  proof  is  fatal  to  a  con- 
viction. 

2.  Misnomer  and  variance. — ^The  mere  mis-spelling  of  a  name,  whether 
of  the  defendant  or  a  third  person,  does  not  vitiate  an  indictment,  and 
is  not  a  fatal  variance,  unless  the  difference  causes  a  material  change  in 
the  pronunciation  of  the  name. 

3.  Same;  whether  Question  for  court  or  jury. — Whether  one  name  is 
idem  sonans  with  anotner,  notwithstanding  a  difference  in  the  spelling  of 
the  two,  is  a  question  of  fact  for  the  determination  of  the  jury,  when  it 
arises  on  the  evidence  under  the  plea  of  the  general  issue,  and  not  a 
matter  of  law  for  the  decision  of  the  court. 

4.  Recent  possession  of  stolen  goods. — ^The  possession  of  stolen  goods 
recently  after  the  larceny,  if  unexplained,  is  a  criminating  fact,  from 
which  the  jury  may  infer  the  defendant's  complicity  in  the  larceny ;  and 
the  question  of  its  sufficiency  being  for  their  determination  alone,  tlie 
court  may  refuse  to  instruct  them  that  such  unexplained  recent  posses- 
sion, "  without  other  circumstances  tending  to  show  felonious  intt-nt, 
does  not  amount  to  proof  beyond  a  reasonable  doubt  of  a  larceny  com- 
mitted by  the  defenclant." 

From  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  John  Moore. 

The  indictment  in  this  case  charged,  in  a  single  count,  "  that 
Perry  Underwood,  alias  Charley  Williams,  feloniously  took 
and  carried  away  a  cow,  the  personal  property  of  Ann  Jrool^.^^ 
The  defendant  pleaded  not  guilty,  and  issue  was  joined  on  that 
plea.  On  the  trial,  Mrs.  Ann  Jrol'ey  was  introduced  as  a  wit- 
ness on  the  part  of  the  State,  and  testified,  "  that  the  cow  men- 
tioned was  her  property,  and  was  stolen  from  her  in  Dallas 
county,  at  her  place  about  four  miles  from  Selma,  where  her 
cattle  were  kept  in  a  pasture ;  that  she  was  in  Selma  on  the  day 
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the  defendant  sold  the  cow,  and  had  not  missed  her,  until  she 
was  told,  in  Selma,  that  he  had  brought  the  cow  to  Selma,  and 
had  sold  her  to  a  batcher ;  and  that  when  she  went  home,  in 
the  afternoon  of  that  day,  she  went  around  her  pasture,  and 
found  where  the  fence  had  been  pulled  down  and  the  cow 
taken  out.  She  testified  also,  on  cross-examination,  that  her 
name  was  Ann  Foley ^  and  was  so  spelled  and  pronounced  by 
her,  and  that  she  never  spelled  it  Fooley.  The  defendant  then 
moved  the  court  to  exclude  from  the  jury  so  much  and  such 
parts  of  the  testimony  of  the  witness  as  tended  to  show  prop- 
ertv  in  Ann  FoUy\  because  the  indictment  alleges  the  property 
to  be  in  Ann  Fooley ^  and  not  Ann  Foley ;  "  and  duly  excepted 
to  the  overruling  of  his  motion.  Richard  Teague,  another 
witness  for  the  State,  testified,  that  the  defendant  came  to  his 
house  in  the  outskirts  of  Selma,  about  ten  o'clock  at  night,  the 
day  before  he  sold  the  cow  in  Selma,  having  tlie  cow  tied  with 
a  rope,  and  asked  to  stay  all  night,  saying  that  his  father  had 
sent  him,  from  Summerfield,  to  carry  the  cow  to  a  butcher  in 
Selma ;  and  the  butcher  in  Selma,  to  whom  the  cow  was  sold 
by  the  defendant  on  the  next  morning,  testified  to  that  fact. 
"This  being  the  substance  of  all  the  evidence,  the  defendant 
requested  the  court,  in  writing,  to  instruct  the  jury  as  follows : 

1.  'If  the  jury  believe,  from  the  evidence,  that  the  only  evi- 
dence of  the  defendant's  guilt  is,  that  he  was  in  possession  of 
the  stolen  cow,  and  that  he  failed  to  account  satisfactorily  for 
his  possession,  without  other  circumstances  tending  to  show 
felonious  intention,  this  does  not  amount  to  proof  beyond  a 
reasonable  doubt  of  a  larceny  committed  by  the  defendant.' 

2.  '  If  the  jury  believe,  from  the  evidence,  that  the  property 
charged  to  nave  been  stolen,  and  alleged  in  the  indictment  to 
be  the  property  of  Ann  Fooley^  was  in  fact  the  property  of  Ann 
Foley ^  the  defendant  can  not  be  convicted  under  this  indict- 
ment.' "  The  court  refused  each  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal. 

B.  F.  Saffold,  for  the  appellant,  cited  Lyiie%  v.  The  State^ 
5  Porter,  236;  Humphrey  v.  Whitten^  17  Ala.  30;  Beeiie 
^^  Railroad  Co,,  3  Ala.  660 ;  Gahynel  v.  The  State,  40  Ala.  357. 

II.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  Pa^e 
V.  The  State,  61  Ala.  16;  Oolqiut  v,  TIhe  State,  61  Ala.  48; 
Roberts  v.  The  StaU,  61  Ala.  401 ;  Moorer  v.  The  State.  44  Ala. 
16 ;  Maynard  v.  The  State,  46  Ala.  85 ;  Neal  v.  The  State, 
53  Ala.  465;  Wharton's  Amer.  Crim.  Law,  §  1277. 

BRICKELL,  C.  J. — An  indictment  for  larceny  must  state 
the  ownership  of  the  property  charged  to  have  been  stolen,  or 
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excuse  the  omission  by  proper  averments.  When  the  owner- 
ship is  alleged,  a  variance  between  the  allegation  and  the  proof 
entitles  the  accused  to  an  acquittal,  though  it  will  not  bar  a  new 
indictment  describing  or  averring  the  ownership  properly.  In 
this  case,  the  name  ot  the  owner  of  the  thinff  stolen  is  averred 
to  be  Ann  Fooley^  while  the  evidence  was  that  the  true  name 
of  the  owner  was  Ann  Foley ^  so  spelled  and  pronounced  by 
her,  and  never  spelled  or  pronounced  as  Ann  Fooley. 

The  mere  mis-spelling  of  the  name  of  the  accused  party,  or 
of  the  name  of  a  third  person  whom  it  may  be  necessary  to 
mention,  itself  will  not  vitiate  an  indictment,  or  produce  a 
fatal  variance,  unless  it  is  apparent  that  the  mis-epellmg  causes 
a  material  change  in  the  pronunciation  or  sound  of  tne  two 
names.  Whether  one  name  is  idem  sona/ns  with  another,  is  not 
a  question  of  orthography,  but  of  pronunciation,  "depending 
less  upon  rule  than  upon  usage ; "  and  when  it  arises  in  evi- 
dence on  the  general  issue,  is  a  question  of  fact  for  the  deter- 
mination of  the  jury,  not  for  the  decision  of  the  court. 
1  Whart.  Cr.  Law,  §  597;  CommonweaMh  v.  Donovan^ 
13  Allen,  571.  The  motion  to  exclude  the  evidence,  and  the 
instruction  requested,  were  but  efforts  to  withdraw  the  inquiry 
from  the  consideration  of  the  jury,  and  were  properly  over- 
ruled. 

The  recent,  actual,  unexplained  possession  of  stolen  goods, 
is  a  fact  from  which  the  jury  may  infer  the  complicity  of  the 
defendant  in  the  larceny.  Whether  it  is  sufficient  evidence  of 
guilt,  is  a  question  for  their  determination.  There  may  be 
cases  in  which  it  would  stand  alone,  unconnected  with  any 
other  criminating  fact,  and  from  it  the  jury  would  not  probably 
infer  guilt.  Whether  the  inference  is  just  and  reasonable — 
whether  the  fact  satisfies  the  minds  of  the  jury  as  reasonable 
men,  beyond  all  reasonable  doubt,  of  the  guilt  of  the  accused — 
the  court  can  not  determine.  The  charge  requested  upon  this 
point  assumes  to  declare  the  sufficiency  of  trie  evidence,  and 
was  an  invasion  of  the  province  of  the  jury.  There  was  no 
error  in  its  refusal. 

Affirmed. 


Russell  V.  The  State. 

Indictment  for  Gaming, 

1.    Playing  cards  at  public  places. — A  room  in  a  house  belonffing  to  the 
proprietor  of  a  hotel  or  tavern,  and  used  by  him  at  the  time  for  the  ac- 
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commodation  of  guests,  is  appurtenant  to  the  hotel  or  tavern,  and  with- 
in the  statute  against  playing  cards  at  hotels  and  other  pulslic  houses 
and  places  (Code,  ^  4207),  although  situated  on  a  separate  lot,  eighty  or 
ninety  feet  from  the  hotel,  and  never  before  used  for  the  accommodation 
of  guests. 

From  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  Wm.  E.  Clarke. 

H.  PiLLANS,  and  C.  J.  Torrey,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  John- 
mn  V.  The  StaU,  19  Ala.  527;  Huffman  v,  the  SUU,  29  Ala. 
40;  Moore  v.  The  State,  30  Ala.  550;  Wilson  v.  The  State,  31 
Ala.  327 ;  ArrwM  v.  The  State,  29  Ala.  50. 

SOMERVILLE,  J.— The  defendant  is  indicted  for  card- 
playing,  in  violation  of  the  provisions  of  section  4207  of  the 
Code  (1876).  The  evidence  shows  that  the  playing  was  done 
at  night,  in  a  room  occupied  by  a  guest,  or  boarder,  at  a  tavern 
kept  by  one  Watson  as  proprietor.  This  room  was  part  of  a 
small  tenement,  situated  about  eighty  or  ninety  feet  from  the 
tavern,  on  a  separate  lot,  which  was,  however,  the  property  of 
Watson,  although  it  had  never  before  been  used  as  a  place  in 
which  to  lodge  guests.  It  is  clear  that,  under  the  evidence  set 
out  in  the  biu  oi  exceptions,  this  room  was  appurtenant  to  the 
tavern.  It  is  enough  that  it  was  used  as  a  place  to  lodge  one 
of  the  guests  or  boarders  in ;  that  it  was  in  close  proximity  to 
the  tavern,  and  was  owned  by  the  proprietor.  It  is  entirely 
immaterial,  that  it  had  never  been  before  used  for  such  a  pur- 
pose, or  that  no  extra  price  was  charged  for  its  occupancy,  or 
that  it  was  situated  on  a  separate  lot.  The  fact  of  being  ad- 
jacent to  the  tavern,  or  hotel,  and  being  used  in  connection 
with  its  business,  constituted  it  so  appurtenant  as  to  make  it  a 
part  of  the  premises  of  the  proprietor.  Any  other  construc- 
tion would  fail  to  suppress  the  mischief  sought  to  be  reached 
by  the  statute,  and  would  be  a  wide  departure  from  the  pre- 
vious decisions  of  this  court. — Moore  v.  The  State,  30  Ala.  560; 
Clark's  Man.  Cr.  Law,  §  1621,  et  seq.,  and  cases  cited  on  brief 
of  Attorney-General. 

There  is  no  error  in  the  charges  of  the  court,  and  the  judg- 
ment is  affirmed. 
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|£J  Foxworth  V.  White. 

'^  ^*         Bill  in  Equity  hy  Legatees  to  re-open  Settlement  of  Executor^ s 
\m  21*1  Accounts^  and  remote  Settlement  into  Chancery  Court. 

1.  Keeping  estate  together  under  will;  whether  personal  trusts  or  execu- 
torial duties  are  conferred. — Testamentary  provisions  authorizing  and 
directing  an  executor  to  keep  the  estate  together  for  the  term  of  ten  ^^ears, 
cultivating  the  lands  with  the  labor  of  slaves,  and,  at  the  expiration  of 
that  term,  to  sell  all  the  property  not  specifically  bequeathed,  and  divide 
the  proceeds  of  sale  amon^  the  several  legatees,  construed  in  the  light  of 
the  statutory  provisions  ^I'liich,  in  1863-4,  authorized  the  Probate  Court 
to  confer  similar  powers  on  executors,  do  not  impose  personal  tnusts  upon 
the  executor,  but  duties  and  powers  strictly  executorial,  which  he  could 
not  exercise  without  the  grant  of  letters  testamentary,  and  which  might 
be  exercised  by  an  administrator  with  the  will  annexed. 

2.  Equitable  relief  against  probate  decree. — When  a  final  settlement  of 
an  executor's  accounts  has  been  made  in  the  Probate  Court,  no  trusts 
being  involved,  and  no  fraud  imputed,  a  court  of  equity  will  not  re-open 
the  settlement,  unless  some  special  cause  for  its  interposition  is  shown. 

3.  Sale  of  decedent's  lands  to  pay  debts;  jurisdiction  of  court,  and  con- 
clusivon'Hs  of  decree. — The  jurisdiction  of  the  Probate  Court  to  order  a 
sale  of  lands  belonging  to  a  decedent's  estate,  for  the  payment  of  debts, 
attaches  on  the  filing  of  a  petition  by  the  persQpal  representative,  show- 
ing a  necessity  for  the  sale ;  and  when  the  jurisdiction  of  the  court  has 
thus  attached,  and  an  order  of  sale  has  been  rendered,  such  order  is  con- 
clusive as  to  the  insufficiency  of  the  personal  assets,  and  the  existence  of 
debts  for  which  the  lands  are  liable,  and  it  can  not  be  collaterally  im- 
peached on  account  of  irregularities  in  the  proceedings. 

4.  Purchase  hy  executor  at  his  own  saUy  or  from  his  vendee;  when  set 
anide.—A  purchase  of  lands  by  an  executor  at  his  own  sale,  whether 
directly  in  his  own  name,  or  indirectly  through  the  agency  of  a  third  per- 
son, and  whether  made  under  an  order  of  court  or  a  power  in  the  will, 
will  be  set  aside  in  equity,  at  the  mere  election  of  the  parties  in  interest 
if  seasonably  expressed ;  but,  having  made  a  fair  sale  to  a  third  person, 
he  may  afterwards  purchase  from  his  own  vendee,  and  thereby  acquire  a 
good  title,  thougli  the  transaction  will  be  jealously  scrutinized  by  a  court 
of  equity. 

5.  (.\)utr(ictn  of  executor  in  carrying  on  business  for  estate. — When  an 
executor  continut's  to  carry  on,  under  jx)wers  conferred  by  tlie  will,  the 
business  in  which  his  testator  was  engaged,  he  is  personally  liable  on  his 
contracts,  and  persons  who  deal  with  him  can  not  charge  the  estate  with 
his  debts ;  l)ut  the  estate  is  bound  to  indemnify  him  on  account  of  debts 
properly  incurred  in  carrying  on  the  business;  and,  when  he  is  not  in 
default  to  tlie  estate,  the' creditors  may  he  subrogated  to  his  right  of  in- 
demnity; and  when  tli  is  is  effected  by  a  private  arrangement  between 
the  parties,  a  court  of  equity  will  sanction  and  ui)hold  the  transaction. 

Appkal  from  the  Chancery  Court  of  Wilcox. 
Heard  before  the  Hon.  Charles  TrRXKK. 
The  bill  in  this  case  was  filed  on  the  6th  December,  1875, 
by  Eliza  M.  White  and  others,  children  of  Caleb  E.  Whit€,  de- 
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ceased,  who,  being  infants,  sued  by  their  mother  as  next  friend, 
claiming  as  legatees  under  the  will  of  Mrs.  Eliza  F.  McNeill, 
deceased ;  against  Francis  G.  Foxworth,  both  individually  and 
as  executor,  and  against  his  wife  and  children,  and  several 
othiBr  persons  claiming  under  or  through  him ;  and  sought  to 
set  aside  a  settlement  of  said  executors  accounts  which  had 
been  made  in  the  Probate  Court,  and  to  remove  his  administra- 
tion of  the  estate  into  the  Chancery  Court;  also,  to  set  aside  a 
sale  of  lands  belonging  to  the  estate,  at  which  KobertH.Erwin 
became  and  was  reported  as  the  purchaser,  a  conveyance  of  the 
lands  by  Erwin  to  said  F.  G.  Foxworth,  and  a  subsequent  con- 
veyance by  Foxworth  to  E.  H.  Dawson  and  others  as  trustees. 
Mrs.  McNeill's  will,  a  copy  of  which  was  made  an  exhibit 
to  the  bill,  was  dated  the  29th  September,  1863,  and  was  regu- 
larly admitted  to  probate  in  said  county, the  place  of  her  residence, 
on  the  15th  April,  1864.  Said  F.  6.  Foxworth,  who  was  the 
brother  of  the  testatrix,  was  nominated  as  executor  of  the  will^ 
and  letters  testamentary  were  granted  to  him  on  its  probate. 
By  the  third  and  fourth  clauses  of  the  will,  which  are  copied  in 
the  opinion  of  the  court,  the  testatrix  directed  that  her  planta- 
tion should  be  kept  up,  and  cultivated  with  the  labor  of  the 
slaves,  for  the  term  of  ten  years ;  and  that,  at  the  expiration  of 
that  period,  all  the  property  belonging  to  her  estate  should  be 
sold,  except  that  portion  disposed  of  in  specific  legacies  and 
bequests,  and  the  proceeds  of  sale  be  equally  divided  among 
some  of  the  children  of  said  F.  G.  Foxworth  and  the  children 
of  said  Caleb  E.  White,  who  was  a  nephew  of  the  testatrix. 
The  executor  kept  up  and  cultivated  the  plantation  until  about 
the  close  of  the  year  1873,  having  obtained  in  the  meantime 
several  orders  from  the  Probate  Court  authorizing  him  to  hire 
laborers  tb  cultivate  the  lands ;  and  he  also  sold  during  those 
years,  under  orders  of  the  court,  several  mules  and  other  kinds 
of  property,  for  the  payment  of  debts.  On  the  10th  Novem- 
ber, 1873,  he  filed  a  petition  in  said  Probate  Court,  alleging 
that  the  personal  assets  of  the  estate  were  insufficient  for  the 
payment  of  debts,  and  asking  an  order  to  sell  the  lands  for  that 
purpose.  On  the  22d  December,  1873,  the  court  granted  an 
order  of  sale  as  prayed,  directing  the  sale  to  be  made  for  one- 
third  cash,  and  the  balance  on  a  credit  of  one  and  two  years, 
with  interest.  The  sale  was  made  on  the  17th  January,  1874, 
and  Robert  H*  Erwin,  of  the  mercantile  house  of  Watson, 
Erwin  &  Co.,  was  declared  the  purchaser,  at  the  price  of  $5,100. 
The  executor  reported  the  sale  to  the  Probate  Court-,  and  that 
the  whole  of  the  purchase-money  was  paid  in  cash ;  and  there- 
upon the  sale  was  confirmed  on  the  19th  January,  1874,  and  a 
conveyance  executed  to  said  Erwin  as  the  purchaser.  On  the 
same  day,  January  19th,  1874,  Erwin  and  his  wife  conveyed 
15 
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the  lands,  by  quit-claim  deed,  on  the  recited  consideration  of 
ten  dollars  in  hand  paid,  to  said  F.  G.  Foxworth,  who,  on  the 
22d  January,  1874,  by  a  deed  in  which  his  wife  joined  with 
him,  conveyed  the  lands  to  R.  H.  Dawson,  E.  N.  Jones,  and 
R.  C.  Jones,  as  trustees,  with  power  of  sale,  to  secure  the  pay- 
ment of  certain  specified  debts.  The  debts  specified  in  the 
deed  were — Ist,  a  promissory  note  for  $1,679.90,  past-due,  and 
payable  to  Watson,  Erwin  &  Co.,  signed  by  said  Foxworth  as 
executor,  and  said  to  be  assumed  by  him  individually ;  2d,  a 
debt  due  to  said  E.  N.  and  R.  C.  Jones  as  partners,  for  $600; 
3d,  a  debt  due  to  J.  G.  Gates,  for  $269.48 ;  4th,  a  debt  due  to 
R.  C.  Godbold,  for  $1,462, — all  of  which  debt«  were  evidenced 
by  promissory  notes  signed  by  said  Foxworth.  These  debts 
not  being  paid  at  maturity,  the  trustees  advertised  the  lands  for 
sale  under  the  deed ;  and  the  bill  prayed  an  injunction  of  this 
sale. 

The  bill  alleged,  that  the  estate  of  the  testatrix  owed  but  few 
debts  at  the  time  of  her  death,  and  had  ample  personal  assets 
to  pay  them  ;  that  all  of  those  debts  were  paid  before  any  order 
was  obtained  from  the  Probate  Court  authorizing  the  executor 
to  keep  the  estate  together,  and  to  hire  laborers  to  cultivate  the 
lands ;  that  the  executor,  acting  under  authority  supposed  to  l>e 
conferred  by  said  orders,  contrary  to  the  provisions  of  the  will, 
borrowed  money  and  obtained  supplies  and  advances  from  the 
mercantile  house  of  Watson,  Erwin  &  Co.,  and  attempted  to 
charge  the  estate  with  the  payment  of  the  debts  thus  contracted ; 
and  that  these  were  the  principal  debts  for  which  the  order  to 
sell  lands  was  obtained,  and  the  lands  sold.  The  bill  alleged 
and  charged,  also,  that  the  sale  to  said  Erwin  "  was  not  a  1x>iia 
jide  sale  for  $5,100,  as  pretended  and  recited  in  said  deed  to 
him,  but,  on  the  contrary,  was  made  by  fraud  and  collusion  be- 
tween said  executor  and  said  Erwin  to  cheat  and  defraud  your 
orators  of  their  just  rights  under  the  will  aforesaid ;  that  said 
deed  from  said  Erwin  and  wife  to  Foxworth  was  not  a  Imxa 
jide  sale  for  a  valuable  consideration,  as  therein  recited,  but  was 
made  with  the  intent  more  fully  to  carry  out  said  fraud  upon 
the  rights  of  your  orators ;  that  said  Foxworth  and  wife  had  no 
right  to  execute  said  conveyance  to  said  trustees,  nor  to  charge 
said  lands  with  the  debts  and  trusts  therein  mentioned ;  and 
that  said  three  deeds  are  parts  of  one  and  the  same  transaction 
and  contrivance  to  defraud  your  orators.  And  your  orators 
charge,  upon  the  advice  of  counsel,  that  said  executor,  under 
the  provisions  of  said  will,  became  a  trustee  for  the  management 
of  said  estate,  during  the  ten  years  it  was  by  the  will  ordered 
to  be  kept  together,  under  the  orders  and  control  of  this  court, 
and  not  under  said  Probate  Court;  that  said  several  orders  of 
said  Probate  Court,  to  contract  debts  for  the  hire  of  laborers, 
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and  for  the  sale  of  said  property,  were  upon  matters  not  within 
the  jurisdiction  of  said  court,  and  were  made  in  contravention 
of  tne  provisions  of  said  will,  and  are  null  and  void ; "  and  that 
the  several  defendants,  holding  and  claiming  under  these  orders 
and  conveyances,  were  chargeable  with  notice  of  the  convplain- 
ants'  rights,  and  liable  to  account  to  them  as  trustees.  It  was 
alleged,  also,  "that  said  executor  made  several  partial  settle- 
ments, and  on  the  12th  October,  1874,  made  in  said  Probate 
Court  a  final  settlement  of  his  said  administration,  in  which  he 
was  erroneously  allowed  large  credits  against  said  estate,  to 
which  he  was  not  entitled,  and  which  said  court  had  no  au- 
thority to  allow,  including  large  sums  borrowed  to  carry  on  said 
plantation  contrary  to  the  provisions  made  in  the  will."  On 
these  allegations  and  charges,  the  complainants  prayed  that  the 
trustees  be  enjoined  from  selling  the  lands  under  the  deed  ;  that 
the  several  conveyances  of  the  land  be  set  aside,  and  declared 
null  and  void ;  that  the  several  settlements  made  in  the  Probate 
Court  be  opened,  and  the  errors  corrected ;  that  the  administra- 
tion of  the  estate  be  removed  into  the  Chancery  Court,  and  there 
finally  settled,  with  all  matters  of  account  growing  out  of  these 
several  matters. 

A  joint  answer,  under  oath,  was  filed  by  Dawson  and  the 
other  trustees,  denying  all  the  charges  of  fraud  or  collusion  in 
the  transactions  impeached  by  the  bfll,  and  thus  stating  the  facts 
connected  with  the  sale  and  conveyances  of  the  land  :  "After 
the  personal  property  had  been  sold  by  said  executor,  it  was 
found  that  $5,100  remained  unpaid,  and  that  it  would  be  nec- 
essary for  the  lands  to  bring  that  amount,  in  order  that  the  es- 
tate might  pay  all  its  debts ;  and  it  was  then  agreed  among  the 
creditors,  that  the  lands,  if  they  did  not  bring  that  much,  should 
be  bid  off  to  K.  H.  Erwin  for  that  sum,  who  should  hold  them 
as  trustee  for  the  creditors ;  and  if  he  could  not  sell  them  for 
the  annonntof  his  bid,  he  should  then  make  the  best  disposition 
of  them  he  could  for  the  benefit  of  the  creditors.  The  lands 
were  then  offered  for  sale,  and  were  bid  off  to  said  Erwin,  un- 
der said  agreement,  tliere  being  no  other  bid,  although  there 
was  a  large  crowd  present.  Said  Erwin  was  not  present  at  the 
sale,  and,  when  he  W9s  informed  of  it,  he  objected  to  what  had 
been  done,  but,  being  urged  by  the  other  creditors,  he  consented 
to  accept  the  trust  which  they  had  conferred  upon  him.  The 
creditors  then  gave  Foxworth  receipts  for  the  amounts  which 
the  estate  owed  them  respectively,  which  receipts  were  taken 
by  him  as  money.  He  then  reported  the  sale,  and  the  payment 
of  the  purchase-money  by  Erwin,  and,  by  order  of  the  court, 
executed  and  delivered  to  him  a  deed  for  the  lands.  Afterwards, 
but  on  the  same  day,  Erwin  proposed  to  Foxworth  that  he  (F.) 
should  buy  the  lands,  as  he  was  the  largest  creditor,  and  attempt 
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to  work  out-the  other  debts.  We  were  present  at  the  interview 
between  them.  Foxworth  objected  to  buying  the  lands,  because, 
as  he  said,  he  had  made  bad  crops  for  a  series  of  years,  and  had 
no  means  to  go  on ;  but,  upon  Erwin's  promise  that  Watson, 
Erwin  &  Co.  would  advance  to  him,  he  agreed  to  take  the  lands. 
Erwin  and  wife  then  executed  a  deed  to  him,  and  he  executed 
the  deed  of  trust  to  these  respondents."  The  same  account  of 
these  matters  was  given  in  the  answer  of  Foxworth,  also  under 
oath ;  and  he  denied  all  the  charges  of  fraud,  insisted  on  the 
regularity  and  validity  of  all  his  official  acts,  and  set  up  as  con- 
clusive the  settlements  made  in  the  Probate  Court. 

Copies  of  the  several  conveyances,  and  of  all  the  proceedings 
had  in  the  Probate  Court  in  connection  with  the  sale  of  the 
lands  and  the  orders  for  keeping  the  estate  together,  were  made 
exhibits  to  the  bill.  No  testimonj)^  was  taken  by  either  party, 
but  the  cause  was  submitted  for  hnaL  decree  on  the  pleadings 
and  exhibits.  The  chancellor  held  the  complainants  entitled 
to  relief,  and  rendered  a  decree  for  them  as  prayed  in  their  bill ; 
and  this  decree  is  now  assigned  as  error. 

Cochran  &  Dawson,  and  E.  W.  Pettus,  for  apppellants. 

S.  J.  CuMMiNG,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J.— The  first  and  second  items  of  the  will 
of  the  testatrix  contain  specific  bequests.  The  third  and  fourth 
items  read  as  follows :  "  Item  third.  My  will  and  desire  is, 
that  the  balance  of  my  negro  property,  mules,  stock  of  all  kinds, 
mill,  gin,  &c.,  which  I  now  or  may  hereafter  own  at  my  death, 
shall  be  kept  together  on  my  plantation,  for  the  term  of  ten 
years,  and  used  and  worked  thereon ;  and  the  moneys  therefrom, 
after  paying  the  expenses  of  the  same,  to  go  to  the  education 
of  all  my  beloved  brother  F.  G.  Foxwortlrs  children,  except 
Dudley,  Ellen  and  Cordelia."  "  Item  fourth.  It  is  further  my 
will  and  desire,  at  the  expiration  of  ten  years,  all  my  real  estate 
of  every  character  and  description,  together  with  all  my  per- 
sonal and  perishable  property,  not  specifically  hereinbeiore 
given  and  beaueathed  to  Ellen  and  Cordelia  Foxworth,  shall  be 
sold  and  equally  divided  between  the  children  of  F.  G.  Fox- 
worth (except  Ellen  and  Cordelia),  and  the  children  of  my 
nephew  Caleb  E.  White."  The  principal  question  now  pre- 
sented is,  whether  by  these  items  of  the  will  testamentary  trusts 
were  not  created,  and  powers  were  not  conferred,  converting 
the  executor  into  a  trustee,  and  excluding  the  jurisdiction  of 
the  Court  of  Probate  to  take  cognizance  of  his  administration 
of  them. 

The  statute,  in  very  general  terms,  confers  on  the  Court  of 
Vol.  Lzxn. 
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Probate  original  jurisdiction  of  "  the  settlement  of  the  accounts 
of  executors  and  administrators." — Code  of  1876,  §  691.  The 
duties  of  these  representatives,  in  the  course  of  administration, 
are,  in  many  respects,  defined  and  declared,  and  there  are  many 
powers  they  may,  by  the  decree  of  the  Court  of  Probate,  be 
authorized  to  exercise,  which  could  not  have  been  devolved  up- 
on them  by  any  court  at  common  law,  and  which,  if  conferred 
by  will,  created  tnists  strictly  of  equitable  cognizance.  Though 
the  grant  of  jurisdiction  to  the  Court  of  Probate  is  expressed 
in  general  terms,  there  is  a  class  of  cases,  involving  testament- 
ary trusts  and  powers,  in  which  it  has  not  jurisdiction  to  set- 
tle the  administration  of  an  executor.  This  class  of  cases  can 
not,  perhaps,  be  very  accurately  described.  In  Harrison  v. 
Harrison^  9  Ala.  478,  it  was  said,  the  Orphans'  Court,  the  pre- 
decessor, and  of  like  jurisdiction  with  tne  Court  of  Probate, 
could  not  take  jurisdiction  of  trusts  created  by  will,  "when  the 
litigation  is  between  the  cestuis  qv^  trust  and  the  executor  as 
trustee ;  or,  in  other  terms,  when  the  executor,  in  addition  to 
his  powers  in  that  capacity,  is  also  invested  with  a  discretion, 
and  confidence  is  reposed  in  him  as  trustee."  In  all. the  cases 
bearing  upon  this  question,  which  have  been  regarded  as  ex- 
cepted from  the  general  jurisdiction  of  the  court  to  settle  the 
accounts  of  executors  or  administrators,  there  was,  by  the  will 
of  the  testator,  the  union  in  the  same  person  of  the  relations  of 
trustee  and  executor— different  and  distinct  rights  and  duties 
meeting  in  him.  The  trusts  distinguishable  from  the  execu- 
torial Guties,  involving  discretion,  were  personal,  and  most 
generally  of  such  a  cliaracter  that  they  could  have  been  as- 
sumed and  executed,  if  the  executorship  had  not  been  accepted. 
PoHis  V,  Creagh,  4  Port.  232 ;  Leavens  v.  Butler,  8  Port.  380 ; 
BiUingsley  v.  Harris,  17  Ala.  214 ;  Harrison  v,  Harrison, 
supra;  Ex  parte  Dickson,  64  Ala.  188. 

The  keeping  of  estates  together  by  executors  or  administra- 
tors, under  orders  of  the  Court  of  Probate,  especially  when  the 
estate  consisted  of  a  plantation — of  lands,  'slaves,  stock,  farming 
utensils,  implements  and  appliances — at  the  time  the  will  of  the 
testatrix  was  executed,  and  for  a  long  period  prior  thereto, 
was  a  policy  favored  by  the  statutes ;  and  testamentary  provis- 
ions for  the  same  purpose  were  of  frequent  occurrence.  The 
sales  of  lands,  or  of  personal  property,  for  partition  between 
legatees  or  devisees,  it  was  a  duty  of  the  executor  (not  having 
power  under  the  will)  to  obtain  an  order  of  the  Court  of  Pro- 
bate to  make,  when  otherwise  an  equitable  partition  could  not 
be  effected.  It  was  in  view  of  the  policy  and  usages  then  pre- 
vailing, that  the  testatrix  devolved  upon  her  executor  the  duty 
of  keeping  her  estate  together  for  the  same  period  the  statutes 
empowered  the  Court  of  Probate  to  authorize  it  to  be  kept  to- 
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gether,  and,  upon  the  expiration  of  that  period,  the  duty  and 
power  of  making  sales  of  it  to  effect  distribution  to  her  legatees. 
The  duties  and  powers  are  executorial — they  are  not  mere 
naked  trusts  resting  in  personal  confidence.  Tliese  powers 
could  not  have  been  exercised  until  after  the  probate  of  tne  will, 
nor  without  an  acceptance  of  the  office  of  executor.  Resulting 
from  the  office  of  executor,  and  charged  upon  the  executor  as 
executor,  an  administrator  cum  testamento  annexo  would  have 
succeeded  to  them.  For  the  general  rule  is,  that  the  duties  of 
an  executor  resulting  from  the  nature  of  his  office,  and  charged 
upon  him  as  executor,  devolve  on  ati  administrator  cum  testa- 
mento  annexo^  where  the  authority  is  not  necessarily  connected 
with  a  personal  trust  or  confidence  reposed  in  him  by  the  tes- 
tator.— FarwelZ  v.  Jacobs^  4  Mass.  634;  Conwionwealth  v.  For- 
ney^ 3  Watts  &  Serg.  353.  We  are  of  the  opinion,  the  juris- 
diction of  the  Court  of  Probate  to  settle  the  adminstration  of 
the  executor  was  plenary — that  there  are  no  trusts  involved  of 
which  it  could  not  take  cognizance  and  enforce. 

2.  The  jurisdiction  of  the  court  having  attached,  a  final  decree 
having  been  passed,  embracing  the  subject-matter  of  the  bill,  so 
far  as  relief  is  claimed  because  of  the  administration  of  the 
executor,  in  the  absence  of  fraud,  or  some  other  special  cause 
for  interposition,  a  court  of  equity  can  not  intervene  and  re- 
open the  settlement. —  Waring  v,  Lewis^  53  Ala.  615  ;  Otis  v. 
JDargan,  Ih.  178. 

3.  The  petition  for  the  sale  of  lands  avers  the  insufficiency 
of  the  personal  property  for  tlie  payment  of  debts, — the  fact 
upon  which  the  jurisdiction  of  the  Court  of  Probate  to  order  a 
sale  depended.  The  jurisdiction  attached  upon  the  filing  of 
the  petition,  and  errors  or  irregularities,  if  any  occurred,  in  the 
course  of  the  proceedings,  will  not  affect  the  validity  of  the  de- 
cree of  sale,  when  drawn  in  question  collaterally. — 1  Brick, 
Dig.  939,  §S  353  55.  It  can  not  now  become  a  matter  of  in- 
quiry, fraud  not  being  imputed,  whether  the  debts  or  any  of 
tnem,  for  the  payment  of  which  the  sale  was  decreed,  were 
properly  and  legally  chargeable  on  the  lands.  In  the  rendition 
of  tlie  decree,  the  Court  of  Probate,  having  jurisdiction,  is  pre- 
sumed to  have  adjudged  every  fact  necessary  to  its  validity. 
That  there  were  debts,  to  the  payment  of  which  the  lands  were 
subject ;  and  that  the  personal  assets  w^ere  insufficient  for  their 
payment,  were  facts  adjudged  and  determined,  and  finally  ad- 
judged and  determined. — Fhreniiiie  v.  Barton^  2  Wall.  210  ; 
Lanford  v.  Dunklin.  71  Ala.  694. 

4.  It  can  not  now  be  doubted,  that  a  purchase  by  an  exe- 
cutor, either  directly  or  indirectly,  at  a  sale  made  by  himself^ 
whether  he  sells  under  an  order  of  court,  or  under  a  power  in 
a  will,  will  be  set  aside  absolutely  at  the  mere  election  of  par- 
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ties  in  interest,  seasonably  expressed.  An  exception  to  the 
general  rule  was,  at  an  early  day,  applied  to  an  executor  or  ad- 
ministrator having  an  interest,  purcnasing  chattels  at  his  own 
sale,  for  full  value,  if  the  sale  was  fairly  conducted. — Brannan 
T,  Oliver^  2  Stew.  47 ;  Julian  v,  Reynolds^  8  Ala.  680 ;  Mc- 
Lane  v.  Spenc€j  6  Ala.  894 ;  McCartney  v.  Calhoun,  17  Ala. 
301 ;  Monigomery  v.  Givhun,  24  Ala.  568 ;  Andrews  v.  Hcbson, 
23  Ala.  219;  Charles  v.  DuBose,  29  Ala.  367.  Whether  the 
exception  should  be  applied  to  sales  of  chattels  only,  has  not 
been  decided ;  though  it  was  said  in  Calloway  v,  Gilmer^  36 
Ala.  358,  the  court  was  not  inclined  to  the  limitation.  It  is 
not  necessary  now  to  consider  that  question ;  for  the  executor 
was  without  any  interest,  which  would  have  brought  him  with- 
in the  exception,  if  the  sale  had  been  of  chattels.  Nor  was  he 
the  purchaser  at  his  own  sale,  but  a  subsequent  purchaser  from 
the  purchaser,  immediately  after  the  sale.  After  a  fair,  actual 
sale  to  a  third  person,  a  trustee  may  buy  of  his  own  vendee,  and 
the  purchase  will  be  free  from  the  infirmity  of  a  purchase  made 
at  his  own  sale,  and  he  will  acquire  a  title  the  cesiuis  que  trust 
can  not  impeach.  The  transaction  will,  however,  be  jealously 
scrutinized  by  a  court  of  equity  ;  all  circumstances  of  suspicion 
I  attending  it  must  be  neutralized,  by  clear  and  convincing  evi- 
dence, and  every  presumption  of  indirection  must  be  repelled. 
James  V.  James,  55  Ala.  525.  Taking  the  answers  as  true, 
there  was  a  fair,  actual  sale  of  the  lands  under  the  decree  of 
the  Court  of  Probate,  at  which  a  purchase  for  the  value  of  the 
lands  was  made  in  the  name  of  Erwin.  .  It  was  not  then  con- 
templated that  there  should  be  a  re-sale  to  the  executor.  The 
re-sale  was  a  subsequent,  independent  transaction,  into  which 
the  executor  was  reluctant  to  enter,  and  was  only  induced  to  en- 
ter upon  promises  of  aid  in  cultivating:  the  lands  in  the  future,, 
to  enable  liim  to  repay  the  debts,  which  he  had  accepted  in  pay- 
ment of  the  purchase-money.  If  these  facts  be  true,  all  sus- 
picion is  removed  from  the  transaction,  and  all  presumption  of 
indirection  is  repelled.  The  cause  was  heard  on  bill  and  an- 
swers, without  testimony ;  the  oaths  of  the  respondents  to  the 
answers  were  not  waived,  and  they  must  be  taken  as  true,  so 
far  as  responsive  to  the  bill. — Code  of  1876,  §  3786. 

5.  A  testator  has  a  power  of  disposition  ahnost  unlimited, 
as  to  so  much  of  his  property  as  is  not  necessary  for  the  pay- 
ment of  his  debts.  The  rights  of  creditors  not  being  infringed 
(and  as  to  them  the  provisions  of  the  will  are  presumed  to  have 
been  intended  to  be  subordinate),  he  may,  if  he  does  not  oifend 
positive  law,  or  a  well  known  public  policy,  make  that  disposi- 
tion of  his  estate  he  may  choose ;  and  it  can  not  be  avoided 
though  it  may  to  others  appear  to  be  manifestly  unwise,  inju- 
dicious, or  capricious,  or  unjust,  or  ungenerous. — Atwood  v^ 
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Beck^  21  Ala.  690.  The  business  or  trade  in  which  he  may  be 
employed,  is  not,  by  operation  of  law,  transmissible  to  his  per- 
sonal representative,  except  to  a  very  narrow,  limited  extent ; 
and  a  continuance  of  it  by  the  representative  is  a  breach  of 
duty,  from  which  only  liability  and  loss  to  him  can  result.  The 
testator  may  authorize  its  continuance ;  and  if  it  is  authorized, 
and  the  executor  assumes  to  exercise  the  power,  he  renders  him- 
self personally  liable  for  debts  he  may  contract  in  the  contin- 
uance of  the  business. — Ex  parte  Garland^  10  Vesey,  119; 
Morrow  v.  Morrow^  2  Tenn.  Ch.  549.  Those  with  whom 
he  deals,  can  not  proceed  directly  against  the  estate  of  the  tes- 
tator.  The  estate  is  bound,  however,  to  the  indemnity  of  the 
executor  for  all  debts  and  expenses  properly  incurred  in  the 
continuance  of  the  business,  when  the  continuance  is  in  the  ex- 
ercise of  a  power  conferred  by  the  will,  or  under  the  authority 
of  a  court  of  competent  jurisdiction.  If  he  is  not  in  default — 
if  he  is  not,  on  a  just  settlement  of  his  accounts,  indebted  to 
the  estate ;  if  the  debts  incurred  by  him  are  in  truth  advances 
properly  made  by  him  in  the  prudent  exercise  of  the  power,  the 
creditors  dealing  with  him  have  an  equity  to  be  subrogated  to 
his  right  of  indemnity  from  the  trust  estate. — Steele  v.  Steele^ 
64  Ala.  438,  and  authorities  cited.  Assuming  it  to  be  true  that 
the  purchase-money  of  the  lands  was  paid  largely  by  the  pay- 
ment of  debts  the  executor  had  incurred  in  keeping  the  estate 
of  the  testalrix  together  under  the  power  conferred  by  the  will, 
or  under  the  orders  of  the  Court  of  Probate  (which  we  are  in- 
clined to  regard  as  superfluous  and  unnecessary),  the  necessity 
and  propriety  of  the  expenditures,  for  which  the  debts  were 
contracted,  was  matter  which  could  have  been  litigated  on  the 
final  settlement  of  the  executor  in  the  Court  of  Probate.  The 
decree  of  the  court  rendered  on  the  settlement,  until  it  is  success- 
fully impeached  for  fraud,  or  reversed  by  an  appellate  court,  is 
a  conclusive  adjudication  of  the  necessity  and  propriety  of  these 
expenditures,  and  that  for  them  the  executor  was  in  advance  to 
the  estate. —  Waring  v,  Lewisy  mipra;  Otis  v,  Dargan,  supra, 
A  court  of  equity  would  have  subrogated  the  creditors  to  the 
right  of  the  executor  to  indemnity  for  the  advances.  The  par- 
ties, by  the  arrangement,  simply  accomplished  that  which  a 
court  of  equity  would  have  decreed  ;  and  that  it  was  their  right 
and  duty  to  do  without  the  delay  and  expense  of  litigation. 

The  decree  of  the  chancellor  is  not  consistent  with  these 
views ;  and  it  must  be  reversed,  and  the  cause  will  be  remanded. 
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Cohen  v,  Wollner,  Hirschbers  &  Co.  m  m\. 

d 1 18  640 

Actions  dgahist  Married  Woman^  on  Contracta  made  after  Re-     

moval  of  Disabilities  of  Coverture  by  Decree  of  Chancellor, 

1.  Removal  of  disabilities  of  coverture  by  decree  of  chancellor;  extent 
of  powers  conferred  by  decree?.— Under  the  provisions  of  the  statute  ap- 
proved February  10th,  1875  (Code,  §  2731),  chancellors  are  authorized, 
either  in  term  time  or  vacation,  on  the  filing  of  a  proper  petition  and 
regular  proceedings  had  under  it,  **  to  relieve  married  women  of  the  dis- 
abilities of  coverture,  as  to  their  statutory'  and  other  separate  estates,  so 
far  as  to  invest  them  with  the  right  to  buy,  sell,  hold,  convey  and  mort- 
gage real  and  personal  property,  and  to  sue  and  be  sued  aL&femmes  sole; " 
but  a  decree  rendered  under  this  statute  removes  the  disabilities  of  cov- 
erture only  to  the  extent  particularly  specified  in  the  statute,  and  does 
not  confer  on  the  petitioner  the  power  to  make  general  contracts. 

2.  Same;  averments  of  petition. — When  a  petition  is  filed  under  this 
statute,  it  musji  allege  that  the  petitioner  has  a  separate  estate,  statutory 
or  eauitable ;  and  the  omission  of  such  averment,  it  being  a  jurisdic- 
tional fact,  renders  the  entire  proceeding  void. 

Appeals  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  John  Moore. 

These  several  cases  (  WoUner,  Ilirschhera  &  Co,  v.  Cohen^ 
Moms  <&  Block  v.  Cohen,  and  J,  Pollack  cfe  Co,  v.  Cohen),  in- 
volving the  same  questions,  were  argued  and  submitted  to- 
gether. Mrs.  Caroline  M.  Cohen,  the  defendant  in  each  case, 
was  a  married  woman,  the  wife  of  Meyer  Cohen,  whose  disa- 
bilities of  coverture  had  been  removed  by  a  decree  of  the 
chancellor,  under  the  general  statute  (Code,  §  2731'| ;  and  the 
plaintiffs'  debts  in  each  case,  on  which  their  respective  actions 
were  founded,  were  contracted  by  her,  in  the  purchase  of  eoods 
from  them,  after  the  rendition  of  that  decree.  Each  of  the 
actions  was  commenced  by  attachment,  sued  out  on  the  ground 
that  the  defendant  was  fraudulently  disposing  of  her  property ; 
and  each  was  levied  on  a  stock  of  goods  and  merchandise,  with 
which  she  was  carrying  on  business  in  her  own  name,  in  Union- 
town  in  said  county.  The  defendant  moved  to  dissolve  the 
attachment  in  each  case,  and*  filed  pleas  in  abatement  on  ac- 
count of  her  coverture ;  which  motion  and  plea  were  overruled 
by  the  court.  The  declaration  alle^d,  in  each  case,  that  the 
defendant  was  relieved  of  the  disabilities  of  coverture,  on  her 
own  petition,  by  a  decree  of  Chancellor  Austill,  rendered  on 
the  4th  September,  1875,  before  the  debts  with  plaintiffs  were 
contracted ;  and  there  was,  in  each  case,  a  demurrer  to  the 
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complaint,  and  a  motion  to  strike  it  from  the  files,  both  of 
which  were  overruled  and  refused.  The  decision  of  this  court 
renders  it  unnecessary  to  notice  these  several  rulings.  The 
trial  was  had  on  issue  joined  on  the  plea  of  nan  asstimpstt 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
read  in  evidence  a  certified  transcript  of  the  proceedmgs  had 
in  the  chancery  cause,  under  which  the  defendant  was  relieved 
of  the  disabilities  of  coverture.  The  petition  in  said  cause 
wa^  filed  in  the  Chancery  Court  of  Mobile,  on  the  8th  of  Sep- 
tember, 1875,  and  was  in  these  words :  "  The  petition  of  Caro- 
line M.  Cohen  shows,  that  she  is  a  resident  and  citizen  of  the 
city  and  county  of  Mobile,  in  the  State  of  Alabama;  and  she 
files  this  her  petition,  by  her  next  friend,  Henry  Kaufman,  for 
the  purpose  of  being  relieved  from  the  disabilities  of  coverture, 
and  made  a  free-dealer,  according  to  the  laws  of  the  State  of 
Alabama,  she  being  a  married  woman,  and  that  she  be  invested 
with  the  right  to  buy,  sell,  hold,  convey  and  mortgage  real  and 
personal  property,  and  to  sue  and  be  sued  as  a  feirvine  sohy  and 
to  be  declared  ^a.  femme  sole  for  the  purposes  aforesaid;  that 
her  husband  is  named  Meyer  Cohen,  and  he  is  a  citizen  and 
resident  of  Mobile  city  and  county,  in  the  State  of  Alabama; 
that  your  petitioner  has  been  his  wife  for  many  years,  and  he 
is  willing,  and  consents  in  writing,  that  this  her  petition  shall 
and  may  be  granted  and  decreed  by  your  honor.  Wherefore, 
your  petitioner  prays  that  your  honor  will  decree  and  order 
that  your  petitioner  be  relieved  from  the  disabilities  of  cover- 
ture, and  be  declared  a  femme  sole^  with  the  right  to  buy,  sell, 
hold,  convey  and  mortgage  real  and  personal  estate  and  prop- 
erty, and  to  sue  and  be  sued  as  a  femme  sole;  and  your  peti- 
tioner, as  in  duty  bound,  will  ever  pray." 

On  the  same  day,  the  assent  in  writing  of  the  petitioner's 
husband,  to  the  prayer  of  the  petition,  was  filed ;  and  the  chan- 
cellor thereupon  rendered  the  following  decree,  dated  "At 
chambers,  in  vacation,  Mobile,  Sept.  4th,  1876  :"  "This  is  a 
petition  of  Mrs.  Caroline  M.  Cohen,  a  married  woman,  by  her 
next  friend,  Henry  Kaufman,  to  be  relieved  of  the  disabilities 
of  coverture  for  certain  purposes,  and  comes  on  to  be  heard  in 
vacation.  It  appears  that  Meyer  Cohen,  the  husband  of  the 
petitioner,  tiles  nis  written  consent  that  his  wife,  the  petitioner, 
may  have  the  relief  prayed  for.  Wherefore,  upon  considera- 
tion, it  is  ordered,  adjudged  an^  decreed,  that  the  petitioner, 
Caroline  M.  Cohen,  be,  and  she  is  hereby,  relieved  of  the  dis- 
abilities of  coverture,  so  far  as  to  invest  her  with  the  power  to 
buy,  sell,  hold  and  convey  and  mortgage  real  and  personal 
property,  and  to  sue  and  be  sued  as  a  fetmne  sole.  It  is  further 
ordered,  that  the  petitioner  and  her  next  friend  pay  the  costs 
of  this  petition,"  &c. 
Vol.  lxzii. 
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When  this  tranecript  was  offered  in  evidence  on  the  trial, 
the  defendant  objected  to  its  admission  as  evidence,  "  because 
said  petition  did  not  allege  that  the  petitioner  owned  or  pos- 
sessed any  separate  estate  whatever  at  the  time  said  petition 
was  filed,  and  because  the  chancellor's  decree  did  not  and  could 
not  authorize  the  said  defendant  (petitioner)  to  fasten  any  per- 
sonal liability  on  herself;"  which  objections  the  court  over- 
ruled, and  the  defendant  excepted.  The  plaintiffs  proved, 
also,  in  each  case,  the  contracts  which  were  the  consideration 
of  the  debts  sued  for,  being  goods  sold  and  delivered  by  them 
to  defendant,  at  various  times,  subsequent  to  the  rendition  of 
said  decree;  while  the  defendant  adduced  evidence  showing 
that,  at  the  several  dates  when  the  goods  were  sold  and  deliv- 
ered, "she  was  conducting  a  general  merchandising  business  in 
Uniontown,  and  said  ffoods  were  sold  to  her  by  plaintiffs  for 
the  purposes  of  trade." 

On  the  evidence  adduced,  all  of  which  is  set  out  in  the  bill 
of  exceptions,  the  court  charged  the  jury,  that  they  must  find 
for  the  plaintiffs,  if  they  believed  the  evidence ;  and  refused 
to  charge  the  jury,  on  the  written  request  of  the  defendant, 
*'that  tne  chancellor's  decree  did  not  authorize  the  defendant 
to  engage  in  a  general  merchandise  business,  or  to  bind  herself 
personally  for  goods  purchased  in  the  usual  course  of  trade." 
To  the  charge  given,  and  to  the  refusal  of  the  charge  requested, 
the  defendant  duly  excepted. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  and 
in  the  matter  of  charges  given  ana  refused,  are  now  assigned 
as  error. 

Thos.  Seay,  Brooks  &  Koy,  and  J.  W.  Bush,  for  appellant. 
(1.)  The  statute  under  which  the  decree  was  rendered,  here  set 
up  as  the  foundation  of  the  defendant's  liability,  was  intended 
to  enable  a  married  woman  to  utilize  her  separate  estate,  by 
removing  some  of  the  restrictions  imposed  by  existing  statutes; 
and  it  can  only  be  invoked  by  a  married  woman  who  owns  a 
separate  estate,  statutory  or  equitable.  The  petition  in  this 
case  did  not  allege,  and  there  was  no  attempt  to  show,  that 
Mrs.  Cohen  owned  any  estate  whatever ;  and  the  want  of  this 
jurisdictional  averment  renders  the  proceeding  void.  (2.)  A 
decree  rendered  under  this  statute,  if  founded  on  a  sufficient 
petition,  does  not  enable  a  married  woman  to  bind  herself  per- 
sonally by  her  contracts,  nor  to  engage  in  business  in  her  own 
name  as  a  merchant. — Hatton  v.  Weir^  19  Ala.  127;  Dreyfm 
V.  Wolfe,  65  Ala.  496 ;  Davis  v.  Millett,  34  Maine,  429 ;  Slover 
V,  AlcoU,  11  Mich.  471 ;  Bank  v,  Partee,  99  L'.  S.  325 ;  WiU 
Hams  V.  Hayward^  117  Mass.  532.  (3.)  If  Mrs.  Cohen  holds 
any  estate  under  the  decree,  it  is  a  separate  estate ;  and  whether 
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it  be  statutory  or  equitable,  this  action  must  fail.  If  her  estate 
be  equitable,  it  can  only  be  subjected  by  bill  in  equity ;  and  if 
statutory,  it  can  not  be  reached  by  attachment. — McMuUen 
V,  Zockwood,  64  Ala.  56 ;  Zee  v,  Byall,  68  Ala.  354. 

Pettus  &  Dawson,  and  Macartney  &  Clarke,  contra,  (No 
brief  on  file.) 

STONE,  J. — Amending  a  former  statute,  the  legislature,  b\^ 
act  approved  February  1(),  1875  (Pamph.  Acts,  194;  Code  of 
1876,  §  2731),  enacted:  "That  the  several  chancellors  in  this 
State,  either  in  term  time  or  in  vacation,  are  hereby  authorized 
and  empowered  to  relieve  married  women  of  the  disabilities  of 
coverture,  as  to  their  statutory  and  other  separate  estates,  so  far 
as  to  invest  them  with  the  right  to  buy,  sell,  hold,  convey  and 
mortgage  real  and  personal  property,  and  to  sue  and  be  sued  as 
femmes  sole,  whenever  the  wife,  by  her  next  friend,  shall  file 
her  petition  in  the  Court  of  Chancery  for  the  district  in  which 
she  resides,  praying  that  she  be  decreed,  for  the  purposes  afore- 
said, to  be  declared  a  femme  sole,^'^ 

Interpreting  this  statute  by  its  own  language,  we  find  the 
purpose  of  the  enactment  was,  to  relieve  married  women  of 
the  disabilities  of  coverture ;  not  to  relieve  them  of  such  disabili- 
ties in  all  respects;  but  only  so  far  as  those  disabilities  afiFect 
their  "  statutory  and  other  separate  estates."  And  as  to  sepa- 
rate estates,  the  relief  granted  to  them  is  not  unlimited.  They 
are  not  made  free-dealers.  The  relief  from  marital  disabilities 
is,  and  can  extend  only,  "so  far  as  to  invest  them  with  the  right 
to  buy,  sell,  hold,  convey  and  mortgage  real  and  personal  prop- 
perty,  and  to  sue  and  be  sued  as  femmes  soleP  None  of  these 
rights  or  powers  could  a  married  woman  exercise  at  common 
law ;  nor,  under  our  statutes,  known  as  the  "  woman's  law," 
could  she  exercise  any  of  them,  except  to  sue  and  be  sued  in 
her  own  name ;  and  even  that  right  was  confined  to  her  stat- 
utorv  separate  estate.  She  could  hold  property,  real  and  per- 
sonal, but  it  vested  in  her  husband  as  her  trustee.  She  could 
could  neither  buy,  sell,  nor  convey,  without  the  concurring  as- 
sent and  act  of  her  husband.  The  statute  empowered  her, 
when  relieved,  to  do  these  enumerated  acts  as  a  femme  sole, 
without  the  concurrence,  and  against  tlie  consent  of  her  hus- 
band. 

In  Dreyfiis  v,  Wolffe,  65  Ala.  496,  we  were  required  to  pro- 
nounce on  one  phase  of  this  statute.  We  said :  "  It  can  not  be 
successfully  gainsaid,  that  as  far  as  the  statute  extends,  Mrs. 
Dreyfus  is  clothed  with  all  the  civil  powers  of  a  fem.me  sole, 
and  her  coverture  opposes  no  obstacle  to  the  assertion  of  rights 
and  liabilities,  whether  made  by  her  or  against  her.     The  rulings 

Vol.  lzxu. 
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of  this  court,  from  the  very  commencement,  have  been,  that 
our  statutes,  securing  to  married  women  their  separate  estates, 
do  not  constitute  them  femmes  mle^  or  free-dealers.  They  are 
under  all  the  disabilities  of  coverture,  except  to  the  extent  the 
statutes  confer  powers  on  them.  The  clauses  conferring  on 
them  powers,  we  have  construed  as  enabling;  we  have  some- 
times said,  narrowly  enabling.  The  act  of  February  10th, 
1875,  was  evidently  conceived  in  the  same  spirit — that  of  en- 
abling the  wife  to  do  what,  theretofore,  she  had  no  power  to 
do.  It  does  not,  in  general  terms,  constitute  her  a  free-dealer, 
or  confer  on  her  all  flie  powers  of  a  femme  sole.  ...  It  does 
not  confer  the  power  to  make  general  contracts." 

We  have  seen  no  reason  for  depailing  from  this  interpreter 
tion  of  the  statute.  So,  in  Ashfora  v.  Watkins^  at  the  last  term 
(70  Ala.  156),  speaking  of  this  statute,  we  said,  it  "  is  a  delega- 
tion to  the  chancellor,  not  to  the  Chancery  Court,  of  a  power 
that  prior  to  its  enactment  the  General  Assembly  had  reserved 
to  itself,  not  delegating  it  to  any  judicial  officer.  In  the  ab- 
sence of  the  statute,  the  chancellor  could  not  exercise  the 
power.  .  .  .  The  power  conferred  is  not  the  general,  pre- 
rogative power  the  General  Assembly  had  been  accustomed  to 
exercise,  of  removing  entirely  the  disabilities  of  coverture,  or 
of  removing  only  partially,  or  of  investing  them  with  capacity 
to  make  particular  contracts,  or  to  make  particular  dispositions 
of  property.  The  power  is  precisely  defined,  and  is,  '  to  relieve 
married  women  of  the  disabilities  of  coverture,  as  to  their  stat- 
utory and  dlher  separate  estates,  so  far  as  to  invest  them  with 
the  right  to  buy,  sell,  hold,  convey  and  mortgage  real  and  per- 
sonal property,  and  to  sue  and  be  sued  as  femmea  %6Le^  This 
is  the  power,  and  there  seems  to  have  been  much  of  legislative 
caution  in  the  expression.  A  general  capacity  to  contract  is 
carefully  withheld.  The  only  contracts  authorized,  are  such  as 
touch  and  concern  property."  There  is  then  a  reference  to, 
and  an  approval  of  the  doctrine  declared  in  Dreyfvs  v.  Wolffe^ 
65  Ala.  496. 

The  statute  under  discussion  is  certainly  enabling.  It  cre- 
ates a  new  jurisdiction,  not  before  exercised  by  the  Chancery 
Court,  and  authorizes  the  chancellor  to  exercise  that  jurisdic- 
tion, "either  in  term  time  or  in  vacation."  It  is  a  mere  statu- 
tory power,  outside  of  the  general  routine  of  judicial  pro- 
ceedings ;  and,  to  be  valid,  the  statute  must  be  strictly  con- 
formed to.  What  are  the  essentials  to  put  this  statutory  juris- 
diction into  exercise  ?  The  petitioner  must  be  a  married  wo- 
man. The  statute  provides  for  none  other.  She  must  have  an 
estate,  for  the  powers  of  the  chancellor  can  be  invoked  and  ex- 
ercised only  in  reference  to  her  estate.  The  estate  must  be 
separate,  either  statutory  or  otherwise.     Such  is  the  statute,  and 
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the  chancellor's  power  is  confined  by  the  statute  to  that  descrip- 
tion of  estate.  We  say,  she  must  have  an  estate.  Courts  pro- 
nounce on  existing  rights,  and  existing  conditions ;  not  on  fu- 
ture possibilities.  A  petition  under  this  statute,  averring  that 
the  petitioner  had  no  estate,  statutory  or  otherwise,  would  cer- 
tainly be  demurrable.  The  chancellor  would  not  pronounce 
judgment  on  a  mere  abstraction,  or  imaginary  case.  A  real 
subject  of  judicial  inquiry  must  be  before  the  court.  A  pro- 
ceeding to  obtain  the  judgment  of  the  court  as  to  a  right  of 
property,  when  there  is  no  such  property  in  existence,  is  cer- 
tainly an  anomaly.  The  statute  requires  that  such  petition 
shall  pray  that  the  petitioner  "  be  decreed,  for  the  purposes 
aforesaid,  a  fetmne  soleP  The  purposes  aforesaid  are,  relief 
from  "  the  disabilities  of  coverture  as  to  her  statutory  and  other 
separate  estates."  How  can  she  be  under  disabilities,  when  she 
has  no  estate  %  And  how  can  the  chancellor  confer  on  her  pow- 
ers over  that  she  has  not,  and  never  may  acquire 'if 

The  petition  found  in  these  records,  uuder  which  it  is  claimed 
Mrs.  Cohen  was  relieved  of  the  disabilities  of  coverture,  is  fa- 
tally defective  in  substance,  and  did  not  put  this  statutory  power 
of  the  chancellor  into  exercise.  It  entirely  omits  to  aver  she 
had  any  estate  of  any  kind,  statutory  or  otherwise ;  and  thus 
.  fails  to  show  she  was  entitled  to  the  relief  the  statute  oflfers. 
A  failure  to  make  a  jurisdictional  averment,  in  statutory  pro- 
ceedings like  this,  is  equivalent  to  an  admission  that  there  is  no 
fact  on  which  to  base  such  averment.  The  chancellor  never 
having  acauired  jurisdiction,  the  whole  proceeding  was  and  is 
void. — Amford  v.  Watkina^  supra;  Tyson  v.  Brown^  64  Ala. 
244;  Wyman  v.  Campbell,  6  For.  219;  2  Brick.  Digest,  464, 
§§  1,  6. 

It  results  from  what  we  have  said  above,  that  Mrs.  Cohen 
never  was  empowered  to  enter  into  contracts  of  purchase,  and 
her  plea  of  coverture  was  a  perfect  defense  to  these  actions. 

Other  very  grave  questions,  arising  under  the  act  of  Febru- 
ary 10th,  1876,  have  been  argued  before  us.  What  we  have 
said  above  renders  their  decision  unnecessary. 

Reversed  and  remanded. 
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Nordlinger  v.  Gordon.  iS  ^ 

Statutory  Trial  of  Right  of  Property  in  Bales  of  Cotton, 

1.  What  defects  in  process  are  available  to  claimant. — On  a  statutory 
trial  of  the  right  of  property,  the  claimant  can  not  take  advantage  of  any 
defects  nr  irresplarities  in  the  process  which  render  ft  merely  voidable  at 
the  instance  of  the  defendant;  but,  if  the  process  is  void  on  its  face,  he 
may  defeat  the  plaintiflTs  claim  by  setting  up  such  invalidity. 

2.  Notary  public;  power  to  issue  attachment. — A  notary  public,  who  is 
also  ex  officio  a  justice  of  the  peace,  has  no  power  or  authority  to  issue  an 
attachment  returnable  to  the  Circuit  Court. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  S.  W.  John,  an  attorney  of  the  court, 
selected  by  the  parties  on  account  of  the  disqualification  of  the 
presiding  judge. 

This  was  a  statutory  trial  of  the  right  of  property  in  and  to 
three  bales  of  cotton,  between  F.  J.  Gordon,  plaintiff  in  attach- 
ment against  Ivey  Fuller,  and  A.  S.  Nordlinger  as  claimant. 
The  plaintiff's  attachment  was  issued  by  R.  W.  Nicolson,  a 
notary  public,  and  ex  officio  justice  of  the  peace,  and  was  re- 
turnable to  the  Circuit  Court.  The  claimant  moved  to  dissolve 
the  attachment,  on  the  ground  that  it  was  void  for  want  of  au- 
thority in  said  Nicolson  to  issue  it ;  and  the  overruling  of  this 
motion  is,  with  other  matters,  now  assigned  as  error. 

Brooks  &  Roy,  for  appellants. 

BRICKELL,  C.  J.— The  claimant,  in  a  trial  of  the  ri^ht  of 
property,  can  not  take  advantage  of  defects  or  irregularities  in 
the  process  levied  on  the  property  which  render  it  merely  void- 
able. These  are  available  only  to  the  defendant  in  the  process, 
upon  some  direct  proceeding  for  its  vacation  or  abatement,  and 
are  not  subject  to  be  inquired  into  collaterally,  either  by  a  party 
or  a  stranger  to  the  process.  But,  if  the  process  is  on  its  face 
void,  not  authorizing  the  seizure  of  the  property,  the  claimant 
is  entitled  to  take  advantage  of  its  invalidity. — Brown  v,  Huri^ 
31  Ala.  146 ;  MoMheuos  v.  Sands,  29  Ala.  136.  The  issue  be- 
tween the  claimant  and  the  plaintiff  is,  the  liability  of  the  prop- 
erty to  the  process.  If  the  process  is  void  on  its  face,  the  prop- 
erty can  not  be  liable  to  seizure  under  it,  and  the  plaintiff  can 
have  no  right  to  its  condemnation,  whatever  may  be  the  right 
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of  the  claimant  to  it.  When  the  process  is  not  void,  the  claim- 
ant must  succeed  on  the  strength  of  his  own  title — he  can  not 
be  permitted  to  defeat  the  levy,  and  support  his  own  claim,  by- 
showing  that  the  title  resided  in  any  other  person  than  himself. 
2  Brick.  Dig.  480,  §  67.  But,  when  the  process  is  void,  a  dif- 
ferent question  arises.  It  is  onlv  a  plaintiff  in  an  execution  or 
attachment  capable  of  levy  on  the  property,  who  can  enter  in- 
to the  trial,  and  form  with  the  claimant  the  issue,  whether  the 
property  is  liable  to  the  process. 

The  attachment  levied  upon  the  cotton,  of  which  the  trial  of 
the  right  of  property  was  claimed,  was  issued  by  a  notary  pub- 
lic, and  ex  officio  justice  of  the  peace,  returnable  to  the  Circuit 
Court.  We  have  heretofore  decided,  that  such  a  notary  is  with-  ' 
out  power  or  jurisdiction  to  issue  an  attachment  returnable  to 
the  Circuit  Court. —  Vann  cfe  Waugh  v.  Adams^  71  Ala.  475. 
The  writ  is  consequently  void,  and  should,  on  the  motion  of 
the  appellant,  have  been  quashed. — Stevenson  v.  O^Hara^  27 
Ala.  362 ;  Matthews  v.  Sands,  29  Ala.  136.  As  this  conclusion 
is  probably  decisive  of  the  case,  it  is  unnecessary  to  consider 
the  other  assignments  of  error. 

Reversed  and  remanded. 


Wiggins  V.  ^e^vherrj. 

Petition  hy  Widow  for  Assignrnent  of  Dower, 

1.  Dower;  when  widow ^  having  separate  estaUf  is  not  entitled  to. — \Mien 
it  is  shown  that  the  value  of  the  husband's  lands  does  not  exceed  $350, 
and  that  the  widow  owned,  at  the  time  of  her  husband's  death, 
lands  worth  more  than  $100  as  her  statutory  estate  (Code,  ^  2716),  she  is 
not  entitled  to  dower. 

Appeal  from  the  Probate  Court  of  Monroe. 

In  the  matter  of  the  petition  of  Mrs.  Abigail  8.  Wiggins, 
the  widow  of  James  Wiggins,  deceased,  for  an  assignment  of 
dower  in  the  lands  which  belonged  to  her  said  husband  at  the 
time  of  his  death.  James  Wiggins  died  in  July,  1869.  The 
petition  was  filed  in  September,  1882,  and  was  contested  by 
some  of  the  heirs.  On  the  evidence  adduced,  all  of  which  is 
set  out  in  the  bill  of  exceptions,  the  court  held  that  the  peti- 
tioner was  not  entitled  to  dower,  and  therefore  dismissed  her 
petition  ;  and  this  ruling  and  decree,  to  which  an  exception  was 
reserved,  is  now  assigned  as  error. 

Vol.  Lxxii. 
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[Ex  parte  Dunklin.] 
S.  J.  Gumming,  for  appellant. 

D.  S.  Netille,  contra, 

STONE,  J. — The  testimony  bearing  on  the  question  of  value 
of  the  lands,  in  which  dower  is  claimed,  fixes  it  at  from  two 
hundred  and  fifty,  to  three  hnndred  and  fifty  dollars.  The  in- 
testate leaving  children,  the  widow's  claim  of  dower  would  be 
a  life  estate  in  one-third  of  the  land  in  value.  Conceding  the 
highest  valuation — ^$350 — the  value  of  one-third  of  it  in  fee 
would  be  $116.67.  Mrs.  Wiggins  herself  testifies,  that  at  the 
time  of  her  husband's  death  she  owned  an  interest  in  the  claim 
on  Dees,  for  lands  sold  to  him  in  which  she  had  an  interest,  on 
which  she  realized  $100,  after  her  husband's  death.  She  after- 
wards realized  an  additional  sum,  not  fully  stated,  but  probably 
$100  more.  Looking  alone  to  the  first  collection  of  one  hun- 
dred dollars,  which  was  her  separate  estate,  and  owned  by  her 
at  her  husband's  death,  it  is  manifest  the  absolute  ownership 
of  that  sum  was  of  greater  value  than  a  mere  life  estate  in  $1 16.67. 
The  Probate  Court  did  not  err  in  dismissing  the  petition  for 
dower. — Code  of  1876,  §  2715 ;  BiUingslea  v.  Glenn^  45  Ala. 
540. 

We  have  taken  no  account  of  the  cattle,  because  the  testi- 
mony leaves  us  in  doubt  whether  they  belonged  to  the  husband 
or  the  wife.     At  all  events,  she  had  the  benefit  of  them. 

What  we  have  said  relates  to  the  claim  of  dower.  It  may  be 
that  the  widow  is  entitled  to  homestead  exemption  during  her 
life,  in  eighty  acres  of  the  land,  under  the  constitution  of  1868. 
Art.  14,  §§  2,  3,  5. 


Ex  parte  Dunklin. 
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Application  for  Mandamus  in  matter  of  Habeas  Corpus.  ii?  itf* 

1.  Proceedings  before  justice  of  the  peace,  under  warrant  of  arrest. 
When  a  person  is  arrested  on  a  charge  of  vagrancy,  or  other  offense  of 
which  a  justice  of  the  peace  has  jurisdiction  (Code,  §  4628),  and  brought 
before  a  justice  for  trial,  it  is  the  duty  of  the  justice,  unless  the  defend- 
ant demands  a  trial  by  jury,  "  to  determine  Doth  the  law  and  the  facts, 
and  award  the  punishment  which  the  law  may  demand ''  (^  4697) ;  but, 
if  the  defendant  demands  a  trial  by  jury,  the  justice  has  no  jurisdiction 
to  try  him,  but  is  required  to  bind  him  over  to  appear  at  the  next  term 
of  tSe  Circuit  (or  City)  Court,  to  answer  the  charge  (^4695),  and,  on  his 
failure  to  give  bond  as  required,  to  commit  him  to  the  county  jail  until 
the  next  term  of  said  court. 
16 
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2.  Habeas  corpus ;  who  not  entitled  to. — A  person  who  is  in  the  county 
jail,  under  a  mittimus  issued  by  a  justice  of  the  peace,  before  whom  he 
was  brought  on  a  charge  of  vagracy,  and,  demanding  a  trial  by  jury,  was 
required  to  give  bond  for  his  appearance  at  the  next  term  of  the  Circuit 
Court,  and  committed  to  jail  on  tailing  to  give  such  bond,  is  not  entitled 
to  the  writ  of  habeas  corpus. 

In  this  case,  Prince  Dunklin  applied  by  petition  and  motion 
to  this  court  for  a  writ  of  mandamvs^  to  be  directed  to  Hon. 
JoNA.  Haralson,  the  presiding  judge  of  the  City  Court  of  Sel- 
ma,  commanding  him  to  issue  a  writ  of  habeas  corpus  as  prayed 
by  the  petitioner,  to  inquire  into  the  legality  of  nis  imprison- 
ment in  the  county  jail  of  Dallas.  The  petition,  with  tne  ac- 
companying papers,  alleged  and  showed  that,  on  the  27th  March, 
1883,  the  petitioner  was  arrested  on  a  charge  of  vagrancy  in 
abandoning  his  family,  on  a  warrant  issued  by  a  justice  of  the 
peace,  founded  on  an  aflSdavit  made  by  Jincey  Dunklin,  his 
wife ;  that  'J  when  brought  before  the  justice  for  trial,  and  l>e- 
fore  any  trial  proceedings  had  been  commenced,  petitioner  de- 
manded a  trial  by  juiy  -f^  that  said  justice  thereupon,  "without 
any  examination  of  witnesses  or  other  evidence,  as  the  peti- 
tion alleged,  required  him  to  enter  into  bond  in  the  sum  of 
$100,  with  two  good  sureties,  conditioned  for  his  appearance  at 
the  next  term  ot  the  Circuit  Court  of  Dallas  county  to  answer 
the  charge,  and  committed  him  to  jail  on  his  failure  to  give 
such  bond ;  that  the  petitioner  then  applied  to  Judge  Haralson 
for  a  writ  of  habeas  corpus^  contending  that  he  was  illegally  re- 
strained of  his  liberty ;  and  that  the  writ  was  refused  by  Judge 
Haralson.  The  mitthnus  of  the  justice  was  addressed  to  the 
jailor,  and  in  these  words :  "  Prince  Dunklin,  charged  with  the 
offense  of  vagrancy  in  abandoning  his  family,  demands  a  jury ; 
you  are  therefore  commanded  to  receive  him  into  your  custody, 
and  detain  him  until  he  is  legally  discharged  by  law."  A  copy 
of  this  laittimxts  was  made  an  exhibit  to  the  petition  for  the 
writ  of  habeas  corpus ;  and  a  copy  of  that  petition,  with  the 
refusal  of  Judge  Haralson  to  grant  the  writ,  was  made  an  ex- 
hibit to  the  petition  to  this  court.  The  proceedings  had  before 
the  justice  are  only  shown  by  the  allegations  of  the  petition. 

B.  F.  Saffold,  for  the  petitioner. 

STONE,  J. — The  offense  with  which  the  prisoner  was 
charged  is  a  misdemeanor,  and  the  statute  confers  on  justices 
of  the  peace  jurisdiction  to  trv  and  punish  persons  guilty  of 
the  offense,  unless,  before  entenng  on  the  trial,  the  accused  de- 
mands a  trial  by  jury.— Code  of  1876,  §§  4628,  4696.  And  on 
such  trial  the  justice  "must  determine  both  the  law  and  the 
facts,  without  the  intervention  of  a  jury,  and  award  the  pun- 
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iehment  which  the  offense  may  demand." — Ih.  §  4697.  If  con- 
victed, the  defendant  has  the  right'  of  appeal. — Ih.  §  4700. 
Now,  all  these  provisions  relate  to  cases  where  the  offender  is 
brought  before  the  justice,  not  for  preliminary  examination, 
but  for  final  trial  and  judgment  of  guilty  or  not  guilty.  The 
justice,  for  such  trials,  is  constituted  a  criminal  court  of  oyer 
and  terr/iiner^  with  jurisdiction  concurrent*with  that  of  the 
County  Courts. — Jh.  §  4628.  If,  when  brought  before  the  jus- 
tice, the  accused  desires  it,  he  may  demand  a  trial  by  jury  in 
the  first  instance;  and  if  he  does,  the  jurisdiction  of  the  justice 
to  determine  the  law  and  facts  is  at  an  end. — Ih.  §  4695.  The 
statute  defines  what  is  then  the  duty  of  the  justice.  He  must 
require  the  accused  "  to  enter  into  bond,  with  good  sureties, 
conditioned  for  his  appearance  at  the  next  term  of  the  Circuit 
or  City  Court  of  the  county,  to  answer  the  charge ;  and,  failing 
to  g^ve  such  bond,  must  be  committed  to  the  county  jail,"  &c. 
This  is  a  complete  and  entire  system  within  itself,  independent 
of,  and  different  from  preliminary  proceedings  before  a  justice 
as  a  committing  magistrate. — Sale  v.  The  Staie^  68  Ala.  530. 
When  a  jury  trial  is  claimed  in  such  case,  the  justice  hears  no 
testimony,  and  pronounces  no  judgment  on  the  probabilities  of 
the  defendant's  guilt.  lie  performs  his  whole  duty,  when  he 
fiJces  the  penalty,  and  approves  the  bond ;  or,  failing  to  obtain 
it,  commits  the  accused  to  prison  for  safe  custody.  This  com- 
mitment is  not  as  punishment,  but  to  secure  the  appearance  of 
the  defendant  to  answer  the  charge  to  be  preferred  against  him. 
It  is  not  unlike  the  proceeding  when  one,  brought  up  for  pre- 
liminary trial,  obtains  an  adjournment  of  the  hearing  until  a 
later  day,  on  account  of  absent  witnesses,  or  for  some  other 
cause ;  or,  perchance,  the  continuance  may  be  granted  at  the 
instance  of  the  State.  In  either  case,  the  accused,  if  he  desire 
his  liberty,  can  not  complain  of  an  order  requiring  him  to  give 
bond  for  his  appearance,  and,  failing,  that  he  remain  in  custody. 
And  yet  all  tnis  takes  place  before  any  testimony  is  heard. 
Code,  §  4673.  See,  as  to  preliminary  proceedings  before  a  ma- 
gistrate. Chapter  4,  Title  3,  Part  5,  commencing  with  section 
4647  of  the  Code. 

There  neither  had  been,  nor  could  there  have  been,  any  pre- 
liminary examination  in  this  case.  The  demand  of  a  jury  trial 
had  precluded  such  examination,  till  the  session  of  the  Circuit 
or  City  Court  at  which  the  accused  was  required  to  appear. 

In  support  of  the  petition,  we  are  referred  to  Ex  parte  Ma- 
hone^  30  Ala.  49;  Ex  parte  Burnett^  Ih.  461;  ana  Ex  parte 
Champion^  52  Ala.  311.  In  each  of  those  cases,  there  had 
been  a  preliminary  examination  and  commitment  by  a  magis- 
trate, rf either  of  those  cases  is  an  authority  against  the  views 
expressed  above.     The  case  Ex  parte  State^  ex  rel.  Brooks^ 


Digitized  by  VjOOQ IC 


73    2441 
IjO 6| 

72    244 
130     9St 

72   3441 
141     791 


244  SUPREME  COURT  [Dec.Tenn. 

[Kelly  V.  The  State,] 

51  Ala.  60,  shows  nothing  bearing  on  the  subject  presented  by 
this  record. 

The  petitioner  shows  no  right  to  the  writ  of  habeas  corpiiSy 
and  the  prayer  of  his  petition  must  be  refused. 

Motion  denied. 


Kelly  V.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiencif  of  indictment ,  in  description  of  building,  goods,  <fec. — An 
indictment  which  charges  that  the  defendant,  with  intent  to  steal, 
"broke  into  and  entered  the  store  of  J.  H.,  in  which  goods  or  merchan- 
dise, things  of  value,  were  at  the  time  kept,  for  use,  sale,  or  deposit" 
(Code,  ^  4343),  is  sufficient,  without  any  further  averment  of  the  value 
of  the  goods. 

2.  Confessions ;  when  voluntary  and  admissible. — A  confession  by  a 
person  accused  is  not  necessarily  voluntary  and  admissible,  because  the 
person  to  whom  it  was  made  testifies  that  he  used  no  promises  nor 
threats  to  induce  a  confession ;  nor,  on  the  other  hand,  is  it  rendered  in- 
voluntary and  inadmissible,  because  the  person  to  whom  it  was  made, 
not  being  an  officer,  or  in  authority,  exhorted  him  to  speak  the  truth,  or 
told  him  that  it  would  be  better  (or  best)  for  him  to  tell  the  truth. 

3.  Same, — The  witness  in  this  case,  testifying  to  the  prisoner's  con- 
fessions while  in  custody,  said  that  he  used  no  promises  nor  tlireats  to 
induce  a  confession,  but  added:  "I  said  to  him,  '  You  have  got  your  foot 
in  it,  and  somebody  eUe  was  with  you  ;  now,  if  you  did  break  open  the  door, 
the  best  thing  you  can  do  is  to  tell  all  about  it,  and  to  tell  who  was  with  you, 
and  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth.*  I  wanted 
to  produce  the  impression  on  his  mind  that  it  was  best  for  him  to  tell  all 
about  it,  and  I  did  produce  that  impression  before  he  would  tell  me.'' 
Held,  that  the  confession  ought  to  have  been  excluded. 

4.  Interrogating  accused  on  preliminary  examination. — ^The  practice  of 
examining  or  interrogating  an  accused  person,  by  the  magistrate,  pend- 
ing the  preliminary  investigation  or  examination,  is  unwarranted  by  the 
principles  of  the  common  law,  is  not  authorized  by  any  existing  statute, 
and  is  contrary  to  the  spirit  of  the  constitutional  piy>vision  which  de- 
clares that  no  person  shall  be  compelled  to  give  evidence  against  himself ; 
and  statements  or  confessions  made  by  the  accused,  in  response  to  ques- 
tions thus  propounded  by  the  magistrate,  are  not  competent  evidence 
against  him. 

From  the  Circuit  Court  of  Madison. 

The  material  facts  in  this  case  are  stated  in  the  opinion  of 
the  court.  The  transcript  of  the  record  has  never  come  into 
the  hands  of  the  reporter. 

Walker  &  Shelby,  for  the  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  ,the  State. 
Vol.  lxxii. 
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SOMERVILLE,  J.— In  the  case  of  Hendersm  v.  The  State, 
decided  at  the  last  term,  we  held,  that  where  an  indictment, 
framed  under  section  4343  of  the  Code  of  1876,  describes  the 
specific  class  of  articles  mentioned  in  the  statute  as  kept  in 
certain  described  buildings,  for  use,  sale,  or  deposit,  as  ^^ooods,^^ 
or  "  merchandise,^^  no  averment  need  be  made  that  they  are 
valuable,  the  statute  itself  conclusively  presuming  that  they  are 
so.  But,  if  the  thing  deposited  is  alleged  to  be  anything  else 
than  goods  or  merchandise,  it  must  be  averred  to  be  valuable, 
although  its  particular  value  in  dollars  and  cents  need  not  be 
stated.  The  present  indictment  charges,  that  the  defendant 
"  broke  into  and  entered  the  store  of  J.  H.  Hawkins,  in  which 
ffoods  or  merchandise,  things  of  value,  were  at  the  time  kept, 
for  use,  sale  or  deposit,  with  intent  to  steal."  This  was  clearly 
sufficient. — Jlenderson^s  case,  70  Ala.  23 ;  Norris  v.  The  State, 
50  Ala.  126 ;  Clark's  Cr.  Dig.  §  86,  and  cases  there  cited. 

The  confessions  made  by  the  prisoner  to  the  witnesses  Cor- 
nutt  and  Lawler,  should,  in  our  opinion,  have  been  excluded  as 
evidence.  True,  it  is  stated  by  these  witnesses,  that  they  made 
no  threats,  or  promises,  by  which  to  educe  such  confessions. 
This,  however,  is  but  the  statement  of  a  mere  opinion,  and  not 
of  a  fact,  as  the  evidence  imports  otherwise.  The  witness 
Lawler  testifies  as  follows :  "  I  said  to  him  (defendant^,  *  You 
have  got  your  ^oot  in  it,  and  somebody  dse  was  with  you. 
NoxD,  if  you  did  h*eak  open  the  door,  the  best  thing  you  can 
do  is  to  tell  all  about  it,  amd  to  tell  who  was  with  you,  and  to 
tdL  the  truth,  the  whole  truth,  and  nothing  but  the  truth, ^  I 
wanted  to  produce  the  impression  on  his  mind,  that  it  was  best 
for  him,  to  tell  ali  about  it,  [and]  1  did  produce  that  impresson 
before  he  would  tell  me."  This  was  said  in  presence  of  the 
witness  Cornutt,  who,  as  constable,  held  the  defendant  under 
arrest  at  the  time. 

It  is  no  doubt  the  sounder  doctrine,  that  a  mere  adjuration 
to  speak  the  truth,  addressed  to  a  prisoner,  will  not  autnorize  a 
confession  induced  by  it  to  be  excluded,  where  no  threats  or 
promises  are  applied. — Whart.  Cr.  Ev.  §§  647,  652,  654;  Aaron 
V.  The  State,  37  Ala.  106.  Uor  can  a  promise,  or  inducement, 
be  implied  from  the  exhortation  that  it  is  best  or  better  to  tell  the 
truth,  it  having  been  frequently  so  adjudged. — King  v.  The 
State,  40  Ala.  314;  Aa/ron/s  case,  37  Ala.  106 ;  Whart.  Cr.  Ev. 
§  647  ;  2  Lead.  Cr.  Cases,  189.  But  the  rule  is  otherwise, 
where  the  party  has  been  told,  by  a  person  in  authority,  that  it 
is  better  for  him  to  confess,  or  that  he  will  be  bettered  by  say- 
ing a  particular  thing. — 1  Phil.  Ev.,  4th  Amer.  Ed.,  542-3  ; 
Whart.  Cr.  Ev.  §§  651,  654;  1  Whart.  Amer.  L.  §  686. 

The  exhortation  to  the  prisoner  did  not  stop  with  adjuring 
him  to  tell  the  truth,  or  only  with  telling  him  that  the  best 
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thing  he  could  do  was  to  tell  all  about  it,  in  the  event  he  was 
guilty  of  the  breaking.  It  goes  further,  by  assuming  his  guilt, 
and  by  assuming  also  that  the  prisoner  was  accompanied  by  one 
or  more  accomplices ;  and  he  is  told,  in  effect,  that  it  would  be 
best  for  him  to  tell  all  about  these  assumed  facts.  The  mani- 
fest impression  produced  on  the  prisoner's  mind  must  have 
been,  that  he  would,  in  some  unknown  manner,  fare  better  by 
confessing  his  guilt  of  the  crime  of  burglary ;  and  this  induce- 
ment vitiates  any  confession  evoked  under  its  influence. 
Whart.  Ev.  §  651 ;  State  v,  Ycyrk,  37  N.  H.  175 ;  Vavghan  v. 
Com,,  17  Grat.  576 ;  Clark's  Man.  Cr.  L.  g  2948. 

If  we  are  to  undei-stand  from  the  bill  of  exceptions,  that  the 
confessions  testified  to  by  the  witness  Lawler,  in  detail  of  the 
alleged  burglary,  followed  the  above  inducement,  or  were  elic- 
ited by  it,  as  we  think  is  its  correct  construction,  these  confes- 
sions were  improperly  admitted  to  go  before  the  jury. 

A  question  of  more  interest  and  practical  importance  re- 
mains yet  to  be  considered.  It  relates  to  an  alleged  confession, 
or  statement,  made  by  the  defendant  during  the  progress  of  a 
preliminary  investigation  before  a  magistrate.  During  the 
trial,  a  satchel  was  produced,  contiiining  some  of  the  goods 
taken  from  the  storehouse  which  was  alleged  to  have  been  bur- 
glariously entered.  The  magistrate,  thereupon,  interrogated 
the  prisoner,  ashing  hiin  if  he  knew  anything  about  these  goodsy 
or  the  saichel  exhibited  to  him  The  prisoner  answered,  that  the 
satchel  was  like  one  owned  by  him,  which  he  had  thrown  into 
a  field  the  night  of  the  burglary,  and  which  was  proved  to  be 
found  where  the  prisoner  said  he  had  thrown  it.  This  occurred 
before  the  justice  had  rendered  his  decision,  in  the  presence  of 
twenty  or  thirty  spectators,  who  were  attending  the  trial,  and 
after  the  regular  witnesses  had  been  examined.  It  appears  in 
evidence,  that  the  prisoner  was  a  negro,  a  former  slave,  and 
without  education,  and  he  was  entirely  without  the  aid  or  ad- 
vice of  counsel.  This  statement  was  allowed  to  be  given  in 
evidence,  as  a  voluntary  confession  by  the  defendant,  in  the 
trial  of  this  cause  before  the  Circuit  Court;  and  this  ruling  of 
the  court  is  assigned  for  error. 

The  practice  of  examining  the  accused  is  known  to  have 
been  authorized,  as  a  familiar  and  odious  procedure  in  the  Ro- 
man jurisprudence,  and  still  exists  in  many  parts  of  continental 
Europe.  The  maxim  of  the  common  law,  however,  was,  Nemo 
tenetur  prodere  seipsxim;  and,  therefore,  as  observed  by  Mr. 
Greenleaf ,  *'  no  examination  of  the  prisoner  himself  was  per- 
mitted in  England,  until  the  passage  of  the  statute  of  Philip 
and  Mary." — 1  Greenl.  Ev.  §  224.  This  statute  was  amended 
by  11  and  12  Vict.,  c.  42,  and  14  and  15  Vict,  c.  93,  and  has 
been  reproduced,  with   various  modifications,  in  some  of  the 

Vol.  lxzii. 
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States  of  the  American  Union.  These  statutes  protect  the 
rights  of  the  accused,  by  many  wise  and  humane  safeguards, 
unnecessary  to  be  here  considered. — Whart.  Cr.  Ev.  §  666.  An 
enactment  existed  in  this  State,  at  its  earliest  history,  authoriz- 
ing such  an  examination,  by  requiring  the  justice  to  ''  proceed  " 
to  take  the  voluntary  information  of  the  accused  in  writing. 
This  law  now  no  longer  exists,  having  been  long  since  ex- 
punged from  our  statute-books  by  legislative  repeal  or  amend- 
ment.— Aikin's  Ala.  Dig.  p.  116,  §  14;  Toulmin's  Laws  Ala. 
219. 

The  authority  to  make  an  examination  of  a  defendant,  under 
these  acts^  would  seem  to  imply  an  authority  on  the  part  of  the 

J'ustice  to  put  questions  to  him  as  to  the  facts  proved  against 
lim.  Such  was  the  construction  of  the  English  statutes  above 
alluded  to.— 2  Phil.  Ev.  (Cow.  H.  &  E.)  p.  241  ;  2  Lead.  Cr. 
Cases,  (B.  &  H.)  201.  Mr.  Greenleaf,  in  commenting  on  these 
statutes,  says:  "The  manner  of  the  examination  is,  therefore, 
particularly  regarded,  and  if  it  appears  that  the  prisoner  had  . 
not  been  left  wholly  free,  and  did  not  consider  himself  to  be  so, 
in  what  he  was  called  upon  to  say,  or  did  not  feel  himself  at 
liberty  wholly  to  decline  any  explanation  or  declaration  what- 
ever, the  examination  is  not  held  to  have  been  voluntary." — 1 
Greenl.  Ev.  §  225.  A  good  reason  for  this  conclusion, 
probably,  is  found  in  the  suggestion  of  the  same  author, 
elsewhere,  that  a  prisoner,  who  is  subjected  to  an  inquisitorial 
escaTni7iatiou,  especially  when  he  is  unaided  and  unprotected  by 
the  presence  of  counsel,  has  his  mind  so  oppressed  by  his  ca- 
lamitous situation,  as  to  be  brought  under  "  the  influence  of 
disturbing  forces  against  which  it  is  the  policy  of  the  law  to 
protect  him." — 1  Greenl.  Ev.  §  226.  Unless  a  prisoner,  under 
such  circumstances,  comprehends  his  rights  fully-,  and  is  in- 
formed by  the  court  that  his  refusal  to  answer  the  questions 
propounded  could  not  prejudice  his  case,  or  be  construed  as  an 
evidence  of  guilt,  any  responsive  confessions,  implicating  him 
in  the  crime  charged,  must,  in  our  opinion,  be  regarded  as  in- 
voluntary.—Whart.  Cr.  Ev.  §§  668-9 ;  State  v.  Borie,  74  N. 
C.  148;  1  Greenl.  Ev.  §  215,  note  4;  Hex  v.  Greejie,  5  C.  &  P. 
312 ;  Murphy's  case,  63  Ala.  1. 

This  subject  is  discussed,  at  some  length,  in  the  learned  work 
of  Mr.  Best  on  Evidence;  and  he  severely  condemns  thej^rac- 
tice  of  judicial  interrogation^  prevailing  under  the  continental 
systems  of  jurisprudence,  as  being  entirely  unauthorized  by 
the  common  law,  and  contrary  to  tlie  maxim  that  no  person  is 
bound  to  criminate  himself,  now  imbedded,  perhaps,  in  the 
Bill  of  Rights  of  every  American  Constitution.  "  What  our 
law  prohibits,"  says  Mr.  Best,  "  is  the  special  interrogation  of 
the  accused — the  converting  him,  whether  willing  or  not,  into  a 
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witness  against  himself ;  assuming  his  guilt  before  proof,  and 
subjecting  him' to  an  interrogation  on  that  hypotnesis." — 2 
Best  Ev.  ^  657.  It  is  manifest  to  our  view,  that  such  a  power, 
once  admitted,  is  liable  to  unlimited  abuse.  Though  it  might 
serve,  in  some  cases,  to  extract  the  truth,  it  might  be 
€lxercised  with  great  harshness,  so  as  to  wring  out  of  a  pris- 
oner evidence  of  his  own  accusation,  of  the  truth  of  which,  to 
say  the  least,  there  would  exist  a  serious  doubt.  It  is  a  power 
not  judicial,  but  essentially  inquisitorial,  and,  on  the  whole, 
prejudicial  to  the  administration  of  justice.  It  is  justly  ob- 
served by  the  same  author  from  whom  we  have  quoted,  that, 
"in  shorty  Judicial  interrogation^  however  plausible  in  theory, 
would  he  found  in  practice  a  moral  torture;  scarcely  less  dan- 
gerous than  physical  torture  of  former  times,  and,  like  it,  un- 
worthy of  a  place  in  the  jurisprudence  of  an  enlightened 
country." — 2  Best  Ev.  §  558.  It  is  enough  to  say,  that  the 
practice  is  unwarranted,  in  our  opinion,  by  the  principles  of 
the  common  law,  and  unauthorized  by  any  existing  statute  in 
this  State.  It  is,  furthermore,  contrary  to  the  spirit  of  our  De- 
claration of  Rights,  providing  that  the  accused  shall  not  be  "com- 
pelled to  give  evidence  against  himself  " — itself  a  mere  embod- 
iment of  a  principle  of  the  common  law. — Const.  1875,  Art. 
1,  §  7.  Confessions,  elicited  by  such  a  censurable  practice,  are 
to  be  taken  as  involuntary,  and  should  be  excluded  as  crimin- 
ative evidence  against  the  person  making  them. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Atkinson  v.  Jones. 

Statutory  Detinue  for  Mule. 

1.  Ratification  of  agent* s  unauthorized  act. — An  exchange  of  a  mule 
for  a  horse  having  been  made  without  authority  by  an  agent,  a  claim  and 
assertion  of  right  and  title  to  the  horse  by  the"  principal,  made  with 
knowledge  of  the  facts,  is  a  ratification  of  the  unauthorized  exchange, 
and  is  irrevocable. 

2.  Conversion  by  bailee;  when  bailor  may  sue, — If  the  hirer  of  a  mule 
exchanges  the  animal  for  another  during  the  term,  without  the  consent 
or  authority  of  the  owner,  this  is  a  conversion,  for  which  the  owner  may 
at  once  terminate  the  bailment ;  and  he  may  sue  for  his  mule  before  the 
expiration  of  the  term  of  hiring. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  R.  W.  Atkinson,  against  D.  P. 
Vol.  Lzxn. 


Digitized  by  VjOOQ iC 


1882.]  OF  ALA.BAMA.  249 

[Atkinson  v.  Jones.] 

Jones,  to  recover  a  mule  named  John^  of  the  alleged  value  of 
$60,  with  the  value  of  the  hire  or  use  thereof  during  the  de- 
fendant's detention ;  and  was  commenced  on  the  19th  May, 
1879.  On  the  first  trial  of  the  cause,  the  plaintiff  had  a  verdict 
and  judgment ;  but  the  judgment  was  reversed  by  this  court, 
and  the  cause  was  remanded. — Jones  v.  Atkinson,  68  Ala.  167. 
After  the  reversal,  a  second  trial  was  had  on  issue  joined,  as 
before,  on  the  plea  of  non  detmet;  and  the  plaintiff  reserved  a 
bill  of  exceptions,  in  which  the  facts  are  thus  stated : 

"  On  the  part  of  the  plaintiff  the  following  evidence  was  in- 
troduced :  That  in  February,  1878,  plaintiff  hired  a  mule  named 
Jerry  to  one  John  Pritchett,  for  the  term  of  one  year;  and  in 
July,  or  August,  1878,  said  mule  was  swapped,  by  consent  of 
plaintiff,  for  a  mule  named  John,  which  was  taken  and  held  by 
said  Pritchett  in  lieu  of  said  mule  Jen^y,  on  the  same  terms, 
and  for  the  same  length  of  time.  It  was  also  agreed  between 
plaintiff  and  said  Pritchett,  at  the  time  the  mule  Jerry  was 
nired  to  said  Pritchett,  that  if  said  Pritchett  should,  during 
the  term  of  the  hiring,  pay  plaintiff  $90,  said  mule  was  to  be- 
long to  Pritchett ;  and  they  had  the  same  understanding  as  to 
the  mule  John.  Pritchett  never  paid  for  the  mule,  and  only 
paid  part  of  the  hire.  Some  time  daring  the  fall  of  the  year 
(1878),  Pritchett  traded  the  mule  John  to  one  Clanton,  for  a 
mare  known  as  the  Clanton  mare;  and  plaintiff's  evidence 
showed  that  this  trade  was  made  without  his  knowledge  or  con- 
sent. Plaintiff's  evidence  showed,  also,  that  said  Pritchett, 
after  he  had  traded  for  said  mare,  took  her  to  plaintiff,  but  he 
refused  to  receive  or  accept  her  in  lieu  of  the  mule  John;  that 
Pritchett  afterwards  traded  said  mare  to  one  Drinkard,  for  a 
mule  named  Beck,  claiming  said  mare  at  the  time  as  his  own 
property,  and  so  stating  to  said  Drinkard  while  they  were 
trading ;  that  plaintiff  had  nothing  to  do  with  this  trade,  and 
knew  nothing  of  the  trade  or  the  mule  Beck'  that  said 
Pritchett  afterwards  took  the  mule  Beck  to  plaintiff,  and  asked 
him  to  take  said  mule  and  try  her,  and  to  take  her  in  place  of 
the  mule  John;  that  the  plaintiff  refused  to  do  this,  but  did 
try  the  mule,  and  afterwards  returned  her  to  the  place  where 
Pritchett  lived,  and  left  her  there ;  that  plaintiff  has  *never 
since  had  or  claimed  the  mule  Beck,  nor  has  said  mule  been  in 
his  possession,  but  it  was  seen  in  the  possession  of  said 
Pritchett's  father-in-law  and  brother-in-law,  in  Clarke  county, 
Alabama;  that  Pritchett  traded  said  mare  to  Drinkard,  for  the 
mule  Beck,  in  December,  1878,  or  January,  1879,  and  told 
Drinkard  at  the  time  that  the  mare  was  his  property,  and  that 
no  one  had  any  claim  on  her ;  that  afterwards,  when  plaintiff 
saw  said  Drinkard  in  possession  of  said  mare,  he  told  Drinkard 
that  he  (D.)  had  traded  for  his  (plaintiff's)  property ;  but  that, 
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in  saying  this,  plaintiff  was  only  joking.  It  was  proved  on  the 
part  of  the  defense,  by  tlie  testimony  of  said  Drinkard  on  cross- 
examination,  that  plaintiff  told  him,  after  he  had  traded  said 
mule  Beck  for  said  mare,  that  he  had  traded  for  his  property, 
in  trading  for  the  said  mare,  hut  that  it  was  ail  right.  The 
defendant  introduced,  also,  evidence  showing  that  Pritchett 
traded  the  mule  John  for  the  Clanton  mare  in  August,  1878; 
that  Clanton  traded  said  mule  John  (the  subject  of  this  suit), 
in  September,  1878,  to  said  defendant.  One  J.  L.  Adams 
testified,  also,  that  in  October,  1878,  he  offered  to  trade  a  mule 
to  plaintiff,  for  the  mare  plaintiff  was  then  riding;  and  that 

Elaintiff  told  him,  he  did  not  wish  to  trade  said  mare,  but  that 
e  had  a  mare  in  the  possession  of  said  Pritchett,  which  he 
supposed  witness  well  knew  as  the  Clanton  mare^  and  would 
trade  her  for  witness'  mule ;  and  that,  if  witness  would  name 
a  day,  he  would  send  for  said  mare,  and  have  her  at  his  house, 
and  would  trade  her  to  witness  for  his  mule.  One  McCall 
testified,  also,  that  while  Pritchett  had  said  mare  in  his  posses- 
sion, and  before  he  had  traded  her  to  said  Drinkard,  Pritchett 
expressed  a  desire  to  trade  her  to  McCall  for  a  mule ;  that  they 
did  not  trade,  because  Pritchett  required  witness  to  pay  $10  to 
boot ;  and  that  soon  afterwards,  on  meeting  plaintiff,  who  in- 
quired why  the  trade  had  not  been  made,  and  was  told  that  he 
(witness)  was  not  able  to  pay  the  $10  demanded,  plaintiff  told 
him  that  he  (plaintiff)  would  have  to  pay  the  boot,  and  was 
willing  to  do  so,  and  told  witness  to  '  go  ahead  and  make  the 
traded  and  that  he  would  pay  the  ten  dollars  boot.  The  de- 
fendant testified  for  himself,  that  after  he  had  traded  for  said 
nmle  John^  in  the  latter  part  of  September,  1878,  he  remained 
in  the  (juiet  possession  of  said  mule  until  in  March,  1879,  and 
never  heard  of  plaintiff's  setting  up  any  claim  to  said  mule 
until  he  was  sued.  This  was,  in  substance,  all  the  evidence  in 
the  case. 

*'  Plaintiff  s  counsel  argued,  in  his  closing  speech  to  the  jury, 
that  plaintiff,  having  hired  the  mule  to  Pritchett  for  a  year, 
had  no  right  to  demand  or  recover  the  mule,  from  the  person 
to  whom  Pritchett  had  traded  it,  until  after  the  expiration  of 
the  year  for  which  Prit(;hett  had  hired  it,  even  if  Pritchett 
had  traded  it  before  the  expiration  of  that  time.  The  de- 
fendant asked  the  following  charges  to  the  jury,  which  were 
in  writing,  and  to  the  giving  of  which  exceptions  were  duly 
reserved  by  the  plaintiff: 

'*  1.  That  if  tlie  jury  believed,  from  the  evidence,  that  the 
plaintiff  ratified  the  trade  of  Jerynf  for  John^  and  that  after- 
wards, when  Pritchett  traded  John  for  the  Clanton  mxire^  and 
while  said  mare  was  in  the  possession  of  said  Pritchett,  plaintiff 
claimed  said  mare  as  his  property,  and  himself  offered  to  trade 
Vol.  lxxii. 
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her,  this  was,  in  law,  a  ratification  of  the  trade  of  John  for  said 
mare,  and  plaintiff  can  not  recover  in  this  suit. 

"  2.  That  if  the  jnry  believed,  from  the  evidence,  that  the 
plaintiff,  after  the  trade  of  John  for  the  Clanton  mare^  claimed 
said  mare,  and  offered  and  attempted  to  exercise  acts  of  owner- 
ship over  her,  this  was  a  ratification  of  said  trade,  and,  when 
once  made,  could  not  be  revoked,  unless  made  under  a  misap- 
preliension  of  the  facts. 

"  3.  That  if  the  trade  of  John  was  made  before  the  expira- 
tion of  the  term  for  which  he  was  hired,  plaintiff  had  such  an 
interest  in  said  mule  as  would  have  entitled  him  to  sue  for  said 
TDuIe  at  any  time  after  said  trade,  provided  he  had  refused  to 
ratify  said  trade." 

These  several  charges  are  now  assigned  as  error. 

S.  J.  Gumming,  for  appellant. 
Jno.  Y.  Kilpatkick,  contra. 

BRICKELL,  C.  J. — The  only  assignments  of  error  in  the 
present  record  are  based  on  three  charges,  given  by  the  court 
at  the  request  of  the  defendant.  The  first  and  second  of  these 
charges  present  substantially  the  same  question ;  and  that  ques- 
tion was  directly  passed  on  by  this  court  when  this  cause  was 
before  us  at  a  former  term,  and  was  then  decided  adversely  to 
the  plaintiff. — Jones  v.  Atkinson^  68  Ala.  167.  We  are  satis- 
lied  that  the  conclusion  then  reached  is  correct ;  and  we,  there- 
fore, hold  that  the  Circuit  Court  did  not  err  in  giving  these 
charges. 

2.  As  a  fact  tending  to  sUow  that  the  plaintiff  had  ratified 
the  trade  made  by  his  bailee,  Pritchett,  by  which  he  exchanged 
the  mule  in  controversy  for  the  "  Clanton  mare,"  the  defendant 
testified,  that  he  was  in  the  quiet  possession  of  the  mule,  from 
the  latter  part  of  September,  1878,  until  some  time  in  March, 
1879;  and  that  he  never  heard  that  the  plaintiff  claimed  the 
mnle,  until  this  suit  was  commenced.  To  avoid,  no  doubt,  the 
force  of  this  evidence,  the  plaintiff's  counsel,  as  stated  in  the 
bill  of  exceptions,  argued  before  the  jury,  that,  as  he  had  hired 
the  mule  to  Pritchett  for  a  year,  he  had  no  right  to  demand  or 
sue  for  its  recovery  until  the  term  of  bailment  had  expired, 
although  Pritchett  had,  during  the  tenn,  exchanged  it  for  the 
mare.  This  argument  is  clearly  unsound.  If  the  exchange 
was  made  during  the  term  of  the  bailment,  without  plaintiff's 
consent,  this  amounted  to  a  conversion  of  the  mule,  and  au- 
thorized the  plaintiff  forthwith  to  terminate  the  bailment,  and 
to  sue  for  the  recovery  of  the  mule. — Story  on  Baihiients, 
§g  396  and  413;  GreenL  on  Ev.  §  642;  Nelson  v.  Boi^durant, 
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26  Ala.  341.     Evidently  to  meet  this  argument,  the  third  charge 
was  asked  by  the  defendant,  and  it  is  free  from  error. 
Affirmed. 


The  State  v.  Bauerman. 

Indictment  against  Immigrant^  for  Leaving  Service  without 
Paying  Expenses  Advanced, 

1.  Appeal  by  State. — Under  the  statute  giving  the  State  a  right  of  ap- 
peal in  a  criminal  case,  when  the  statute  under  which  the  indictment 
was  found  is  held  to  be  unconstitutional  (Sess.  A(;ts  1880-81,  p.  65),  the 
record  must  affirmatively  show  that  the  constitutionality  of  the  statute 
was  assailed  by  demurrer,  and  that  the  court  held  it  to  be  unconstitu- 
tional ;  and  when  the  record  does  not  affirmatively  show  this,  the  ap- 
peal will  be  dismissed. 

Appeal  from  the  Circuit  Court  of  Escambia. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

The  indictment  in  this  case  was  found  at  the  March  term  of 
said  court,  1881,  and  charged  that  the  defendant,  Joseph  Bauer- 
man,  "  an  immigrant,  and  a  citizen  of  North  Carolina,  who  had 
contracted  with  William  M.  Carney,  in  said  State  of  North 
Carolina,  to  serve  him  as  a  laborer,  for  twelve  months,  in  the 
State  of  Alabama,  at  and  for  a  compensation  of  twenty-five 
dollars  per  month,  and  having  obtained  from  said  Carney  his 
passage-money  to  this  State,  and  other  advances,  to  the  aggregate 
amount  of  nineteen  dollars,  did  abandon  or  leave  the  service  of 
said  Carney,  eleven  months  before  the  expiration  of  his  t«rm  of 
service,  without  re-paying  all  of  said  passage-money  and  other 
advances ;  against  the  peace,"  &c.  The  defendant  demurred  to 
the  indictment,  assigning  the  following  grounds  of  demurrer: 
"  Ist,  that  said  indictment  does  not  allege  that  the  contract  of 
service  between  defendant  and  the  alleged  employer  is  in  writ- 
ing, and  recorded  in  the  probate  office  of  the  county  of  em- 
ployer's residence ;  2d,  that  said  indictment  does  not  charge  de- 
fendant with  the  violation  of  any  law  in  this  State ;  3d,  that 
said  indictment  does  not  show  that  defendant  was  an  emigrant, 
with  whom  a  contract  had  been  made  in  a  foreign  countrj^, 
or  that  it  was  within  two  years  after  the  arrival  of  such  emi- 
grant in  this  country."  The  judgment  on  the  demurrer  is  in 
these  words :  "  Comes  the  State,  by  its  solicitor,  and  also  the 
defendant  in  his  own  proper  person,  and  by  counsel ;  and  the 
defendant  demurs  to  the  indictment ;  which  demurrer,  upon 
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consideration  by  the  court,  is  sustained ;  to  which  ruling  the 
State,  by  its  solicitor,  excepts ;  and  the  said  indictment  is  quashed 
and  annulled." 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

J.  M.  WHrrEHEAD,  contra. 

SOMERVILLE,  J.— The  present  appeal  is  taken  by  the 
State,  from  the  indgment  of  the  Circuit  (5ourt,  sustaining  a  de- 
murrer to  an  indictment  in  a  criminal  case.    • 

Such  an  appeal  is  authorized,  in  certain  cases,  under  a  late 
statute,  entitled  "  An  act  to  secure  the  right  of  appeal  to  the 
State  in  criminal  cases,  when  the  act  of  the  General  Assembly, 
under  which  the  indictment  is  found,  is  held  to  be  unconsti- 
tutional;" which  was  approved  December  8th,  1880. — ^Acts 
1880-81,  p.  65.  This  act  provides,  that  "  the  constitutionality 
of  a  statute,  under  which  an  indictment  is  found,  can  only  be 
raised  by  demurrer  to  the  indictment  or  complaint,"  and  that, 
when  the  act  is  held  to  be  unconstitutional,  "  the  solicitor  may 
take  an  appeal  on  behalf  of  the  State,  to  the  Supreme  Court." 

The  conditions,  upon  which  this  right  is  secured  to  the  State, 
it  will  thus  be  seen,  are  two :  firat^  the  act  must  have  been 
pronounced  by  the  lower  court  to  be  unconstitutional:  second^ 
this  decision  must  have  been  made  by  the  court  on  demxirrer^ 
interposed  bv  the  defendant.  An  exception  being  thus  incor- 
porated by  this  statute  into  the  general  rule,  which  denies  to 
the  State  the  right  of  appeal  in  criminal  cases,  we  are  of  opin- 
ion that  the  record  should  affirmatively  show  that  the  constitu- 
tionality of  the  act  assailed  was  one  of  the  questions  specifically 
presented  by  the  demurrer.  The  clear  legislative  intent  is, 
tliat  the  lower  court  shall  not  consider  or  decide  the  question  of 
the  constitutionality  of  any  statute,  unless  it  is  presented  by 
demurrer  with  reasonable  certainty,  alleging^  in  substance,  that 
the  statute  is  violative  of  a  certain  article  and  section  of  the 
constitution,  or,  at  least,  in  what  particular  respect  it  is  viola- 
tive of  the  fundamental  law.  If  the  judgment-entry  shows, 
however,  that  the  specific  ground  of  the  court's  decision  was 
the  unconstitutionality  of  the  act  under  which  the  indictment 
was  found,  and  any  ground  of  demurrer  assigned  is  broad 
enough  to  embrace  the  question,  although  ambiguous,  we  need 
not  say  that  the  State  would,  in  such  cases,  be  debarred  of  the 
right  of  appeal  intended  to  be  secured  by  the  act  under  con- 
sideration. But  it  is  needless  to  say  that  such  a  case  can  not 
properly  arise,  so  long  as  a  proper  regard  is  had  for  the  rules 
of  pleading  in  nisirprivs  courts. 

The  record  fails  to  show  a  case  within  the  statute,  it  no 
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where  appearing  that  the  act,  under  which  the  indictment  was 
found,  was  declared  to  be  unconstitutional  by  the  Circuit  Court, 
or  that  it  was  assailed  by  demurrer  on  this  specific  ground. 
The  appeal  is,  for  this  reason,  dismissed. 


iS^  Gayle's  Adm'r  v.  Johnston. 

TO  as? 
■jg^  336  Applicatio7i  hy  Administrator  fo7*  Order  to  sell  Lands  for 

,^  1^1  Payment  of  Debts, 

U^^J^  1.     Plea  of  statute  of  limitations  of  three  years. — A  plea  of  the  statute 

of  limitations  of  three  years  must  aver  that  the  demand  sued  on  is  an 
open  account,  and  the  omission  of  this  averment  makes  the  plea  demur- 
rable ;  but  this  rule  of  pleading  is  not  applicable  to  a  proceeding  in  the 
Probate  Court,  where  an  administrator  files  a  petition  asking  an  order  to 
sell  lands  for  the  payment  of  debts,  and  the  defense  is  set  up  that  the 
debts  asserted  against  the  estate  are  barred  by  the  statute  of  limitations. 

2.  Petition  to  sell  lands  for  payment  of  debts ;  pleadings  and  defeme$. 
In  a  proceeding  before  the  Probate  Court  for  an  order  to  sell  lands  for 
the  payment  of  debts,  the  technical  rules  of  pleading  can  not  be  strictly 
applied.  It  is  not  necessary  that  the  petition  should  particularly  tie- 
scribe  the  debts,  to  the  payment  of  which  the  lands  are  sought  to  be 
subjected ;  the  answer  of  the  heir  or  devisee,  denying  the  existence  of 
the  asserted  debts,  may  be  in  terms  equally  general ;  and  on  the  issue 
thus  formed,  the  burden  of  proof  being  on  tlie  administrator,  if  the  debts 
proved  are  open  to  any  legal  defense,  which  could  be  available  against 
an  action  by  the  creditor,  that  defense  is  equally  available  to  the  heir  or 
devisee. 

3.  Open  account. — A  demand  arising  out  of  contract,  the  terms  of 
which  have  not  been  agreed  on  between  the  parties,  whether  it  consists 
of  one  item  or  more,  is  an  open  account,  withm  the  bar  of  the  statute  of 
limitations  of  three  years ;  so,  also,  is  a  demand  for  personal  or  profes- 
sional services  rendered,  the  value  of  which  can  only  be  recovered  on  a 
quantum  meruit;  but  a  claim  for  money  paid  on  request,  under  circum- 
stances from  w^hich  the  law  implies  a  promise  to  repay,  is  not  an  open 
account. 

4.  .S'awi^  ;  professional  services  of  physician. — A  demand  for  profes- 
sional services  as  a  phvsician,  rendered  to  the  intestate  in  his  life-time, 
is  an  open  account,  when  the  value  of  the  services  was  not  agreed  on 
between  the  parties ;  and  the  frequent  expressions  and  declarations  of 
the  intestate,  showing  an  anxiety  that  the  claim  should  be  paid,  but  not 
admitting  an  indebtedness  in  any  particular  sum,  can  not  change  the 
character  of  the  demand. 

5.  Same;  burial  expenses. — Burial  expenses  of  the  decedent,  which 
necessarily  devolve  on  his  friends  and  relations  before  the  grant  of  ad- 
ministration, are  regarded  as  money  paid  on  the  request  of  the  personal 
representative,  and  the  law  implies  a  promise  on  nis  part  to  repay  it ; 
and  a  claim  for  such  expenses,  so  paid,  is  not  an  open  account. 

6.  Parties  to  proceeding  ;  appointment  of  administrator  ad  litem.-^n 
an  apjSlication  by  an  administrator  for  an  order  to  sell  lands  for  the  pay- 
ment of  debts,  which  is  contested  by  the  heirs  or  devisees,  the  admmis- 
trator  is  their  adversary,  whether  he  is  personally  a  creditor  or  not ;  and 
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there  can  be  no  necessity  for  the  appointment  of  a  special  administrator 
ad  litem  (Code,  §  2625). 

Appeal  from  the  Probate  Court  of  Dallas. 

Tried  before  the  Hon.  P.  G.  Wood. 

In  the  matter  of  the  petition  of  Anna  M.  Gayle,  as  the  ad- 
ministratrix of  the  estate  of  Lou  Keese  Gayle,  deceased,  for  an 
order  to  sell  lands  for  the  payment  of  debts.  The  petition  was 
filed  on  the  18th  August,  1881,  and  alleged,  "that  said  decedent 
died  intestate;  that  the  personal  property  of  the  estate  is  insuf- 
ficient to  pay  the  debts  thereof;  that  the  lands  of  said  estate, 
which  it  is  desirable  to  sell  for  the  payment  of  the  debts  thereof, 
are  an  undivided  one-fifth  interest  in  the  lands  of  the  estate  of 
Mrs.  Mary  L.  Gayle,  deceased,  who  was  the  mother  of  said  L. 
R  Gayle,"  and  particularly  described  the  lands.  The  decedent 
died,  intestate  (so  far  as  the  record  shows),  on  the  30th  June, 
1875,  being  unmarried,  and  under  the  age  of  twenty-one  years ; 
and  her  surviving  brothers  and  sisteref  were  her  lieirs  at  law, 
and  the  distributees  of  her  estate.  Mrs.  Rebecca  D.  Johnston, 
the  wife  of  Wm.  S.  Johnston,  one  of  the  sisters,  died  a  short 
time  before  the  petition  was  tiled ;  and  her  surviving  husband, 
William  S.  Johnston,  and  the  guardian  ad  litem  of  Tier  infant 
children,  who  was  also  appointed  administrator  ad  litem  of  her 
estate,  appeared  and  contested  the  petition.  The  contestants 
filed  a  aemurrer  to  the  petition,  which  was  overruled  by  the 
court ;  and  they  then  filed  an  answer,  denying  all  the  allega- 
tions of  the  petition,  alleging  that  "  all  the  debts  against  said 
estate  are  barred  by  the  statute  of  limitations  of  three  years," 
and  by  the  statute  of  limitations  of  six  years,  and  setting  up 
other  defenses.  The  court  sustained  a  demurrer  to  the  answer, 
as  to  these  other  defenses,  which  require  no  notice;  but,  on  the 
evidence  adduced,  held  that  all  the  debts  asserted  against  the 
estate  were  open  accounts,  and  were  barred  by  the  statute  of 
limitations  of  three  years,  and  therefore  dismissed  the  petition, 
at  the  costs  of  the  petitioner.  The  principal  debts  claimed 
against  the  estate  were — 1st,  a  demand  in  favor  of  the  admin- 
istratrix personally,  for  $960,  on  account  of  personal  services 
rendered  for  the  -intestate,  in  nursing  and  taking  care  of  her, 
during  the  twelve  months  preceding  ner  death;  2d,  a  demand 
in  favor  of  said  administratrix  personally,  for  $80,  the  price 
paid  for  a  burial  casket ;  3d,  a  demand  in  favor  of  Dr.  13.  II. 
Kiggs,  for  $256,  for  professional  services  rendered  to  the  intes- 
tate during  the  last  twelve  months  of  her  life.  Evidence  was 
introduced  by  the  administratrix  showing  the  value  of  these 
services,  and  the  repeated  declarations  by  the  intestate  of  her 
desire  that  these  claims  should  be  paid ;  and  several  exceptions 
were  reserved  to  the  rulings  of  tne  court  in  connection  with 
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this  evidence.  The  order  appointing  an  administrator  ad  litem 
for  the  estate  of  Mrs.  Rebecca  D.  Johnston,  the  decree  dis- 
missing the  petition,  and  holding  that  the  debts  proved  against 
the  estate  were  open  accounts,  and  the  several  rulings  on  evi- 
dence to  which  exceptions  were  reserved,  are  now  assigned  as 
error. 

W.  R.  Nelson,  for  appellant. 

Saiterfield  &  Young,  contra. 

BRICKELL,  C.  J. — It  may  be  conceded  to  the  appellant^ 
that  a  plea  of  the  statute  of  limitations  of  three  years  should 
aver  the  cause  of  action  is  an  open  account,  and,  if  the  aver- 
ment is  omitted,  the  plea  is  demurrable.  But,  in  a  proceeding 
of  this  character,  in  the  Court  of  Probate,  to  subject  lands  de- 
vised or  descended  to  the  payment  of  debts,  the  formal  plead- 
ings pertaining  to  courts  of  law  or  equity  are  not  contemplated, 
nor  are  they  usual  or  practical.  The  application  of  the  per- 
sonal representative  is  sufficient,  if  in  general  terms  it  avers  the 
existence  of  debts  against  the*  ancestor ;  no  description  of  the 
debts,  no  averment  of  the  persons  to  whom  they  are  due,  or  of 
the  time  of  their  creation,  or  when  payable,  is  necessary.  Any 
such  averment  would  render  the  application  unnecessarily  pro- 
lix, and  would  be  inconsistent  witn  the  simplicity  of  the  pro- 
ceedings prescribed  by  the  statute.  The  answer  of  the  heir  or 
devisee  is  sufficient,  if  in  terms  as  general  it  denies  the  exist- 
ence of  debts,  to  the  payment  of  which  the  lands  are  subject. 
An  issue  is  thus  formed,  and  the  burden  of  proof  is  devolved 
upon  the  pereonal  representative,  the  actor  in  the  proceeding, 
who  has  knowledge  of  the  debts  for  the  payment  of  which  he 
seeks  a  sale  of  the  lands.  If  the  debts  proved  are  open  to  any 
legal  defense — to  any  defense  which  the  ancestor  could  make  if 
living,  or  which  the  personal  representative  could  make  if  the 
creditors  were  suing  him, — the  heir  or  devisee  has  the  unquali- 
fied right  to  interpose  and  rely  upon  it. — Bond  v.  Smith,  2  Ala. 
660;  llarwood  v.  Harper^  54  Ala.  659;  Teague  v.  CorhiU, 
57  Ala.  529;  Garrett  v.  Brewer,  59  Ala.  513;  Scott  v.  Ware, 
64  Ala.  174. 

The  material  point  of  controversy  between  the  parties  is, 
whether  the  claims  proved  to  exist  against  the  intestate  are  open 
accounts  within  the  bar  of  the  statute  of  limitations  of  three 
years.  The  character  or  description  of  account  which  comes 
within  the  meaning  of  the  term  open  account,  employed  in  the 
statute,  has  been  frequently  determined.  Whether  the  account 
consists  of  a  single  or  of  many  items,  if  the  terms  of  the  con- 
tract have  not  been  adjusted  by  the  agreement  of  the  parties, 
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the  demand  is  an  open  account. — Maury  v,  Masoviy  8  Port.  211 ; 
Sheppard  v.  WilJcina^  18  Ala.  359.  The  claim  of  the  appellant, 
for  tne  services  rendered  to  the  intestate,  falls  precisely  within 
the  character  and  description  of  claims  there  denned  as  an  open 
account.  The  sum  to  be  paid  her  was  not  settled  between  her- 
self and  the  intestate,  and  the  extent  of  her  ri^ht  of  recovery 
is  the  reasonable  value  of  her  services,  to  be  ascertained  by  evi- 
dence. The  accounts  of  the  physicians  stand  upon  the  same 
footing.  There  was  no  stipulation  with  the  intestate  as  to  the 
sum  to  be  paid  them,  for  the  services  they  rendered.  The 
right  of  recovery  is  upon  a  qvuntuw-  meruit — such  compensa- 
tion as  it  is  shown  by  evidence  the  parties  rendering  the  ser- 
vices ought  in  equity-and  good  conscience  to  receive.  There 
is  no  special  contract  upon  which  a  recovery  can  be  had.  It  is 
against  claims  not  resting  in  special  contract,  dependent  wholly 
upon  the  implication  of  law  from  facts  proved,  the  statute  is 
directed.  Tiie  parties  are  forewarned,  a  reajsonable  time  is 
given  for  the  reduction  of  the  claim  to  a  stated  account,  or  in 
some  other  form  to  a  special  agreement,  withdrawing  it  from 
the  operation  of  the  statute.  Tne  frequent  expression  by  the 
intestate  of  her  anxiety  that  these  claims  should  be  paid,  is  in- 
sufficient to  change  their  character.  There  was  no  recognition 
or  admission  of  any  particular  sum  as  due  or  owing,  and  they 
are  in  themselves  too  general  and  uncertain  to  be  construed  into 
evidence  of  an  account  stated,  or  of  the  correctness  of  the  claims 
as  now  presented. —  Watson  v.  Byers^  6  Ala.  393 ;  Boxley  v, 
Gayle^  19  Ala.  151.  The  willingness  of  any  one  or  more  of 
the  heirs  that  these  claims  should  be  paid,  is  not  a  fact  of  im- 
portance in  this  proceeding,  directed  to  a  sale  of  the  lands  of 
the  intestate,  and  in  which  it  must  be  shown  there  are  valid  and 
subsisting  debts  of  her  creation,  to  the  payment  of  which  the 
law  subjects  them. 

The  remaining  claim  is  for  money  paid  by  the  appellant  for 
a  burial  casket  ^r  the  intestate.  Funeral  expenses,  says  Lord 
Coke,  according  to  the  degree  and  quality  of  the  deceased,  at 
common  law  were  allowed  of  the  goods  of  the  deceased,  before 
any  debt  or  duty  whatever,  and  his  burial  was  the  first  duty  of 
an  executor.  If  there  was  no  executor,  or  if  he  was  unknown, 
or  not  at  hand,  a  friend  or  a  stranger  may  attend  to  the  duty, 
and  bury  the  deceaBed  in  a  manner  suitable  to  the  estate  he 
leaves  behind  him ;  and  the  necessary  expenses  must  be  repaid 
him  by  the  personal  representative,  having  assets,  though  he 
neither  ordered,  nor  had  knowledge  of  the  expenditure. — 2  Wil- 
liams Ex'rs,  871.  The  burial,  of  necessity,  Jiere  devolves  as  a 
duty  upon  friends  or  relatives ;  for,  until  fifteen  days  after  death, 
there  can  be  no  administration,  or  grant  of  letters  testamentary. 
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Priority  of  payment  of  funeral  expenses,  as  at  common  law, 
.  the  statute  secures. — Code  of  1876,  §  2430.  The  amount  of 
such  expenses,  when  paid  by  a  friend  or  relative,  is  regarded  as 
money  paid  on  request  of  the  personal  representative;  and  the 
law  raises  a  promise  to  repay  it,  so  far  as  he  has  assets. — Hap- 
good  V.  HougkUm^  10  Pick.  154.  Money  paid  on  request  is  not 
an  ojjen  account — the  amount  which  is  to  be  repaid  is  not  de- 
pendent on  any  future  liquidation  or  settlement  between  the 
parties,  and  the  claim  for  it  is  not  within  the  bar  of  the  statute 
of  limitations  of  three  years. — Caruthera  v,  Mardis^  3  Ala.  699. 
Six  years  had  not  elapsed  from  the  death  of  the  intestate,  when 
this  expense  was  incurred,  until  the  grant  of  administration  to 
the  appellant ;  and  after  the  grant  there  was  no  room  for  the 
running  of  the  statute  of  limitations.  The  evidence  shows  sat- 
isfactorily a  want  of  personal  assets  for  the  payment  of  debts, 
and  the  existence  of  this  debt  created  the  necessity  for  the  sale 
of  the  lands,  which  is  contemplated  by  the  statute.  We  deem 
it  proper  to  say,  in  this  connection,  that  there  is  no  evidence  in 
the  record  tending  to  show  the  expenditure  was  extravagant  or 
unreasonable.     The  amount  of  such  expenditures  should   be 

Saduated  to  the  degree  and  condition  in  life  of  the  deceased, 
e  value  of  the  estate  he  may  leave,  and,  when  the  rights  of 
creditors  are  involved,  the  probability  of  the  solvency  of  the 
<3state  ought  to  be  regarded  by  those  who  may  make  tnem. 

The  appointment  of  an  administrator  ad  litem  for  the  rep- 
resentation of  the  estate  in  this  proceeding  was  unnecessary 
and  unauthorized.  Such  an  appointment  is  necessary  or  proper 
— ^is  contemplated  by  the  statute — only  when  there  is  not  a  legal 
representative  of  the  estate,  or  the  legal  representative  has  an 
adverse  interest.  In  cases  where  there  is  a  full  representation 
of  all  the  rights  and  interests  involved  in  the  estate,  by  the 
presence  of  the  parties  in  whom  these  reside,  thwe  can  be  nei- 
ther necessity  nor  propriety  in  the  intrusion  of  an  administrator 
ad  litem. — Code  of  1876,  §  2625.  The  personal  representative, 
in  a  proceeding  of  this  character,  whetner  he  be  a  creditor  or 
not,  stands  in  an  adversary  relation  to  the  heirs  or  devisees. 
The  interests  in  the  estate  he  represents,  are  the  interests  of 
creditors.  The  heirs  or  devisees  must  be  before  the  court  in 
the  attitude  of  defendants,  having  full  opportunity  to  protect 
their  rights.  It  is  difficult  to  perceive  wno  an  administrator 
ad  Iftefji  could  represent,  or  what  function  or  duty  he  could  have 
to  perform. 

There  are  other  questions  presented  by  the  assignment  of  er- 
rors, not  of  any  practical  importance,  and  we  do  not  deem  it 
necessary  to  consider  them. 

The  decree  of  the  Court  of  Probate  must  be  reversed,  and 
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the  canse  remanded,  for  further  proceedings  in  accordance  with 
this  opinion. 


TVels  V.  Goetter,  TVell  &  Co. 

Bill  in  Equity  hy  Creditor^  to  set  aside  Fraudulent  Convey- 

am.ce. 

1.  Receiver;  when  appointed  before  answer. — By  the  modern  English 
practice,  and  by  the  practice  in  this  country,  a  receiver  may  be  appointed 
before  answer  filed,  when  a  pressing  necessity  is  shown,  since  delay 
might  defeat  the  object  sought  by  the  application. 

2.  Same ;  at  whose  instance  appointed. — As  a  general  rule,  a  receiver 
will  not  be  appointed  at  the  instance  of  a  party  who  does  not  show  some 
title,  claim,  uen  or  interest,  in,  to,  or  upon  the  property,  or  specific  thing 
in  litigation ;  but  a  creditor  by  simple  contract  only,  being  now  author- 
ized by  statute  to  file  a  bill  to  reach  and  subject  proj>erty  fraudulently 
conveyed  by  his  debtor  (Code,  ^  3886),  acquires  by  his  bill,  and  the  ser- 
vice of  process  under  it,  such  an  interest  and  Jien  in  and  upon  the  prop- 
erty as  entitles  him  to  ask  the  appointment  of  a  receiver  for  its  custooy 
and  preservation. 

Appeal  from  the  Chancery  Court  of  Conecuh. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  22d  November,  1882, 
by  Goetter,  Weil  &  Co.,  a  mercantile  partnership  doing  busi- 
ness in  the  city  of  Montgomery,  as  a  creditor  at  large  of  M.  H. 
Jacoby,  against  said  Jacoby  and  Mark  Weis ;  and  sought  to  set 
aside,  on  the  ground  of  fraud,  a  sale  and  transfer  of  his  entire 
stock  of  goods  by  said  Jacoby  to  said  Weis ;  and  also  an  injunc- 
tion to  prevent  the  defendants  from  removing  or  disposing  of 
the  goods,  and  the  appointment  of  a  receiver  to  take  charge  and 
custody  of  the  property ;  on  the  ground  that  the  defendants 
were  insolvent,  and  were  fraudulently  selling  the  goods  for  cash. 
The  decree  is  sued  out  from  a  decretal  order  appointing  a  re- 
ceiver, and  that  order  is  assigned  as  error. 

Stallworth  &  Burnett,  and  D.  P.  Bowles,  for  the  appel- 
lants, cited  High  on  Receivers,  §§  406,  103-4;  ^McLean  v, 
Presley^  56  Ala.  212 ;  Hughes  v,  ISatckett  cfe  Trimble,  55  Ala. 
631 ;  Brierfidd  Iron  Works  v.  Foster,  54  Ala.  622 ;  Story's  Eq. 
PL  §  309;  1  Dan.  Ch.  Pr.  §  395. 

Farnham  &  Rabb,  contra,  cited  2  Story's  Equity,  §  831 ;  Fjo 
parte  WaZker,  25  Ala.  81 ;  Ban^d  v.  Bvngham,  54  Ala.  466 ; 
2  Dan.  Ch.  Pr.  1406,  1426;  Evans  v.  Welch,  63  Ala.  250. 
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STOXE,  J. — This  is  an  appeal  from  an  order  appointing  a 
receiver,  and  the  record  presents  no  other  question.  The  bill 
was  filed  November  22d,  1882,  and  on  the  same  day  summons 
was  issued  and  served  on  each  of  the  defendants.  On  the  same 
day,  November  22d,  a  petition  was  filed,  praying  the  appoint- 
ment of  a  receiver,  and  setting  November  28th  lor  its  hearing 
in  vacation.  Notice  of  this  motion  was  also  issued  and  served 
on  the  same  day,  November  22d.  The  bill  was  by  a  creditor 
at  large,  and  was  fifed  under  section  3886  of  the  Code,  which 
enacts  that,  "  a  creditor  without  a  lien  may  file  a  bill  in  chan- 
cery, to  subject  to  the  payment  of  his  debt  any  property  which 
has  been  fraudulently  transferred,  or  attempted  to  be  fraudu- 
lently conveyed  by  his  debtor."  The  chancellor  first  made  an 
order  for  an  injunction,  prescribing  the  bond  to  be  given  by 
complainants  before  its  issue,  and  then  appointed  a  receiver, 
the  appointment  to  take  eJBfect  after  the  injunction  bond  should 
be  approved,  and  requiring  the  receiver  to  give  bond  before 
entering  upon  the  trust.  The  bonds  were  given,  and  an  order 
was  issued,  placing  the  receiver  in  possession,  and  prescribing 
his  duties.  The  property  sought  to  be  condemned  is  a  stock  ot 
merchandise,  alleged  to  have  belonged  to  Jacoby,  the  debtor, 
and  charged  to  have  been  fraudulently  conveyed  to  Weis. 

It  is  urged  for  appellant,  that  the  application  for  a  receiver 
was  premature,  and  should  not  have  been  entertained  until  af- 
ter answer  filed.  Such  is  said  to  have  been  the  rule  in  the  ear- 
lier English  practice.  But  the  rule  there  was  relaxed  many 
years  ago.  In  a  note  to  Hugueninv,  Bdsily^  13  Vesey,  105-7, 
it  is  said,  "  that,  in  modern  practice,  an  order  for  a  receiver  may 
be  obtained  on  motion,  grounded  on  affidavit,  before  answer, 
whenever  justice  appears  to  require  it."  In  High  on  Receivers, 
§  103,  the  author  says :  "  It  may  be  regarded  as  the  settled  En- 
glish practice,  to  grant  receivers  before  answer,  in  cases  of 
emergency  calling  for  immediate  interference  of  the  court  to 
protect  the  equities  of  plaintiffs,  and  where  the  merits  of  the 
cause  are  sufficiently  disclosed  by  afiidavits ;  and  if  defendant 
has  put  in  an  affidavit,  in  opposition  to  plaintiff's  affidavit  upon 
the  motion,  the  affidavit  will  be  regarded  as  a  sufficient  appear- 
ance for  the  purpose  of  entertaining  the  motion."  This  is  the 
principle  declared  in  Yann  v,  Bamett^  2  Bro.  C.  C.  168.  In 
section  105,  Mr.  High,  speaking  of  cases  of  fraud  and  imminent 
dantjer,  sayfl :  "  Where  the  emergency  shown  is  such  as  to  ren- 
der it  essential  to  justice  that  a  receiver  should  be  immediately 
appointed,  it  may  be  done  before  answer,  since  to  delay  the 
relief  might  entirely  defeat  the  object  sought  by  the  applica- 
tion."    There  is  nothing  in  this  objection. 

It  is  objected,  in  the  next  place,  that  the  complainants  are 
only  creditors  at  large,  without  a  judgment,  and  that  therefore 
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thej  are  not  entitled  to  have  a  receiver  appointed  at  this  stage 
of  the  proceedings.  The  general  mle  is,  that  to  entitle  a  com- 
plainant to  a  receiver,  he  must  show  some  title  or  claim,  lien 
upon,  or  interest  in  the  specific  thing,  the  subject  of  the  litiga- 
tion. A  mere  creditor  at  large,  seeking  in  the  ordinary  way  to 
collect  his  money,  has  no  right  to  this  extraordinary  remedy. 
It  is  nevertheless  remedial,  very  beneficial  in  its  operation  when 
rightly  invoked,  and  should  not  be  withheld  from  cases  falling 
within  its  principles. — High  on  Rec.  §  406.  "In  cases  where 
an  estate  is  held  by  a  party,  under  a  title  obtained  by  fraud,  actual 
or  constructive,  a  receiver  will  be  appointed." — Story's  E(j.  Jur. 
§  834.  "  The  practice  is  especially  salutary  in  cases  of  credit- 
ors' bills  in  aid  of  the  enforcement  of  judgments;  and  in  this 
class  of  cases  receivers  are  almost  uniformly  granted  before  an- 
swer."— High  on  Receivers,  §  i05.  "  Creditors,  even  before 
judgment,  may  have  such  a  special  or  equitable  lien  upon  the 
debtor's  propertv  as  to  entitle  them  to  the  aid  of  equity,  and  to 
the  protection  oi  a  receiver." — lb.  §  408.  "  Fraudulent  assign- 
ments of  his  property  by  a  ludgment  debtor,  for  the  purpose 
of  hindering  and  defeating  his  creditors,  are  frequently  made 
the  foundation  for  proceedings  in  equity  for  the  appointment 
of  a  receiver  in  behalf  of  judgment  creditors." — ih,  §411. 
Such  proceedings  fasten  a  lien  upon  the  property,  which  will 
override  all  other  subsequently  accruing  Hens  and  purchases. 
Dargan  v.  Waring^  11  Ala.  988.  "If  the  creditor  has  a  lien 
or  charge  upon  the  property  of  the  debtor,  even  though  his 
demand  may  not  be  reduced  to  judgment,  he  occupies  a  differ- 
ent relation  from  that  of  a  mere  contract  creditor,  and  may 
properly  invoke  the  preventive  powers  of  the  court  for  his  pro- 
tection."— 2  High  on  Injunctions,  §  1404.  In  Brierfidd  Iron- 
works V.  Foster^  54  Ala.  622,  we  said :  "A  receiver  ought  to  be 
appointed  only  to  prevent  fraud,  save  the  subject  of  litigation 
from  material  injury,  or  rescue  it  from  threatened  destruction. 
Nor  should  it  be  done  then,  until  answer  to  a  bill  praying  it  has 
been  made  by  defendant,  unless  the  necessity  be  of  a  most  strin- 
gent character." 

What  we  have  above  quoted,  from  books  of  the  highest  au- 
thority, proves  two  propositions :  First,  that  in  cases  of  pressing 
emergency,  the  Chancery  Court  may  appoint  a  receiver  before 
answer  filed ;  and,  second,  a  receiver  may  be  appointed,  when- 
ever the  complainant  has  a  lien,  or  a  special  rignt  to  have  the 
property  or  funds  in  controversy  applied  to  the  payment  of  his 
claim.  Of  course,  this  must  be  taken  with  the  qualification, 
that  there  must  be  shown  a  sufficient  necessity  for  taking  the 
property  into  the  court's  custody. 

The  statute  which  now  forms  section  3886  of  the  Code  of 
1876  was  enacted  February  24,  I860.— Pamph.  Acts,  35.     Be- 
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fore  that  time,  a  bill  would  not  lie  in  such  a  case  as  this.  It 
did  lie,  to  enforce  a  judgment,  by  removing  fraudulent  obstruc- 
tions, in  such  a  case  as  that  shown  in  Dargan  v.  Waring,  supra  ; 
and  when  filed  and  served,  it  fastened  a  lien  on  the  property 
sought  to  be  subjected.  The  lien  was  not  the  result  of  the 
judgment,  for  the  judgment  in  that  case  was  not  a  lien.  It  re- 
sulted from  the  bill,  tiled  as  a  means  of  enforcing  the  judgment. 
There  can  be  no  question  that  if,  in  that  suit,  it  had  been  shown 
that  a  necessity  existed  for  preserving  the  fund,  or  its  income^ 
for  the  payment  of  the  judgment,  a  receiver  should  have  been 
appointed.  Insolvency  of  the  defendant,  and  threatened  waste, 
or  inadequacy  of  the  corpus  of  the  property  to  satisfy  the  de- 
mand, are  among  the  grounds  which  would  have  authorized 
this  extraordinary  remedy.  The  act  of  lb60  (Code,  §  3886) 
gives  to  a  creditor  without  a  liAi  the  same  right  to  pursue  prop- 
erty fraudulently  transferred,  or  attempted  to  be  fraudulently 
conveyed,  as  a  creditor  with  a  judgment  had  previously  had  ; 
and  when  a  bill  is  filed  under  that  statute,  and  process  of  sum- 
mons is  served  on  the  defendant,  "  a  lien  is  acquired  on  the 
property  conveyed,  which  will  prevail  over  any  subsequent 
alienation  by  the  debtor  or  his  grantee,  and  over  the  claims  of 
subsequent  judgment  creditors,  or  of  an  assignee  in  bankruptcy.'' 
Evans  v.  ^Velch,  63  Ala.  250.     Nothing  in  this  objection. 

The  sworn  statements  found  in  this  record  make  a  very  strong: 
prima  facie  case  of  pressing  emergency,  and  the  rebutting  affi- 
davits are  wholly  insufficient  to  overturn  it. 

Affirmed. 


Boykin  v.  Bank  of  Mobile. 

Action  on  Promissory  Note^  by  Indorsee  against  Maker, 

1.  Constiritction  of  writings;  questions  for  court  and  jury. — It  is  the 
province  of  the  coiirt  to  construe  written  instruments,  and  to  declare 
their  legal  effect;  although,  when  the  legal  operation  and  effect  of  tlie 
instrument  depends,  not  only  on  the  meaning  and  construction  of  the 
words  used,  but  also  upon  collateral  facts  and  extrinsic  evidence,  the  in- 
ference of  fact  to  be  drawn  from  the  evidence  should  be  submitted  to  the 
jury:  yet,  if  the  evidence  is  addressed  to  the  court,  without  objection, 
and  passed  on,  the  court  may  draw  all  such  inferences  as  the  jury  could 
properly  have  drawn. 

2.  Ambiguity  in  contracts;  ruUs  of  construction. — The  law  leans  against 
the  destruction  of  contracts  on  the  ground  of  uncertainty,  and  a  contract 
will  not  be  declared  void  on  that  ground,  unless,  after  reading  and  inter- 
preting it  in  the  light  of  the  circumstances  under  which  it  was  made» 
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and  supplying  or  rejecting  words  necessary  to  carry  into  effect  the  rea- 
sonable intention  of  the  parties,  their  intention  can  not  be  fairly  collected 
and  effectuated. 

3.  Promissory  note;  time  of  payment  omitted  or  uncertain;  parol  evi- 
dence in  aid  of, — A  i)romi88ory  note  ought,  regularly,  to  express  on  its 
face  the  time  at  which  it  is  payable ;  and  if  no  time  is  expressed,  or 
plainly  manifested,  and  a  blank  is  not  left  for  the  insertion  of  a  day  of 
payment  at  the  option  of  the  payee,  resort  may  be  had  to  extrinsic  evi- 
dence, showing  the  circumstances  under  which  the  note  was  executed, 
and  the  design  of  the  parties  in  executing  it,  in  order  to  explain  an  evi- 
dent omission,  and  to  fix  the  time  at  which  it  was  intended  to  make  the 
note  payable. 

4.  Same. — A  promissory  note  payable  '*  seventy-five  after  date^**  nego- 
tiable and  payable  in  bank,  and  proved  to  have  been  made  for  the  ac- 
t*omrao<lation  of  the  payees,  who  were  commission-merchants  in  Mobile, 
to  aid  them  in  their  business,  and  delivered  to  them  by  the  maker,  con- 
strued to  be  payable  seventy-five  days  after  date ;  and  parol  evidence 
wa«  held  admissible,  in  aid  of  the  evident  omission,  showing  the  char- 
acter of  negotiable  paper,  as  to  length  of  time  of  maturity,  which  the 
banks  in  the  city  would  accept. 

5.  Transfer  of  negotiable  note  as  collateral  security;  rights  of  holder^ 
and  defenses  by  maker. — A  creditor,  receiving  negotiable  paper  as  col- 
lateral security  for  the  payment  of  a  pre-existing  debt,  is  not  regarded 
as  having  acquired  it  for  valuable  consideration  in  the  usual  course  of 
trade,  and  is  not  entitled  to  protection  against  equities  and  defenses  on 
the  part  of  the  maker  of  which  he  had  no  notice ;  and  under  the  decisions 
of  this  court,  contrary  to  the  weight  of  authority,  accommodation  paper 
is  not  an  exception  to  this  rule. 

6.  Same. — To  constitute  a  purchaser  for  value,  of  notes  or  paper 
agreed  to  be  transferred  as  collateral  security  for  a  debt  contemporane- 
oubI}^  contracted,  it  is  not  necessary  that  the  notes  or  paper  should  be 
particularlv  described  at  tlie  time :  when  the  securities  are  subsequently 
transferred,  in  execution  of  the  agreement,  it  is  rendered  specific  anS 
certain,  and  the  creditor  becomes  a  holder  for  value. 

7.  Relevancy  of  evidence  as  to  terms  of  agreement  for  transfer  of  note  as 
collateral  security. — In  an  action  against  the  maker  of  a  negotiable  prom- 
is8or>'  note,  proved  to  have  been  given  for  the  accommodation  of  the 
payees,  and  ny  them  transferred  to  the  plain tiflf  bank  as  collateral  se- 
curity for  a  loan ;  the  defense  being  want  of  consideration,  and  the  terms 
of  the  agreement  -for  the  transfer  being  controverted — whether  it  wa& 
subsequent  to  the  loan,  or  was  made  under  an  agreement  contempora- 
neous with  the  loan ;  the  fact  that  no  portion  of  the  money  loaned  was 
drawn  out  of  the  bank  until  after  the  transfer  of  the  note,  is  relevant  and 
competent  evidence  for  the  plaintiff. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

This  action  was  brought  by  the  Bank  of  Mobile,  a  domestic 
corporation,  against  Starke  H.  Boykin ;  and  was  founded  on  a 
promissory  note  signed  by  said  Boykin  as  maker,  and  in  these 
words : 

"Mobile,  Ala.,  January  27th,  1880. 

"  Twenty-five  aftei^  date^  I  promise  to  pay  to  the  order  of  B. 
0.  James  &  Co.  twenty-live  hundred  dollars,  value  received, 
negotiable  and  payable  at  the  Southern  Bank  of  Alabama." 

This  instrument  was  indorsed  in  blank  by  the  payees,  and 
the  plaintiff  sued  as  their  indorsee ;  the  complaint  describing 
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the  instrument  as  a  promissory  note  payable  seventy-five  days 
after  date,  and  alleging  that  it  was  transferred  to  plaintiflF,  for 
value,  before  maturity,  and  was  still  due  and  unpaid.  The  de- 
fendant pleaded  the  general  issue,  and  several  special  pleas, 
which  alleged,  in  substance,  that  he  signed  the  note  for  the  ac- 
commodation of  the  payees,  and  that  it  was  transferred  and 
delivered  by  them  to  the  plaintiff,  as  collateral  security  for  a 
pre-existing  debt,  and  without  any  other  consideration.  Issue 
was  joined  on  these  pleas,  and  a  trial  by  jury  was  had  on  the 
demand  of  the  defendant.  A  bill  of  exceptions  was  reserved 
by  the  defendant,  to  the  rulings  of  the  court  on  the  trial,  in 
which  the  facts  are  thus  stated : 

"R.  F.  Manly,  a  witness  for  plaintiff,  testified  as  follows:  *I 
was  cashier  of  the  Bank  of  Mobile  in  March,  1880,  and  am 
now,  and  have  been  since  January,  1875.  I  know  B.  O.  James 
&  Co..  who  did  business  in  Mobile,  in  March,  1880,  as  cotton- 
factors  and  commission-merchants.  They  opened  an  account 
with  the  Bank  of  Mobile,  on  March  15th,  1880,  when  Mr. 
James  came  into  the  bank,  and  stated  that  he  would  like  to  do 
business  with  us,  as  the  bank  with  which  he  had  been  doing 
business  was  going  out  of  business,  and  that  he  would  like  to 
make  a  temporary  loan,  and  would  give  his  due-bill  and  secu- 
rity. I  was  also  acting  that  day  as  teller.  He  then  gave  me 
a  demand  note,  promising  to  pay  $5,000,  with  interest,  on  de- 
mand, and  two  notes, — the  one  now  sued  on  and  another.  He 
gave  me,  also,  at  the  time,  a  slip  containing  names  as  references 
as  to  the  solvency  of  the  makers  of  the  said  notes.  I  took  the 
note  of  said  B.  O.  James  &  Co.,  and  entered  the  $5,000  to 
their  credit  on  their  bank-book.  Later  during  the  day,  I  made 
inquiries  regai-ding  the  solvency  of  the  parties,  and  was  advised 
that  they  were  good  for  the  notes  they  had  signed.  He  gave 
me,  with  said  demand  note,  two  pieces  of  paper — first,  a  note 
signed  by  S.  H.  Boykin,  dated  January  27th,  1880  (the  note 
sued  on),  and  another  note.  I  am  not  certain  whether  I  gave 
him  the  bank-book  instantly,  or  after  I  made  the  inquiries. 
The  bank  took  Boykin's  said  note,  and  another,  for  $2,500 
each.  I  placed  the  $5,000  to  the  credit  of  said  B.  O.  James 
&  Co.,  and  they  checked  it  out  a  few  days  afterwards.  The 
Boykin  note  was  given  at  the  time  said  James  proposed  to  bor- 
row the  $5,000,  or  a  few  minutes  afterwards.  I  did  not  notice 
the  precise  reading  of  the  note.  We  were  not  at  that  time 
taking  paper  payable  in  the  fall.  The  Southern  Bank  of  Ala- 
bama is  in  Mobile.  I  had  been  doing  a  banking  business,  in  its 
various  phases,  for  many  years.'  Plaintiff's  counsel  then 
asked  said  witness  to  answer  this  question,  w^hich  was  for  the 
court :  '  Are  you  acquainted  with  the  usual  course  of  trade  in 
reference  to  time  paper,  and  the  length  of  time  usually  given 
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on  notes  taken  for  the  loan  of  money  by  the  banks  of  Mobile, 
in  March.  1880'?  The  witness  answered:  *I  am  acquainted 
with  the  usnal  time  for  which  paper  was  given,  for  security  for 
loans,  at  that  time.'  To  this  question  and  answer,  each,  the 
defendant  objected ;  and  he  excepted  to  the  overruling  of  his 
objections.  The  witness  further  answered :  '  Just  at  that  time, 
the  banks  were  not  commonly  taking  fall  paper,  but  were  usu- 
ally taking  paper  which  fell  due  in  two  or  three  months.  No 
?iper  was  taken  for  seventy-five  weeks,  months,  or  years.' 
he  defendant  moved  to  exclude  this  answer,  on  the  ground 
that  it  was  irrelevant ;  and  he  excepted  to  the  overruling  of  his 
objection.     The  court  received  the  foregoing  answers  to  said 

Snestion.  as  tending  to  show  the  situation  of  the  parties,  and 
be  circumstances  surrounding  them  at  the  time." 
The  plaintiff  then  offered  in  evidence  the  note  on  which  the 
action  was  founded,  above  copied ;  and  the  defendant  objected 
to  its  admission,  on  these  grounds :  "  1st,  because  said  instru- 
ment is  not  the  note  described  in  the  complaint ;  2d,  because 
there  is  a  variance  between  said  instrument  and  the  note  de- 
scribed in  the  complaint ;  3d,  because  said  instrument  is  irrele- 
vant." The  court  overruled  these  objections,  and  allowed  the 
instrument  to  be  read  in  evidence  to  the  jury ;  and  the  de- 
fendant excepted.  The  witness  Manly,  further  testifying, 
stated :  "  The  Boykin  note,  here  sued  on,  was  taken,  and  pinned 
to  the  demand  note  of  B.  O.  James  &  Co.  On  the  29th 
March,  1880, 1  made  demand  in  writing  of  B.  O.  James  &  Co., 
for  the  payment  of  the  loan  ;  but  it  was  not  paid,  and  has  not 
since  been  paid.  When  said  Boykin  note  was  offered,  I  had 
no  notice  that  it  was  accommodation  paper.  Mr.  James  stated, 
that  the  paper  was  good — that  the  maker  was  a  party  he  knew 
to  be  good ;  and  he  gave  me  references  to  others,  to  confirm 
his  statement.  It  was  on  the  faith  of  this  and  the  other  note 
that  we  placed  the  $5,000  to  the  credit  of  B.  O.  James  &  Co. 
They  checked  it  out  in  a  few  days.  I  paid  the  checks."  Said 
witness  testified  also,  on  cross-examination  :  "  The  usual  custom 
of  farmers',  or  country  merchants'  paper,  was  of  two  kinds : 
one  was  paper  expected  to  be  paid  out  of  the  present  crop,  and 
the  other  out  of  the  next  crop ;  one  was  long,  and  the  other 
was  short  paper.  I  have  seen  a  good  deal  of  it  fall  due  in 
April.  That  would  be  payable  out  of  the  crop  of  the  preced- 
ing year.  A  great  majority  of  such  paper  does  not  mature  at 
that  time.  There  is  a  great  deal  of  such  paper  maturing  in 
October,  November,  and  December,  but  a  respectable  amount 
in  March,  April,  and  May."  Said  witness,  on  re-examination 
by  plaintiff,  further  said:  "The  usual  period  of  paper  by 
country  merchants  or  farmers,  making  paper  in  January,  does 
not  run  into  the  next  season.  The  majority  of  it,  that  I  have 
seen,  matures  before  the  summer  months." 
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B.  O.  James,  a  witness  for  defendant,  thus  testified  :  "  I  did 
not  give  tlie  defendant  any  consideration  for  the  note  read  in 
evidence  in  this  case.  It  was  given  for  the  accommodation  of 
B.  O.  James  &  Co.,  of  which  firm  I  was  then  a  member,  and 
was  the  business  man  of  the  firm.  Defendant  did  not  owe  B. 
O.  James  &  Co.  anything.  A  short  time  before  our  failure,  I 
commenced  doing  business  with  the  Bank  of  Mobile,  the 
Southern  Bank  of  Alabama  (with  which  I  had  done  business^ 
having  retired.  I  went  to  see  Mr.  Manly,  and  told  him  I  woula 
like  to  open  business  with  him.  I  opened  an  account  with  the 
Bank  of  Mobile  for  $5,000,  by  borrowing  that  sum  from  the 
bank.  I  gave  my  due-bill,  or  demand  note,  for  the  sum  bor- 
rowed, and  went  out  with  the  bank-book  and  a  bundle  of 
checks.  During  the  day  I  handed  Mr.  Manly  collaterals  to 
secure  the  amount  of  the  due-bill  previously  passed  to  my 
credit,  and  gave  him  references  as  to  tne  standing  of  the  parties. 
One  of  the  notes  he  accepted  was  this  of  Boykin's.  I  handed 
him  other  notes,  and  he  selected  two,  one  being  the  note  read 
in  evidence.  It  was  about  eleven  o'clock  when  I  got  the  bank- 
book and  checks,  and  I  gave  him  the  notes  before  the  close  of 
banking  hours — before  two  o'clock  p.  m.  Mr.  Manly  said,  at 
the  time,  that  it  was  the  custom,  or  regulation,  to  have  col- 
laterals. I  told  him  I  would  give  some  that  I  thought  would 
be  satisfactory.  No  particular  collaterals  were  mentioned." 
[On  cross-examination  :]  "I  proposed,  at  the  time  of  the  loan, 
that  I  would  give  collaterals.  1  gave  none  to  Mr.  Mauly  at 
that  time,  but  told  him  I  would  give  him  collaterals  which  I 
regarded  as  good.  I  don't  know  what  collaterals  I  had  with 
me  at  the  time.  I  brought  in  the  collaterals  before  the  close 
of  banking  hours.  The  defendant  was  doing  business  with  B. 
O.  James  &  Co.,  so  far  as  cotton  was  concerned.  I  wanted  his 
accommodation  paper  to  borrow  money  on.  I  wanted  it  to 
have  it  convenient  for  use  if  I  was  crowded.  He  was  a  farmer 
and  a  country  merchant.  He  gave  drafts  on  me  to  pay  parties 
he  owed  in  Mobile.  I  wrote  the  paper  sued  on.  I  asked  him 
for  the  paper.  I  don't  remember  what  was  said  as  to  the  time 
I  wanted  the  paper  to  run.  I  don't  remember  what  occurred, 
except  fn^n  tlie  face  of  the  paper.  I  don't  remember  any- 
thing, except  that  the  paper  exists.  I  gave  Manly  references 
at  the  time  I  gave  him  the  notes.  I  doirt  remember  to  whom 
I  referred  him  for  Boykin's  note.  I  don't  remember  whether 
I  read  the  note  of  Mr.  Boykin.  He  owed  me  nothing  at  the 
time  the  note  was  executed."  The  witness  Manly,  then  being 
re-called  by  plaintiff,  said :  "  The  paper  was  in  the  possessioo 
of  the  bank  before  any  money  was  paid  out."  The  defendant 
moved  to  exclude  this  statement  from  the  jury,  "on  the  ground 
that^it  was  irrelevant,"  and  excepted  to  the  overruling  of  hiB 
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objection.  "The  court  instructed  the  jury,  that  this  evidence 
was  admitted  as  tending  to  show  the  contract  between  plaintiff 
and  said  James  &  Co. — whether  they  could  draw  or  not  before 
the  collateral  was  taken." 

''  This  was  all  the  evidence  in  the  case.  Then  the  defendant, 
in  connection  with  the  testimony  of  James  that  Boykin  was  a 
farmer  and  a  country  merchant,  and  in  connection  with  the 
testimony  of  Manly  on  cross-examination,  moved  the  court  to 
exclude  what  Manly  said  about  the  custom  of  banks  in  Mobile, 
1st,  because  said  testimony  was  irrelevant;  2d,  l)ecause  the 
custom  was  not  brought  home  to  the  defendant ;  3d,  because  no 
custom  was  established  by  the  testimony ;  and,  4th,  because  the 
custom  sought  to  be  proved  could  not  vary  the  terms  of  the 
written  instrument.  The  court  overruled  the  motion,  and  the 
defendant  excepted. 

"  The  court  instructed  the  jury,  in  its  ejeneral  charge,  as  fol- 
lows :  '  If  the  jury  believe,  from  the  evidence,  that  on  the  day 
of  the  loan,  and  at  the  time  the  bank  entered  the  credit  on  the 
pass-book  of  B.  O.  James  &  Co.,  there  was  an  understanding 
between  the  bank  (Mr.  Manly)  and  Mr.  James,  that  James  was 
to  give  satisfactory  collateral  for  the  loan,  and  that  the  loan 
was  to  be  conditional  upon  such  collateral,  and  the  bank  made 
it  with  that  understandmg ;  then,  if  said  James  brought  in  this 
note  on  the  same  day,  and  this  was  in  pursuance  of  his  said 
promise  to  give  collateral,  and  of  that  understanding  in  refer- 
ence to  the  security  upon  which  it  was  to  be  made  (if  the  jury 
believe,  from  the  evidence,  that  such  an  underetanding  was 
had), — then  the  lodgment  of  the  note  later  in  the  day  would, 
in  the  eye  of  the  law,  be  the  same  as  if  it  had  been  lodged  at 
the  moment  when  the  credit  was  entered  on  the  pass-book." 

To  this  part  of  the  general  charge  the  defendant  excepted, 
and  requested  the  following  charges,  in  writing:  1.  "If  the 
jury  believe,  from  the  evidence,  that  the  note  sued  on  was  ac- 
commodation paper,  then,  before  they  can  find  for  the  plaintiff, 
they  must  believe,  from  the  evidence,  that  the  money  was 
loaned  by  the  plaintiff  on  the  faith  and  security  of  this  iden- 
tical note:  that  if  the  plaintiff  loaned  the  money  to  B.  O. 
James  &  Co.  on  their  due-bill,  and  Mr.  James  promised  to 
furnish  collaterals,  but  did  not  promise  to  furnish  the  note  sued 
on  in  this  case,  then  they  must  nnd  for  the  defendant."  .  2.  "  If 
the  jury  believe,  from  the  evidence,  that  the  plaintiff  loaned 
money  to  B.  O  James  &  Co.  on  their  due-bill,  or  demand  note, 
and  on  the  promise  of  said  James  to  furnish  good  collateral 
security  for  said  loan ;  and  nothing  was  said  about  the  note 
sued  on,  and  there  was  no  agreement  to  furnish  said  note  as 
collateral  security,  but  said  James  &  Co.  afterwards  furnished 
said  note  as  collateral  security  to  said  loan ;  then  they  must 
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find  for  the  defendant."  The  court  refused  each  of  these 
charges  as  asked,  and  the  defendant  excepted  to  their  refusal. 
The  rulings  of  the  court  on  the  evidence  to  which  exceptions 
were  reserved,  as  above  stated,  the  charge  given,  and  the  re- 
fusal of  the  charges  asked,  are  now  assigned  as  error. 

Satterfield  &  Young,  for  appellant. — (1.)  The  instrument 
sued  on  was  not  a  promissory  note,  as  no  time  of  payment  was 
specified,  and  was  not  governed  by  the  commercial  law. — Code, 
§2094;Stoiy  on  Prom.  Notes,  §  27;  Story  on  Bills,  §50; 
Moffatt  V.  Hdwards^  1  Car.  &  Marsh.  16.  (2.)  This  was  a 
patent  ambiguity,  which  could  not  be  aided  or  explained  by 
parol  evidence ;  and  there  was  a  fatal  variance  betweeen  the  in- 
strument described  in  the  complaint  and  that  offered  in  evi- 
dence.— Copdand  &  Bi^antley  v.  Cunninffkam,  6S  AIsl.  394; 
Semford  v,  Howard,  29  Ala.  684 ;  Hamner  v,  Cobb,  2  Stew. 
&  P.  383 ;  May  &  BeU  v.  Miller  <&  Co.,  27  Ala.  515 ;  Eeed  v. 
Scott,  30  Ala.  640 ;  Foster  v,  Ross,  Minor,  421 ;  McLendon  v. 
Godfrey,  3  Ala.  181.  (3.)  The  evidence  as  to  a  custom,  or  usage, 
among  the  banks  in  Mobile,  ought  not  to  have  been  received. 
"  It  does  not  follow,  because  a  usage  exists  as  to  the  object  of  a 
contract,  that  the  contract  is  meant  by  the  parties  to  incor- 
porate the  usage." — Whart.  Ev.  §  958.  Before  a  party  can  be 
affected  by  a  custom  or  usage,  it  must  be  brought  home  to  him. 
Jb.  §  962.  If  the  defendant  had  lived  in  Mobile,  and  it  was 
shown  that  he  had  bought  goods  of  James  &  Co.  on  a  credit  of 
seventy-five  days,  and  had  given  this  note  for  the  payment  of 
the  debt,  the  inference  might  be  drawn,  that  the  note  was  in- 
tended to  be  made  payable  seventy-five  days  after  date;  but,  it 
being  shown  that  he  was  a  farmer  and  countrv  merchant,  and 
was  not  indebted  to  the  payees,  but  executed  the  note  for  their 
accommodation  only,  there  can  be  no  legitimate  inference  as  to 
the  time  of  payment  intended.  In  the  case  of  negotiable  paper, 
the  rule  which  excludes  parol  evidence  to  vary  the  terms  of  a 
writing,  when  sued  on  contractually,  is  enforced  with  distinc- 
tive stringency. — Whart.  Ev.  §  1058.  (4.)  The  evidence  of 
Manly,  as  to  the  note  being  in  the  possession  of  the  bank  before 
any  money  was  drawn  out,  ought  not  to  have  been  received. 
As  to  the  terras  of  the  contract  of  loan — whether  or  not  it  was 
complete  before  the  collateral  was  taken — the  evidence  was 
conflicting ;  but  this  testimony  was  not  relevant  to  that  issue, 
since  the  loan  might  well  have  been  complete  although  the 
money  had  not  been  drawn  out ;  and  yet,  the  fact  not  being 
disputed  that  the  money  was  not  drawn  out,  the  jury  might  in- 
fer that  there  was  a  stipulation  or  agreement  that  it  should  not 
be  drawn  out  until  the  collateral  was  given.  (5.)  With  due 
deference  to  the  opinion  delivered  in  the  case  of  MiUer  cfe  Co. 
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V.  Boykirij  at  the  last  term,  the  appellant  insists  on  the  correct- 
ness of  the  principle  asserted  in  the  charges  requested  and  re- 
fused, and  asks  a  re-examination  of  the  authorities. 

W.  C.  Ward,  contra^  cited  Efoans  v.  Steele^  2  Ala.  114 ;  White 
V,  Word,  22  Ala.  442 ;  Connef*  v.  Routh,  7  How.  Miss.  176 ; 
Nichols  V.  Frothim^hmh,  45  Maine,  220;  Pearson  v.  Stod- 
dard, 9  Gray,  199 ;  Byles  on  Bills,  mar.  76,  note  2 ;  Daniel  on 
Neg.  Instruments,  §§  76, 1404 ;  Miller  (&  Co.  v.  Boykin,  70  Ala. 
469 ;  Connei^ly  v.  P.  (&  Jf.  Irmirance  Co.,  Q^  Ala.  432. 

BRICKELL,  C.  J. — It  is  the  province  of  the  court  to  con- 
strue written  instruments,  and  declare  their  legal  effect.  But, 
when  the  legal  operation  and  effect  of  an  instrument  depends, 
not  only  on  the  meaning  and  construction  of  its  words,  but  up- 
on collateral  facts  in  pais,  and  extrinsic  evidence,  the  inference 
of  fact  to  be  drawn  from  the  evidence  should  be  submitted  to 
the  jury. — 1  Brick.  Dig.  428,  §  2.  Whether,  in  the  present 
case,  it  should  have  been  submitted  to  the  jury  to  determine 
from  the  evidence  when  it  was  intended  the  note  should  be  due 
and  payable,  it  is  not  important  to  consider.  The  evidence  was 
addressed  to  the  court  only,  without  objection,  and  was  passed 
upon ;  and  the  court  could,  therefore,  draw  all  such  inferences 
as  the  jury  could  have  drawn  properly. 

A  promissory  note  ought,  regularly,  to  express  upon  its  face 
the  time  at  which  it  is  payable ;  but,  if  no  time  is  expressed,  and 
there  is  not  a  plain  manifestation  of  an  intention  to  express  a 
day  of  payment,  the  law  intervenes,  and  implies  that  it  is  pay- 
able on  demand. — Story  on  Prom.  Notes,  §  29.  Or,  if  a  blank 
is  left  on  the  face  of  the  note,  for  the  insertion  of  a  day  of  pay- 
ment, and  in  this  imperfect  condition  it  is  delivered  by  the 
maker  to  the  payee,  the  latter  is  clothed  with  a  discretionary 
authority  to  insert  such  day  of  payment  as  he  may  choose. 
Mitchell  V.  Culver,  7  Cowen,  336.  Or,  if  a  certain  day  of  pay- 
ment is  intended,  and  by  mistake  or  inadvertence  omitted,  the 
holder  mav  insert  it,  and  the  insertion  is  not  an  unauthorized, 
material  alteration,  which  will  vitiate  the  note. — Boyd  v.  Bro- 
therson,  10  Wend.  93. 

This  note  can  not,  without  violence  to  the  intention 
of  the  maker,  as  shown  upon  its  face,  be  regarded  as  payable 
on  demand ;  nor  does  there  seem  to  have  been  a  blank  left  for 
the  insertion  of  a  day  of  payment ;  nor  is  there  direct  evidence 
of  an  intention  or  agreement  to  make  it  payable  at  a  particular 
time.  The  proposition  pressed  by  appellant  is,  that  the  note  is 
consequently  void  for  uncertainty.  The  law  leans  against  the 
destruction  of  contracts  because  of  uncertainty,  and  they  are 
not  suffered  to  perish,  unless,  after  reading  and  interpreting 
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them  in  the  light  of  the  circumstances  under  which  they  were 
made,  the  intention  of  the  parties  can  not  be  fairly  and  reason- 
ably collected  and  eSectxisded.^-Bobinson  v.  Bullock,  58  Ala. 
618.  Words  may  be  supplied,  or  may  be  rejected,  when  nec- 
essary to  carry  into  effect  the  reasonable  intention  of  the  par- 
ties. In  Chitty  on  Bills,  151,  it  is  said :  "  Where  there  is  con- 
tradiction, ambiguity,  or  uncertainty  in  the  terms  of  the  instru- 
ment, it  may,  especially  against  the  party  making  or  negotiat- 
ing it,  be  so  construed  as  to  give  effect  to  it  according  to  the 
presumed  intention  of  the  parties,"  In  illustration,  reference  is 
made  to  the  case  in  which  the  note  read,  "  Borrowed  of  J.  S. 
50£,  which  I  promise  never  to  pay ; "  and  it  was  decided,  that  the 
word  never  must  be  read  as  ever,  or  wholly  rejected.  In  Coles 
V,  Huhne,^  8  B.  <fe  C.  568  (15  Eng.  C.  L.  299),  the  Y^ovApoxinds 
was  supplied,  to  effect  the  manifest  intent  of  the  parties.  In 
Evam^  V,  Steele,  2  Ala.  114,  a  promissory  note  was  made  in  1837, 
payable  first  of  January  "  one  thousand  fo^iyP  By  intend- 
ment, giving  effect  to  the  presumed  intention  of  the  parties, 
who  are  not  supposed  to  be  doing  things  which  are  vain  and 
useless,  the  court  did  not  hesitate  to  supply  the  words  eight 
hundred,  and  read  the  note  as  payable  January  first,  1840.  In 
White  V,  Word,  22  Ala.  442,  the  note  read  :  "  One  day  after 
I  promise  to  pay,"  &c.,  and  was  declared  upon  generally,  as 
payable  one  day  after  date.  It  was  said  :  "  The  court  will  sup- 
ply the  word  date,  and  intend  the  note  was  payable  one  day 
after  its  date."  A  decision  similar  in  effect  was  made  in  Pear- 
son  V.  Stoddard,  9  Gray,  199 ;  and  in  CodUbroth  v.  Purinion, 
29  Maine,  469,  the  word  dollars  was  supplied,  making  the  in- 
strument that  which  it  was  morally  certain  the  parties  intended, 
a  promissory  note  for  the  payment  of  a  certain  sum  of  money. 

In  the  cases  referred  to,  the  instruments  of  themeelves  fur- 
nished the  means  for  the  correction  of  the  errors,  or  supplying 
the  omissions.  This  note  does  not  furnish  the  means  of  re- 
moving the  uncertainty  or  obscurity  as  to  the  day  of  payment 
which  was  intended,  and  which  was  omitted,  presumably  by  in- 
advertence. It  is  very  dearly  settled,  as  is  insisted  by  the 
counsel  for  the  appellant,  that  parol  evidence  is  inadmissible  to 
explain  a  patent  ambiguity,  where  the  doubt  arises  on  the  face 
of  the  instrument.  But  parol  evidence  is  admissible  to  aid  in 
ascertaining  the  intention  of  the  parties.  Wills  ire  often  con- 
strued by  the  aid  of  evidence  of  the  situation  of  the  testator, 
the  condition  of  his  family,  and  of  other  circumstances  surround- 
ing him  at  the  time  of  execution.  "  Contracts,"  it  is  said  by 
C.  J.  Chilton,  in  Pollard  v.  Maddox  (28  Ala.  326),  "must  be 
interpreted  in  the  light  of  surrounding  circumstances.  The 
occasion  which  gives  rise  to  them,  the  relative  position  of  the 
parties,  and  their  obvious  design  as  to  the  objects*  to  be  accom- 
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plished,  must  be  looked  at,  in  order  to  arrive  at  their  true  mean- 
ing, and  to  carry  out  their  intention  if  lawful." 

The  fact  is  not  controverted,  that  the  maker  of  the  note  in- 
tended the  loan  of  his  credit  to  the  payees,  to  aid  them  in  the 
transaction  of  their  business  as  commission-merchants  in  the 
city  of  Mobile ;  and  it  is  apparent  that  the  making  of  negotia- 
ble paper  was  the  form  he  intended  the  loan  of  credit  to  assume. 
The  note  is  expressed  to  be  payable  and  negotiable  at  a  bank  in 
the  city.  It  may  from  these  facts  be  safely  assumed,  that  it 
was  intended  the  note  should  be  payable  at  such  time  as  notes 
negotiable  in  bank  were  usually  made  payable,  and  not  at  such 
a  remote  period  that  it  would  be  incapable  of  negotiation.  The 
evidence  of  the  time  negotiable  paper  the  banks  would  accept 
had  to  run,  was  material,  to  aid  in  determining  the  period  of  time 
it  was  intended  should  have  been  expressed  for  the  payment  of 
the  note.  That  fact,  taken  in  connection  with  the  fact  that  no 
paper  was  taken  for  seventy-five  weeks,  months,  or  years,  re- 
duced it  to  a  moral  certainty,  that  the  word  omitted  from  the 
note  was  days^  and  that  the  note  should  be  read  and  construed, 
as  if  that  word  immediately  succeeded  the  numerical  adjective 
seventy-five. — Conner  v,  Routh^  7  How.  (Miss.)  176 ;  Nichols  v, 
Frothingham,  45  Me.  220. 

The  principle  is  well  established  by  our  decisions,  that  re- 
ceiving negotiable  paper  as  collateral  security  for  the  payment 
of  a  pre-existing  debt,  is  not  acquiring  it  in  the  usual  course  of 
business,  and  for  a  valuable  consideration,  entitling  the  holder 
to  protection  against  the  equities  and  defenses  of  the  maker. 
1  Brick.  Dig.  276,  §§  347-8;  ConnMy  v.  P.  A  M,  Ins,  Co., 
66  Ala.  434.  The  authorities  generally  recognize  accommodation 
paper,  made  for  the  purpose  of  enabling  tJie  payee  to  obtain 
credit  from  third  persons  (not  by  the  agreement  of  the  parties 
limited  to  an  application  to  specific  uses),  as  an  exception  to  the 
rule ;  but  a  creditor,  taking  such  paper  ajs  security  for  a  pre-ex- 
isting debt,  may  enforce  it,  notwithsfranding  the  want  of  con- 
sideration between  the  original  parties. — 2  Am.  Lead.  Cases, 
242.  The  exception  is  not  recognized  in  this  court,  and  the 
holder  of  such  paper,  taken  upon  no  other  consideration  than 
as  collateral  security  for  a  precedent  debt,  is  subject  to  the  de- 
fense of  a  want  of  consideration,  which  could  be  made  as  be- 
tween the  original  parties. — Miller  v.  Boykin,  70  Ala.  469. 
The  taking  of  such  paper  as  collateral  security  for  a  debt  pre- 
sently created,  is  acquiring  it  in  the  usual  course  of  business, 
upon  a  valuable  censideranon,  entitling  the  holder  to  protection 
i^inst  equities  pr  defenses  existing  between  the  original  par- 
ties, of  which  he  does  not  have  notice. — Connerly  v.  P.  cfe  J/. 
Ins.  Co.^  sypra;  Miller  v.  Boykin^  sfwpra. 

The  point  of  contention  between  the  parties,  in  the  City 
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Court,  was  upon  a  matter  of  fact,  which  seems  to  have  assumed 
two  phases.  The  first  was,  whether  the  loan  to  James  &  Co. 
was  complete,  before  the  note  in  suit  was  transferred  to  the 
bank ;  and  the  second  was,  whether,  if  the  loan  was  complete, 
the  giving  collaterals  for  its  security  was  not  a  consideration  in- 
ducing the  bank  to  part  with  its  money.  As  bearing  upon 
these  questions,  we  can  not  say  that  the  fact  that  no  portion  of 
the  money  loaned  was  drawn  from  the  bank,  until  after  the 
collaterals  were  transferred,  was  irrelevant. 

We  remain  of  the  opinion  expressed  in  MUler  v,  Boykin^ 
s^mra^  that  it  is  not  essential,  to  constitute  the  bank  a  bona  fide 
holder,  the  note  in  suit  should,  at  the  time  of  the  loan,  have 
been  specified  as  one  of  the  collaterals  which  would  be  trans- 
ferred. It  was  security  for  which  the  bank  was  stipulating ; 
security  in  the  form  of  notes  or  bills  the  payees  were  capable 
of  transferring,  and  which  would  be  available  if  they  made  de- 
fault in  payment ;  and  it  was  security  in  that  form  the  payees 
stipulated  to  give.  When  the  notes  were  transferred  to,  and 
accepted  by  the  bank,  the  agreement  of  the  parties  was  ren- 
dered specific  and  certain,  and  the  bank  became  a  holder  for 
value. 

We  find  no  error  in  the  rulings  of  the  City  Court,  and  its 
judgment  must  be  aflSrmed. 


Washington  v.  The  State. 

hidictmervt  against  Agent^  for  ErnbezzlermenL 

1 .  Emhezzlementy  aiidfrau^ulent  conversion  of  property  ^  by  agent;  whether 
felony^  or  misdemeanor,^ An  agent  or  servant  who  embezzles,  or  fraudu- 
lently converts  to  his  own  use,  "  any  money  or  property  which  has  come 
to  his  possession  by  virtue  of  his  employment,  must  be  punished,  on  con- 
viction, as  if  he  had  stolen  it'*  (Code,  ^  4377) ;  and  the  larceny  of  an  ox, 
or  other  domestic  animal  named  in  the  statute,  being  now  made  a  felony 
without  regard  to  the  value  of  the  animal  stolen  (lb.  §  4358),  the  em- 
bezzlement of  such  animal  by  an  agent  is  equally  a  felony  witliout  re- 
gard to  value. 

2.  Am  eliding  and  repealing  statutes. — A  statute  may  be  amended,  as 
well  as  repeale<l,  by  implication ;  and  it  is  not  necessary  that  the  amend- 
ing statute,  in  order  to  oe  fred  from  constitutional  objection,  should  even 
refer  to  the  statute  which  it  operates  to  amend. 

3.  Averment  of  ownership y  and  ofprincipaVs  name,  in  ijidi^tment.-^ln 
an  indictment  for  em]>ezzlement  by  an  agent,  the  name  of  his  principal 
must  be  alleged ;  and  it  is  the  safer  practice,  also,  to  allege  the  ownei^ 
ship  of  the  property,  tliough  this  averment  may  not  be  necessary,  and 
must  be  proved  as  laid. 
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4.  Variance. —Where  the  indictment  alleges  that  the  defendant  em- 
bezzled property  which  came  to  his  possession  as  the  agent  of  S.,  while 
the  proof  shows  that  the  pronerty  was  placed  in  his  possession  by  one  T., 
who  was  the  bailee  of  S.,  to  be  delivered  to  S.,  the  variance  is  fatal,  un- 
less it  is  shown  that  S.  ratified  or  recognized  the  appointment. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Tiios.  M.  Arrington. 

The  indictment  in  this  case  charged,  in  a  single  count,  that 
the  defendant  "did  embezzle,  or  fraudulently  convert  to  his 
own  use,  a  certain  ox  or  steer,  the  personal  property  of  H.  G. 
Stickney,  which  had  been  placed  in  nis  possession,  to  be  by  him 
driven  or  conveyed  from  Lowndes  county  to  the  city  of  Mont- 
gomery, and  there  by  him  delivered  to  said  II.  G.  Sticknev,  and 
which  said  ox  or  steer  was  of  the  value  of  twenty-five  dollars." 
The  cause  was  tried  on  issue  joined  on  the  plea  of  not  guilty. 
After  conviction,  the  defendant  moved  in  arrest  of  judgment, 
on  account  of  the  insufficiency  of  the  indictment,  but  the  motion 
was  overruled. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  Stat«  intro- 
duced H.  G.  Stickney  as  a  witness,  who  testified  that,  within 
six  months  before  the  finding  of  the  indictment,  "he  let  one 
Favette  Thomas  have  a  sorrel  horse,  for  the  purpose  of  trading  or 
selling  him,  with  the  understanding,  or  agreement,  that  Thomas,, 
in  the  event  he  disposed  of  the  horse,  was  to  account  to  him 
for  forty-five  dollars,  or  its  equivalent ;  "  that  Thomas  carried 
the  horse  to  Lowndes  county,  and  within  a  week  or  ten  days 
afterwards,  the  defendant  having  been  arrested  on  the  charge 
preferred  against  him  in  this  case,  witness  met  him  while  un- 
der arrest,  "  and  told  him  that  Thomas  had  reported  to  him  that 
he  had  traded  the  horse  for  a  mule  and  two  yearling  steers, 
and  had  sent  the  steers  by  him  (defendant)  to  be  delivered  to 
witness ; "  and  that  the  defendant  replied  :  "  That  is  all  right. 
There  are  some  money  trayisactions  hetween  me  and  Thomas 
ahoui  those  steers^  ana  I  sold  tliem  to  get  even  with  him.'*'^  J. 
Levy,  another  witness  for  the  State,  testified  that  he  bought  a* 
spotted  steer  from  the  defendant,  at  the  price  of  ten  dollars, 
"which  was  all  it  was  worth ;  "  that  Thomas  told  him,  before 
he  paid  the  money,  *•  that  the  steer  belonged  to  Mr.  Stickney  ; " 
and  that  when  he  informed  the  defendant  of  this,  the  latter  re- 
plied: ^'^  That  is  aU  right.  I  know  what  I  am  doiiigP  The 
policeman  in  Montgomery,  by  whom  the  defendant  was  arrested, 
testified  that,  when  informed  of  the  cause  of  arrest,  "  defend- 
ant did  not  deny  the  charge,  but  said  that  the  spotted  steer  had 
got  away ;  and  that  the  defendant  spoke  of  the  steers,  during 
tne  conversation,  as  Mr.  Stickney's.  A  witness  for  the  defeno- 
ant  testified  that  Thomas,  having  the  sorrel  horse  in  his  pos- 
session, came  with  the  defendant  to  his  house,  and  offered  Xo 
18 
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trade  the  horse  for  a  mule  which  the  witness  had,  and  ten  dollars, 
but  witness  declined  the  offer ;  that  the  defendant  then  asked 
Thomas  if  he  only  wanted  the  mnle  and  ten  dollars  for  his 
horse,  and  Thomas  answered  "  yes ; "  that  defendant  then  told 
witness,  '*  he  would  trade  him  the  horse  for  the  mule,  if  wit- 
ness would  give  him  the  two  yearling  steers  in  his  lot,"  one  of 
which  was  tne  steer  charged  to  have  been  sold  by  the  defendant. 
The  witness  said,  that  he  "consented  to  this  proposition,  and 
the  trade  was  accordingly  made — the  horse  turned  over  to  wit- 
ness, the  mule  and  steers  delivered  to  defendant,  who  then  de- 
livered the  mule  to  Thomas,  and  at  the  same  time  handed  him 
ten  dollars,  which  Thomas  received." 

"  This  was  all  the  evidence  in  the  case.  The  court  instructed 
the  jury,  among  other  things,  that  the  indictment  charged  the 
defendant  with  the  commission  of  a  felony ;  and  if  they  found 
him  guilty,  the  punishment  to  be  inflicted  must  be  left  to  the 
court.  The  court  charged  the  jury  also,  on  the  request  of  the 
solicitor,  that  if  they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  Thomas  delivered  two  steers  to  the  de- 
fendant, which  the  defendant  knew  to  be  the  property  of  H. 
G.  Stickney,  and  to  be  delivered  by  him  to  said  Stickney,  one 
of  them  being  the  steer  mentioned  in  the  indictment,  and  that 
defendant  agreed  to  deliver  said  steers  to  said  Stickney,  then 
defendant  became  the  agent  of  Stickney  for  that  purpose ;  and 
if  he  fraudulently  sold  said  steer  to  Levy,  with  intent  to  fraudu- 
lently appropriate  to  himself  the  proceeds  of  said  sale  to  his 
own  use,  and  did  so  appropriate  them,  and  if  said  sale  and  ap- 
propriation took  place  m  this  county,  within  twelve  months  be- 
fore the  lindingof  this  indictment,  then  the  defendant  is  guilty 
as  charged." 

The  defendant  excepted  to  each  of  these  charges,  and  re- 
quested the  following  charges,  which  were  in  writing :  1.  "If 
tlie  authority  given  to  Thomas  was  only  to  sell  or  exchange  the 
horse  in  question,  then  Thomas  had  no  authority  to  constitute 
the  defendant  as  the  agent  of  Stickney  to  drive  the  cattle  to 
the  city  of  Montgomery."  2.  "  If  tlie  jury  believe  the  evi- 
dence, they  will  find  the  defendant  not  guilty."  The  court  re- 
fused the  second  of  these  charges,  but  gave  the  first,  and,  on 
giving  it,  further  instructed  the  jury,  ex  rnero  motu,  "  that  in 
ascertaining  whether  Thomas  had  authority  from  Stickney  to 
employ  defendant  to  drive  the  cattle,  they  might  look,  not  onl^ 
at  the  terms,  but  also  at  the  nature  of  the  employment ;  and  if 
the  latter  was  such  as  to  necessitate  the  employment  of  other 
agents,  then  Thomas  would  have  the  right  to  employ  them, 
though  not  expressly  authorized  to  do  so,  and  might  have  em- 
ployed the  deiendaut  to  drive  the  cattle  as  the  agent  of  Stick- 
ney, if  necessary  to  accomplish  the  object  of  the  agency."  To 
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this  additional  affirmative  charge,  and  also  to  the  refusal  of  the 
second  charge,  exceptions  were  duly  reserved  by  the  defandent. 

Jno.  Gindrat  Winter,  for  appellant. — (1.)  The  indictment 
was  fatally  defective,  because  it  did  not  allege  the  agency  with 
sufficient  certainty,  and  that  the  property  came  to  flie  defend- 
ant's possession  by  virtue  of  his  agency.  (2).  The  indictment 
seems  to  have  been  framed  on  the  idea,  that  the  defendant  was 
the  agent  of  Stickney  ;  while  the  evidence  showed,  if  there  was 
any  agency  at  all,  that  he  was  the  agent  of  Thomas.  The  vari- 
ance was  fatal.  (3.)  The  indictment  charged  a  felony,  but  the 
proof  showed  only  a  misdemeanor,  if  any  offense  at  afl.  When 
the  statute  was  enacted  under  which  the  indictment  was  found 
(Code,  §  4377),  the  larceny  of  an  ox,  or  other  domestic  animal, 
under  $25  in  value,  was  only  a  misdemeanor ;  and  the  subse- 
quent change  in  that  statute,  making  the  larceny  a  felony  with- 
out regard  to  the  value  of  the  animal  stolen,  could  not  eflfect  a 
corresponding  change  in  the  statute  against  embezzlement.  The 
amending  statute  had  no  reference  to  the  statute  against  em- 
bezzlement, and  can  not  change  it  by  implication.  The  Gen- 
eral Assembly  can  not  accomplish  by  indirection  what  it  is  for- 
bidden to  do  directly.  The  incorporation  of  both  of  these 
statutes  in  the  Code  of  1876,  can  not  change  their  legal  opera- 
tion or  effect. — Dane  v.  Mc  Arthur^  57  Ala.  449. 

II.  C.  Tompkins,  Attorn ey-Geneaal  for  the  State.  (1.)  Em- 
bezzlement by  an  agent,  or  the  fraudulent  conversion  of  prop- 
erty which  came  to  his  possession  by  virtue  of  his  employment, 
is  an  offense  of  the  same  grade  as  the  larceny  of  the  property 
would  be. — Code,  §  4377.  A  statute  may  be  amended  by  im- 
plication, without  any  express  reference  to  it. — Higgs  v. 
Breioer,  64  Ala.  282;  Steele  v.  The  State,  61  Ala.  214.  Be- 
sides, the  two  statutes  take  effect  from  the  time  of  the  adoption 
of  the  Code  of  1876,  in  which  both  of  them  are  incorporated. 
(2.)  The  defendant  received  the  oxen  from  Thomas,  but  for 
the  purpose  of  delivering  them  to  Stickney.  Stickney  could 
have  recovered  them  from  him  by  action,  or  maintained  an  ac- 
tion for  their  loss  by  negligence. — Regitia  v.  CaUahcm,  8  Car. 
&P.  154:  2  Wharton's  Amer.  Crim.  Law,  §§  1912,  1953-5; 
Redfield  on  Carriers,  234 ;  Jf .  c&  TT.  P.  Railroad  Co.  v.  M- 
wards,  41  Ala.  667. 

SOMERVILLE,  J.— The  indictment  is  for  the  embezzle- 
ment of  an  ox,  or  steer,  which  the  defendant  is  alleged  to  have 
fraudulently  converted  to  his  own  use,  contrary  to  the  provis- 
ions of  section  4377  of  the  present  Code  (of  1876). 

We  think  the  court  did  not  err  in  charging  the  jury  that  the 
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offense  was  a  felony.  The  larceny  of  an  ox  or  steer,  without 
regard  to  its  value,  is  made  a  felony  by  section  4368  of  the 
Code,  punishable  by  imprisonment  in  the  penitentiary,  or  by 
sentence  to  hard  labor  for  the  county,  for  not  less  than  two,  nor 
more  than  five  years.  And  the  emhezzlement  of  property,  un- 
der the  above  section,  is  required  to  be  punished  just  as  the 
larceny  of  it  is. — Code,  §  4377.  It  is,  in  our  judgment,  imma- 
terial, that  the  statute  against  larceny  has  been  amended,  since 
the  one  against  embezzlement  was  enacted,  so  as  to  make  that  a 
felony  which  before  may  have  been  only  a  misdemeanor.  It  is 
a  plain  principle,  that  statutes  may  be  amended^  as  well  as  be 
repealed,  hy  traplieation;  and  it  is  not  essential  that  the  amenda- 
tory statute  should  even  refer  to  the  acts  or  sections  which  they 
thus  operate  to  amend,  in  order  to  be  free  from  constitutional 
objection.  There  is  no  clause  in  our  constitution  prohibiting 
this  species  of  legislation. — Cooley's  Const.  Lim.  152. 

The  objection  to  the  indictment,  however,  is  well  taken. 
The  gist  of  the  crime  charged  is  embezzlement  iy  an  agent^  of 
property  which  has  come  into  his  possession  hy  virtice  of  his 
employr/ient,  or  agency, — Code,  §  4377.  The  indictment 
should,  therefore,  have  alleged  that  the  defendant  was  the  ser- 
vant or  agent  of  some  named  principal. — Code,  1876,  p.  997, 
Form  No.  50 ;  Watson  v.  State,  70  Ala.  13 ;  Hinder er  v.  Stxite^ 
38  Ala.  415 ;  Lowenthal  v.  State,  32  Ala.  589. 

It  was  unnecessary,  perhaps,  for  the  indictment  to  have  al- 
leged the  ownership  of  the  property  embezzled,  as  a  fact 
separate  and  distinct  from  the  necessary  inference  of  such 
ownership,  based  on  the  relation  of  principal  and  agent,  and  on 
the  further  fact  that  the  property  had  come  into  the  agent's  or 
servant's  possession  by  virtue  of  his  agency  or  employment. 
The  safer  practice,  however,  is  always  to  aver  such  ownership, 
varying  the  averments  in  several  counts  so  as  to  meet  the  pos- 
sibilities of  a  variance.  But,  where  ownership  is  averred  in 
such  cases,  it  becomes  material,  and  must  be  proved. 

The  defendant,  under  the  proof  made,  was  not  the  agent  or 
servant  of  Stickney,  who  was  alleged  in  the  indictment  to  be 
the  owner  of  the  property  embezzled.  Thomas  had  received 
the  liorse  from  Stickney,  with  the  understanding  that  he  was 
to  pay  him  (Stickney)  forty-five  dollars,  or  its  equivalent 
Thomas  traded  the  horse  for  other  property,  including  the  ox 
or  steer  in  (luestion,  which  latter  animal  was  placea  in  de- 
fendant's custody,  to  be  by  him  delivered  to  Stickney.  The 
defendant  was  selected  by,  and  acted  for  Thomas,  who  was, 
therefore,  his  principal,  tf  the  animal  had  been  destroyed  by 
the  malice  of  the  agent,  or  lost  through  his  negligence,  it  is 
plain  that  the  loss  would  be  Thomas',  not  Stickney's. — nin- 
derer's  case,  38  Ala.  415,  suj)?*a.     If  Stickney  had  recognized 
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or  indorsed  the  appointment  of  the  defendant,  he  might  then 
have  been  regarded  as  his  agent.  The  charge  of  the  court 
touching  this  aspect  of  the  case  was,  in  our  opinion,  erroneous. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 
In  the  meanwhile  the  defendant  will  be  retained  in  custody, 
until  discharged  by  due  course  of  law. 


Nininger  v.  Norwood.  "i-^ 

il04_JW 

Bill  in  Equity  for  Injunction  and  Ahatetnent  of  Nuiscmce,  yA  21a 

■73    27?, 

1.  Private  nuisance ;  jurisdiction  of  eqtiiiy  to  abate  ;  verdict  a7id  judg-  115  190' 
ment  at  law, — The  jurisdiction  of  a  court  of  equity  to  enjoin  a  private  |^8"~277 
nuLsance,  at  the  suit  of  a  person  thereby  aggrieved,  compelling  its  abate-  If  123  299 
ment,  is  well  established ;  and  when  the  legal  title  of  the  party  com-  "rFanl 

Elatning  is  clear  and  undoubted,  it  is  not  necessary  that  his  right  should  126  860 

e  first  established  by  a  verSict  and  judgment  at  law.  ^  **'' 

2.  Same;  adequacy  of  legal  remedies. — When  the  injury  complained 
of  is  permanent,  continuous,  or  constantly  recurring,  though  there  may 
be  a  remedy  at  law,  it  is  obviously  inadequate ;  and  the  interference  of  a 
court  of  equity  is  necessary,  to  prevent  irreparable  injury  and  a  multipli- 
city of  suits. 

3.  Same ;  easement  for  floiv  of  waters  from  upper  lands  upon  lower. 
When  two  adjacent  tracts  of  land  lielong  to  different  persons,  the  upper  * 
or  dominant  tract  has  a  natural  easement  or  servitude  in  the  lower,  for 
the  discharge  of  all  waters  falling  or  accumulating  from  natural  causes  on 
the  surface ;  and  any  interference  with  this  right,  or  obstruction  of  it,  by 
the  o^vner  of  the  lower  tract,  by  the  erection  of  an  embankment  on  his 
own  land,  whereby  the  waters  are  thrown  back  ujwn^th^  upper  tract,  or 
their  natural  flow  obstructed,  is  a  private  nuisance  wliicfi  a  court  of  equity 
will  enjoin  and  abate. 

4.  Same;  limitation  of  action  or  suit. — By  analog}' to  the  statute  of 
limitations  at  law  barring  an  action  for  the  recovery  of  lands  (Code,  §  , 
2900),  ten  years  is  a  bar  in  equity  to  a  suit  which  seeks  to  enjoin  and 
abate  an  embankment  on  land  as  a" private  nuisance  to  the  owner  of  the 
adjacent  upper  lands. 

5.  Husband^s  assent  to  embankment  causing  damage  to  wife^s  lands. 
The  assent  of  the  husband  to  the  construction  or  continuance  of  an  em- 
bankment on  adjacent  lands,  causing  continuous  injury  to  his  wife's 
land,  can  not  bar  or  preclude  her  from  maintaining  a  suit  in  equity  to 
enjoin  and  abate  it. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  8th  May,  1878, 
by  Mary  K.  Norwood,  a  married  woman,  suing  by  her  misband 
as  next  friend  and  trustee,  against  John  Nininger,  A.  R.  Xinin- 

Sr,  and  James  Magee ;  and  sought  to  enjoin  and  abate  an  em- 
nkment  and  certain  ditches,  which  the  defendants  had  con- 
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structed  on  lands  belonging  to  them,  and  by  which,  as  the  bill 
alleged,  the  water  falling  on  complainant's  lands,  and  naturally 
emptying  into  a  stream  called  "  Lake  creek,"  was  obstructed, 
dammed  up,  and  thrown  back  on  her  lands,  after  every  heavy 
rain-fall,  destroying  her  crops,  and  permanently  injuring  her 
lands ;  also,  an  account  of  the  daniages.  thereby  caused  to  the 
complainant's  lands,  and  the  condemnation  of  the  defendants' 
lands  to  the  satisfaction  of  the  amount  of  damages  thus  ascer- 
tained. According  to  the  allegations  of  the  bill,  there  were 
two  embankments,  with  connecting  ditches,  of  which  complaint 
was  made;  one  constructed  in  1862,  by  N.  L.  Brooks,  who  af- 
terwards sold  and  conveyed  his  lands  to  the  Niningers,  and  the 
other  in  December,  1877,  by  the  defendants ;  and  it  was  alleged, 
as  to  each  of  these,  that  they  were  made  without  the  consent 
of  the  complainant,  her  husband,  or  her  trustee,  and  against 
their  remonstrance  and  protest,  and  were  maintained  and  re- 
paired by  the  defendants  without  such  consent.  The  bill 
alleged,  also,  the  insolvency  of  N.  L.  Brooks,  and  of  each  of 
the  defendants. 

The  defendants  jointly  demurred  to  the  bill,  for  want  of 
equity,  because  the  complainant  had  not  established  her  right 
by  a  judgment  at  law,  and  because  ehe  had  an  adequate  remedy 
at  law.  John  Nininger  afterwards  died,  and  the  suit  was  abated 
as  against  him.  The  other  defendants  filed  a  joint  answer,  in 
.  which  they  alleged  that  the  ditch  mentioned  in  the  bill,  and 
said  to  have  been  dug  by  N!  L.  Brooks,  was  in  fact  dug  and 
kept  open  by  said  X.  L.  Brooks  and  his  father,  John  W.  Brooks 
(wno  was  also  the  complainant's  father,  and  who  then  owned 
the  lands  afterwards  conveyed  to  her),  for  the  purpose  of  ena- 
bling them  to  reclaim  and  cultivate  the  swamp  lands  through 
which  the  creek  flowed ;  that  in  1867,  when  N.  L.  Brooks  sold 
and  conveyed  his  lands  to  the  respondents,  he  conveyed  a  small 
parcel,  containing  about  five  acres,  to  James  II.  Norwood,  the 
complainant's  husband,  in  consideration  of  his  covenant  to  keep 
this  ditch  open  and  in  proper  repair ;  that  this  contract  between 
N.  L.  Brooks  and  Norwood  "  was  well  known  to  complainant, 
and  to  her  said  trustee,  who  was  a  witness  thereto,  and  was 
■  sanctioned  and  approved  by  her  as  a  proper  act  of  her  husband 
in  her  behalf;"  that  the  complainant  and  her  husband  '' failed 
to  keep  clear  the  said  eight-foot  ditch,  as  said  Norwood  con- 
tracted to  do,  and  said  ditch  so  dug  by  respondents,  which  runs 
parallel  with  said  eight-foot  ditch  and  about  thirty  yards  distant, 
was  necessary  to  drain  oflF  the  water  which  said  former  ditch 
was  intended  to  drain  ;  that  no  more  water  is  now  thrown  upon 
complainant's  lands  than  was  thrown  on  them  by  said  eight-foot 
ditch ;  and  these  respondents  deny  that  any  injury  w-hatever 
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results  to  complainant's  lands  on  account  of  said  ditch  com- 
plained of,  or  by  any  act  or  omission  of  these  respondents." 

The  chancellor  overruled  the  demurrer  to  the  bill,  and,  on 
final  hearing  on  pleadings  and  proof,  decreed  as  follows :  '*  The 
complainant  is  not  entitled  to  relief,  so  far  as  the  old  levee  built 
by  Brooks  is  concerned.  The  evidence  shows  that  this  levee 
and  ditch  follows  pretty  nearly  what  is  called  the  '  run '  of  the 
old  lake,  and  the  complainant's  testimony  does  not  satisfactorily 
show  that  said  levee,  and  repairs  upon  it,  have  been  injurious 
to  her  land  by  throwing  back  the  water  upon  it.  As  to  the 
levee  thrown  up  by  the  respondents,  on  the  east  side  of  the 
ditch  dug  by  Nininger,  commencing  at  the  sixteen-foot  ditch, 
and  extending  southerly  to  a  point  near  the  Brooks  ditch  and 
the  public  road,  the  court  is  of  opinion  that  complainant  is  en- 
titled to  relief.  It  appears  to  the  court  that  said  levee  obstructs 
the  natural  flow  of  the  water  from  complainant's  land,  which 
flows  naturally  in  a  north-east  direction,  and  causes  the  water, 
in  times  of  freshets,  to  stand  longer  upon  her  lands  than  it 
would  otherwise  do.  Said  levee  is  decreed  to  be  a  nuisance, 
and  it  must  be  abated ;  and  the  respondent  Nininger  is  ordered 
to  abate  and  take  away  said  levee  thrown  up  by  him,  so  that  it 
shall  no  longer  obstruct  the  flow  of  water,  within  ninety  days 
from  this  date."  The  chancellor  declined  to  estimate  the  dam- 
ages, but  ordered  an  issue  to  be  submitted  to  a  jury  to  determine 
the  damages. 

The  defendants  appeal  from  this  decree,  and  here  assign  as 
error  the  overruling  of  their  demurrer  to  the  bill,  and  that  part 
of  the  final  decree  granting  relief  to  the  complainant ;  and  there 
is  a  cross-assignment  of  error  by  the  complainant,  on  account  of 
the  refusal  to  grant  any  relief  as  against  the  old  levee  and  ditch 
constructed  by  Brooks. 

Williamson  &  Cook,  for  the  appellants. — (1.)  The  right  of 
an  owner  of  land  to  occupy  and  improve  it  in  such  manner  as 
he  may  see  fit,  either  by  changing  tne  surface,  or  the  erection 
of  buildings  or  other  structures  thereon,  is  not  restricted  or 
modified  by  the  fact  that  his  own  land  is  so  situated,  with  refer- 
ence to  that  of  adjoining  owners,  that  an  alteration  in  the  mode 
of  its  improvement  or  occupation  in  any  portion  of  it  will 
cause  water,  which  may  accumulate  thereon  by  rains  and  snows 
falling  on  its  surface,  or  fiowing  on  to  it  over  the  surface  of  ad- 
jacent lots,  either  to  stand  in  unusual  quantities  on  other  adja- 
cent lands,  or  pass  into  and  over  the  same  in  greater  quantities, 
or  in  other  directions  than  they  were  accustomed  to  flow.  The 
right  of  a  person  to  the  free  and  unfettered  control  of  his  own 
land,  above,  upon,  and  beneath  the  surface,  can  not  be  inter- 
fered with,  or  restrained,  by  any  considerations  of  injury  to 
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others,  which  may  be  occasioned  bv  the  flow  of  mere  surface 
water,  in  consequence  of  the  lawful  appropriation  of  land  by 
its  owner  to  a  particular  use,  or  mode  of  enjoyment ;  nor  is  it 
material,  in  the  application  of  this  principle,  whether  a  party 
obstructs  or  changes  the  direction  and  flow  of  surface  water,  by 
preventing  it  from  coming  within  the  limits  of  his  own  land, 
or  by  erecting  barriers,  or  changing  the  level  of  the  soil,  so  as 
to  turn  it  oflf  in  a  new  course  on  his  own  lands.  A  party  may 
improve  his  own  lands,  although  he  may  therebv  cause  the  sur- 
face water,  whencesoever  it  may  come,  to  pass  on  in  a  different 
direction,  and  in  larger  quantities  than  before. — Gannon  v,  Har- 
gadon,  10  Allen,  M&ss.  106;  Goodale  v.  TutUe,  29  N.  Y.  459; 
White  V,  Chamn,  12  Allen,  Mass.  616;  and  other  cases  cited 
in  Angell  on  Water-Courses,  7th  ed.,  119-22;  also,  Taylor  v. 
Fichas,  64  Indiana,  167.  (2  )  The  husband's  assent  to  the  cut- 
ting of  the  ditches,  and  his  approval  of  the  work,  was  a  fall 
protection  to  the  defendants  against  the  complaint  of  the  wife. 
As  husband  and  trustee  he  had  the  full  control  and  management 
of  his  wife's  property,  and  the  right  to  receive  the  rents,  in- 
come and  proflts,  without  liability  to  account ;  and  the  wife  can 
not  repudiate  or  complain  of  his  acts,  while  he  continues  her 
trustee.  If  the  ditches  injured  the  crops  on  the  land,  the  hus- 
band alone  could  complain  of  it ;  and  his  consent  took  away  his 
right  of  action,  if  any  accrued  to  him. 

W.  R.  Houghton,  and  Waits  &  Sons,  contra. — (1.)  By  tlie 
old  Roman  law,  all  lands  were  burdened  with  the  servitude  of 
receiving  and  discharging  the  waters  arising  from  natural  causes, 
which  naturally  flowed  down  to  them  from  higher  lands. — Ad- 
dison on  Torts,  70-71.  That  this  is  the  law  in  this  countrv, 
see  Hooper  V,  Wilkinson^  15  La.  Ann.  497;  Gilbnan  v.  liail^ 
road  Co.j  49  Illinois,  484 ;  Livingston  v,  McDonald^  21  Iowa, 
160 ;  Laumier  v.  FroAficis^  23  Mo.  181 ;  Martin  v.  Riddle^ 
26  Penn.  St.  415  ;  Butler  v.  Peck,  16  Ohio  St.  334 ;  Bellmos  v. 
Sackett,  15  Barb.  96 ;  Grieaemer  v.  Kaufman,  26  Penn.  St.  407 ; 
Nevin8V,  Peoria,  41  Illinois,  502;  30  N.  Y.  519;  12  Minn. 
451 ;  17  Texas,  688 ;  4  Geo.  241 ;  Rudd  v,  Williams,  43  111. 
385  ;  Greensdale  v.  HaUiday,  6  Bing.  379.  (2.)  When  Nin- 
inger bought  from  Brooks,  the  lands  were  charged  with  this 
servitude,  and  he  took  them  subject  to  it. — Mayor  v,  Coleman, 
58  Ala.  570 ;  Mayor  v.  Jones,  58  Ala.  654.  (3.)  As  to  the 
embankment  and  ditch  constructed  by  Brooks,  the  complainant's 
right  of  action  would  only  be  barred  by  the  lapse  of  twenty 
years,  which  would  raise  the  presumption  of  a  grant. — Angell 
on  Water-Courses,  §  201 ;  Polly  v.  McCall,S7 Al^.  29 ;  Ricord 
V.  Williams,  7  Wheaton,  107 ;  America/n  Co.  v.  Bradford,  27 
Cal.  367 ;  WiUiams  v.  Nelson,  23  Pick.  144.     (4.)    That'the 
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complainant  pursued  the  proper  remedy,  and  that  she  was  not 
concluded  by  the  assent  or  condnct  of  her  husband,  is  settled 
by  the  case  of  Tkomas  v.  James^  32  Ala.  723. 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  Mrs. 
Mary  R.  Norwood,  a  married  woman,  owning  a  plantation, 
partly  as  a  statutory,  and  partly  as  an  equitable  separate  estate, 
to  enjoin  the  defendants,  who  own  an  adjoining  plantation,  from 
continuing  thereon  levees,  or  embankments,  causing  waters  to 
flow  back  upon  the  lands  of  the  complainant,  which,  following 
their  natural  outlet,  had  always  flowed  therefrom  over  the  lands 
of  the  defendants.  The  material  averments  of  the  bill  are : 
That  a  stream,  known  as  "  Lake  Creek,"'  runs  through  the  plan- 
tation of  Mrs.  Norwood.  In  times  of  heavy  rains,  large  quanti- 
ties of  water  escaping  over  the  banks  of  this  stream,  upon  the 
lands  of  complainant,  with  the  accumulations  of  rain  water, 
have  a  natural  outlet  therefrom  over  the  lands  of  the  defendants. 
To  prevent  these  waters  from  flowing  over  and  flooding  their 
lands,  the  defendants  have  erected  embankments,  or  levees, 
which  cause  them  to  flow  back  and  accumulate  upon  the  lands 
of  the  complainant,  rendering  them  less  tit  for  cultivation,  and 
in  other  respects  injuring  them. 

The  manifest  theory  upon  which  the  bill  proceeds  is,  that  the 
lands  of  the  defendants  are  burdened  with  the  servitude  of  re- 
ceiving and  discharging  the  waters  flowing  down  to  them  from 
the  lands  of  the  complainant.  If  that  theory  can  be  main- 
tained, the  bill  presents  a  clear  case  for  the  interference  of  a 
court  of  equity.  The  jurisdiction  of  the  court  to  enjoin 
the  erection,  or  the  continuance  of  private  nuisances,  com- 
pelling their  abatement,  at  the  instance  of  a  party  aggrieved, 
is  well  established.  When  the  legal  right  of  the  party  com- 
plaining is  clear  and  undoubted,  and  the  wrong  is  not  suscepti- 
ble of  adequate  compensation  in  damages  recoverable  in  an  ac- 
tion at  law,  or  is  in  its  very  natnre  and  character  continuous 
and  constantly  recurring,  the  interference  of  the  court  is  nec- 
essary, to  prevent  irreparable  injury  and  a  multiplicity  of  suits. 
There  is,  in  the  contemplation  of  the  court,'  a  very  just  distinc- 
tion between  injuries  in  their  nature  temporary  and  fugitive, 
and  injuries  permanent,  continuous,  constantly  recurring.  In 
reference  to  temporary  injuries,  the  intervention  of  the  court 
may  depend  upon  the  adequacy  of  legal  remedies.  But,  when 
the  injury  is  permanent,  continuous,  constantly  recurring,  there 
may  be  a  remedy  at  law,  but  its  inadequacy  is  obvious.  The 
court  of  law  can  not  restore  the  party  complaining  to  the  con- 
dition in  which  he  was  before  the  wrong  was  done,  and  in  which 
he  has  the  legal  right  to  remain  unmolested ;  nor  can  it,  by  re- 
moving the  cause,  prevent  the  necessity  for  multiplied  litiga- 


Digitized  by  VjOOQ IC 


SUPREME  COURT  [Dec.  Term, 

[Nininger  v.  Norwood.] 

tion. — Wood  on  Nuisances,  812;  High  on  Inj.  §§  501,  etseq. 
Assuming  that  complainant  has  the  clear  legal  right  asserted, 
the  defendants  have  invaded  it,  by  obstructing  the  natural  flow 
of  the  waters,  causing  them,  in  times  of  heavy  raine,  to  flow 
back  and  accumulate  upon  the  land  of  the  complainant,  sub- 
merging crops,  interrupting  cultivation,  and  deteriorating  the 
fertility  of  the  soil.  The  injury  is  permanent,  continuous,  and 
is  of  recurrence  in  all  rainy  seasons.  It  is  irreparable  injury, 
as  that  term  is  employed  in  a  court  of  equity,  for  which  legal 
remedies  will  not  afford  adequate  redress,  and  against  which  a 
court  of  equity  onl}'  can  afford  relief  and  protection. — Wood  on 
Nuisances,  817.  Nor,  if  the  right  of  the  complainant  is  clear 
— if,  as  matter  of  law,  the  lands  of  the  defendants  are  burdened 
with  tlie  servitude  claimed — is  it  essential  that,  as  a  condition 
precedent  to  the  interference  of  the  court,  the  right  should  have 
been  established  by  a  verdict  and  judgment  at  law.  Substan- 
tial, actual  injury  has  resulted,  and  there  can  be  no  necessity  for 
sending  the  party  to  a  court  of  law  for  the  determination  of  a 
mere  legal  question,  compelling  submission  to  the  wrong  during 
the  pendency  of  the  action. —  Gardner  v.  Newburgh^  2  Johns. 
Ch.  162 ;  liolman  v.  Boiling  Spring  Bleaching  Co,^  14  N.  J. 
Eo^  (1  McCarter)  335. 

The  remaining,  and  more  important  question,  involved  in  the 
demurrer  to  the  bill,  is  the  existence  of  the  right  asserted  by  the 
complainant.  Whether,  as  the  owner  of  the  land  upon  which 
the  waters  escaping  from  the  creek  in  times  when  it  is  swollen 
by  heavy  rains,  witn  the  waters  accumulating  bv  the  fall  of  rain, 
the  complainant  has  a  natural  easement  in  tlie  lands  of  the  de- 
fendants, to  the  extent  of  the  natural  flow  of  these  waters  from 
her  land,  to  and  upon  the  lands  of  the  defendants,  is  the  con- 
trolling, decisive  question.  In  Hughes  v.  A^iderson^  68  Ala. 
280,  we  considered  the  right  of  the  owner  of  an  upper  parcel  of 
lands  to  collect  and  concentrate  the  waters  falling  or  originating 
upon  his  lands,  increasing  the  flow,  and  discharging  them  in 
greater  volumes  upon  the  lower  parcel.  Following  tne  case  of 
Kauffman  v.  Griese7ner^  26  Penn.  St.  407,  we  held,  that  the 
owner  of  the  upper  or  superior  heritage  had  not  the  right  to 
create  new  channels  for  the  water  falling  or  originating  upon 
his  lands,  but  that  he  could  improve  his  lands,  though  the 
volume  of  water  discharged  by  its  accustomed  channels  was 
thereby  increased.  There  are  many  interesting  questions  of 
growing  importance,  connected  with  the  general  subject  of  the 
rights  of  adjoining  proprietors  as  to  water  falling  or  originating 
upon  lands,  but  we  confine  our  consideration  to  the  single  ques- 
tion the  case  presents. 

•  The  doctrine  of  the  civil  law  is,  that  the  owner  of  the  upper 
or  dominant  estate  has  a  natural  easement  or  servitude  in  the 
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lower  or  servient  one,  to  discharge  all  waters  falling  or  accu- 
mulating upon  his  land,  which  is  higher,  upon  or  over  the  land 
of  the  servient  owner,  as  in  a  state  of  nature ;  and  that  such 
natural  flow  or  passage  of  the  waters  can  not  be  interrupted  or 
prevented  by  the  servient  owner,  to  the  detriment  or  injury  of 
the  estate  of  the  dominant  or  any  other  proprietor.  Tiie  doc- 
trine is  repudiated  in  some  of  the  American  courts,  and  it  is  as- 
serted that  the  doctrine  of  the  common  law  is,  that  there  exists 
no  such  natural  easement  or  servitude  in  favor  of  the  owner  of 
the  superior  or  higher  ground  as  to  mere  surface  water ;  and 
that  the  owner  of  the  inferior  or  lower  estate  may,  if  he  choose, 
lawfully  obstruct  or  hinder  the  natural  flow  of  such  water  thereon, 
and,  in  so  doing,  may  turn  the  same  back  upon,  or  o£E,  or  to,  or 
over  the  lands  of  other  proprietors,  without  liabilitA' for  injuries 
occurring  from  such  obstruction  or  divei-sion. — 3  Wait's  Actions 
and  Defenses,  711 ;  Angellon  Water-Courses,  §§  108  e'^  «ey.  (7th 
ed).  In  England,  the  rule  seems  firmly  adhered  to,  that  lands 
are  burdened  with  the  servitude  of  receiving  and  discliarging 
all  waters  that  naturally  flow  down  to  them  from  the  lauds  of 
an  adjoining  proprietor  upon  a  higher  level.  Any  interference 
with,  or  obstruction  of  the  servitude  by  the  lower  owner,  to  the 
injury  of  the  owner  of  the  dominant  estates,  subjects  him  to 
liability  for  the  resulting  damage. — Wood  on  Xuisances,  422. 
This  rule,  with  an  exception,  perhaps^  as  to  town  or  city  lots,  is 
followed  generally  in  this  country. — Gillmanv.  MadismR,  R, 
Co.,  49  111.  484;  Adaina  v.  Walker^  34  Conn.  466;  Kauffman 
V.  Grieaemer,  26  Penn.  St.  406  ;  MtUer  v,  Laiibach,  47  Ih,  154 ; 
O^mm  V.  Cmn^r,  46  Cal.  346  ;  BuUer  vi  Peck,  16  Ohio  St.  334 ; 
\VaU%  V.  ClifUyix,  22  /J.  ^'^l\Swett  v.  Catts,  50  N.  H.  439. 

In  the  very  carefully  considered  case  of  Butler  v.  Peck,  said 
Brinkerhoff,  J.,  •'  The  principle  seems  to  be  established  and  in- 
disputable, that  when  two  parcels  of  land,  belonging  to  diilerent 
owners,  lie  adjacent  to  each  other,  and  one  parcel  lies  lower  than 
the  other,  the  lower  one  owes  a  sei'vitude  to  the  upper,  to  re- 
ceive the  water  which  naturally  runs  from  it,  providmg  the  in- 
dustry of  man  has  not  been  used  to  create  the  sei^vitude.  Or,  in 
other  words  more  familiar  to  the  students  of  the  common  law, 
the  owner  of  the  upper  parcel  of  land  has  a  natural  easement 
in  the  lower  parcel,  to  the  extent  of  the  natural  flow  of  water 
from  the  upper  parcel  to  and  upon  the  lower."  And  again  it 
was  said  :  '*  The  natural  easement  arises  out  of  the  relative  al- 
titudes of  adjacent  surfaces  as  nature  made  them,  and  these  al- 
titudes may  not  be  artificially  changed  to  the  damage  of  an  ad- 
jacent proprietor."  In  Martin  v.  Riddle,  reported  in  a  note 
to  Kauffman  v.  Griesemei*,  sxtpra,  it  is  said  by  Lowrie,  J. : 
"  Where  two  fields  adjoin,  and  one  is  lower  than  the  other,  the 
lower  must  necessarily  be  subject  to  all  the  natural  flow  of  water 
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from  the  upper  one.  The  inconvenience  arises  from  its  posi- 
tion, and  is  usually  more  than  compensated  by  other  circum- 
stances ;  hence  the  owner  of  the  lower  ground  has  no  right  to 
erect  embankments,  whereby  the  natural  flow  of  the  water  from 
the  upper  ground  shall  be  stopped  ;  nor  has  the  owner  of  the 
upper  ground  a  right  to  malcc  any  excavations  or  drains,  by 
wnich  the  flow  of  water  is  diverted  from  its  natural  channel, 
and  a  new  channel  made  on  the  lower  ground  ;  nor  can  he  col- 
lect into  one  channel  waters  usually  flowing  off  into  his  neigh- 
bor's fields  by  several  channels,  and  thus  increase  the  waste  up- 
on the  lower  nelds."  And  in  the  case  of  Kauffinan  v.  Cfriesenier^ 
Woodward,  J.,  said  :  "  Almost  the  whole  law  of  water-courses 
is  founded  in  the  maxim  of  the  common  law,  Aqiui  currit  et 
debet  currere.  Because  water  is  descendible  by  nature,  the 
owner  of  a  dominant  or  superior  heritage  has  an  easement  in  the 
servient  or  inferior  tenement,  for  the  discharge  of  all  waters 
which  by  nature  rise  in,  or  flow  or  fall  upon  the  superior." 

These  parties,  complainant  and  defendants,  acquired  the  lands 
witli  full  knowledge  of  their  natural  relations,  and  that  from 
the  one  parcel,  because  of  its  altitude,  and  because  water  is  in 
its  nature  descendible,  the  bursts  of  water  from  the  creek  in 
fresliets,  and  the  accumulations  of  rain  water,  had  and  found  a 
natural  outlet  over  the  immediately  adjacent  lower  lands. 
Whatever  of  advantage  to  the  one,  or  of  inconvenience  to  the 
other,  resulted  from  the  natural  formation  of  the  lands,  entered 
into  the  consideration  of  the  acquisition  ;  and  there  can  be  no 
justice  in  suffering  one  party  to  increase  his  advantages,  or  to 
lessen  his  inconveniences,  at  the  expense,  and  to  the  injury  of 
the  other.  Tliere  can  not  be  interminable  contests  between 
them  as  to  the  lessening  or  increasing  the  burdens  nature  has 
imposed.  Either  may  improve  liis  own  parcel,  so  long  Jis  he 
keeps  within  a  just  application  of  the  maxim,  Sic  utere  ttto,  \U 
hmas  non  aliemtm.  The  demurrer  to  the  bill  was  not  well 
taken,  and  was  properly  overruled. 

There  is  more  of  seeming  than  real  conflict  in  the  evidence. 
The  principal  facts  are  not  left  in  doubt  or  uncertainty.  The 
inclination  of  the  lands  of  the  defendants  is  to  the  north-east, 
and  to  the  south-west  lie  the  lands  of  the  complainant.  The 
natural  outlet  for  tlie  water  falling  upon  the  lands  of  the  com- 
plainant, and  of  the  water  originating  thereon  in  the  bursts  of 
the  creek  in  freshets,  is  over  the  lands  of  the  defendants. 
These  facts  are  uncontroverted,  and  the  owners  of  these  lands 
have  for  a  long  time  been  endeavoring  to  lessen  the  injury  to 
them  resulting  from  the  natural  flow  of  the  waters.  The  first 
embankment  or  levee  which  is  complained  of,  styled  in  the 
pleadings  and  the  evidence  the  "  ten-foot  ditch,"  has  been  con- 
structed by  the  defendant  across  the  natural  channel  and  direc- 
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tion  of  these  waters,  extending  for  a  distance  of  about  seven  hun- 
dred and  fifty  yards,retarding  the  natural  flow  of  the  water,rai8ing 
it  higher,  and  keeping  it  longer  upon  the  lands  of  the  complain- 
ant. We  concur  in  tne  opinion  of  the  chancellor,  that  the  em- 
bankment or  levee  ought  to  be  abated ;  that  it  is  of  continuous 
and  constantly  recurring  injury  to  the  complainant.  As  form- 
ing part  of  this  embankment,  must  be  included  the  embank- 
ment running  north  from  the  the  hills,  leaving  the  curve  at  the 
crossing  of  the  running  stream,  as  these  objects  are  mentioned 
in  the  evidence,  and  indicated  in  the  plat  or  map  exhibited  to 
the  witnesses  of  the  complainant.  This  embankment  is  not 
immediately  connected  with  the  longer  one  extending  to  the 
"sixteen-foot  ditch."  But,  like  the  longer  one,  is  directly 
across  the  natural  outlet  of  the  waters,  and  according  to  its 
length  is  chargeable  with  a  proportion  of  the  injury  to  the  lands 
of  the  complainant. 

The  evidence  leaves  it  in  uncertainty  whether  the  defendants 
have  changed  the  levee  or  embankment  called  the  "  N.  L.  Brooks 
eight-foot  ditch,"  to  an  extent  that  is  injurious  to  Ihe  complain- 
ant. That  embankment  was  constructed  more  than  ten  years 
prior  to  the  commencement  of  this  suit.  By  analogy  to  the 
statute  limiting  actions  for  the  recovery  of  lands  to  ten  years, 
the  continuous  throwing  back  of  the  waters  by  this  embankment 
for  that  period  would  create  the  presumption  that  it  was  right- 
ful, barring  legal  and  equitable  remedies  to  redress  the  injury 
resulting  from  it. —  Wright  v.  Moore^  38  Ala.  693.  There  be- 
ing no  material  increase  of  the  elevation  of  the  embankment, 
no  change  of  it  disturbing  the  rights  of  the  complainant,  the 
present  ^uit,  so  far  as  that  embankment  is  matter  of  complaint, 
would  fall  within  the  bar  of  the  statute.  But,  independent  of 
that  consideration,  we  can  not  say  that  the  evidence  discloses 
clearly  that  the  embankment  is  of  injury  to  the  lands  of  the 
complainant. 

No  examination  of  the  evidence  is  necessary  to  ascertain 
whether  the  husband  of  the  complainant  consented  to,  or  ap- 
proved the  construction  of  these  embankments.  Such  consent 
or  approval  would  not  legalize  their  construction  and  continu- 
ance, as  against  the  complainant,  working  continuous  injury  to 
her  lands. — Thomas  v.  James^  32  Ala.  723. 

We  find  no  error  in  the  decree ;  and  on  each  appeal,  a  judg- 
ment of  afiirmance  must  be  entered. 
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Mobile   &  Montgomery  Railway  Co. 
V.  Tl^llkiiison. 

Action  for  Breach  of  Special  Parol  Contract. 

1.  Parol  evidence  as  to  consider atix)n  of  deed. — The  consideration  clause 
of  a  deed  is  always  open  to  unlimited  explanation,  except  for  two  pur- 
poses :  1st,  a  party  to  the  deed  is  not  permitted  to  prove  a  consideration 
diflferent  from  that  expressed,  if  thereby  the  le^al  effect  of  the  deed  is 
varied ;  2d,  when  payment  of  the  consideration  is  recited  in  the  deed, 
the  grantor  is  not  allowed,  by  disproving  that  recital,  to  establish  a  re- 
sulting trust  in  himself. 

2.  <Siam<?.— The  owner  of  land  having  conveyed  a  lot  to  a  railroad  com- 
panv,  reciting  in  the  deed,  as  its  consideration,  **one  dollar"  in  hand 
paici,  "  and  the  benefits  which  will  arise  to  the  grantor  from  the  owner- 
ship by  the  grantee  of  the  property  hereby-  conveyed,"  the  deed  does 
not  estop  him  from  showing,  as  an  additional  consideration,  that  the 
grantee  verbally  agreed  to  grade  part  of  an  adjacent  lot  belonging  to  the 
grantor,  and  to' remove  and  rebuild  that  portion  of  his  warehouse  which 
was  situated  on  the  lot  conveyed  by  the  deed,  and  maintaining  an  action 
at  law  for  the  breach  of  such  verbal  agreement. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  James  E.  Cobb. 

BuELL  &  Lane,  for  appellant,  cited  Mead  v.  Steger^  5  Porter, 
498;  Adams  v.  Tlwrnas^  54  Ala.  175;  Paysant  v.  Ware  dh 
Barringer^  1  Ala.  160 ;  Beard  v.  White,  1  Ala.  436 ;  TTair 
V.  LaBro\Lse^  10  Ala.  548;  Murphy  v.  Br.  Bank,  16  Ala.  90; 
Fvans  v.  Bell,  20  Ala.  509 ;  Bryant  v.  Stephens,  58  Ala.  636 ; 
Coiich  V.  Woodruff,  63  Ala.  466;  1  Greenl.  Ev.  §§  285,  304. 

J.  Gamble,  and  J.  C.  Richardson,  contra. 

SOMERVILLE,  J. — The  question  presented  is  one  of 
estoppel,  based  on  the  recital  of  a  particular  consideration  in  a 
deed.  In  August,  1880,  Wilkinson,  the  appellee,  and  his  wife, 
conveyed  to  the  appellant  railroad  company  a  certain  lot,  or 
parcel  of  land,  in  the  town  of  Greenville.  The  consideration 
of  the  deed  is  recited  to  have  been  the  sum  of  "one  dollar" 
paid  to  the  grantors,  and  "  the  benefits  which  will  arise  to  the 
grantors  from  the  ownership  by  the  grantee  of  the  property 
[therein]  conveyed." 

It  was  proposed  by  the  plaintiflE,  on  the  trial,  to  show  b; 
parol  testimony  another  consideration  for  the  conveyance,  a^ 
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ditional  to  the  particular  one  recited  in  the  instrument  itself — 
viz.,  that  the  grantee,  the  Mobile  &  Montporaery  Railway  Com- 
pany, through  its  authorized  agent,  also  agreed,  in  consideration 
of  the  execution  of  the  deed,  to  grade  a  certain  portion  of  a 
vacant  lot  belonging  to  the  grantor,  adjacent  to  the  one  con- 
veyed, and  to  remove  and  reouild  such  portion  of  plaintiff 's 
warehouse  as  was  situated  on  the  lot  described  in  the  deed. 
This  alleged  oral  agreement  is  made  the  basis  of  the  present 
action,  and  damages  are  claimed  for  its  violation.  Tne  evi- 
dence of  this  additional  consideration  to  the  deed  was  admitted, 
against  the  objection  of  the  defendant ;  and  this  ruling  of  the 
court  is  assigned  for  error. 

We  are  of  opinion,  that  the  evidence  was  very  clearly  ad- 
missible. It  was  not  obnoxious  to  the  rule,  that  contempora- 
neous parol  evidence  is  inadmissible  to  contradict  or  vary  the 
legal  effect  of  a  written  instrument.  The  purpose  is  not  to 
assail  the  legal  effect  of  the  deed,  which  can  be  done  only  by 
varying  the  title  conveyed,  or  character  of  estate  granted,  or 
qualifying  the  covenants  assumed  by  the  grantor. — McGehee 
V.  Rump^  37  Ala.  631.  The  effect  of  the  evidence  is  simply 
to  prove  a  consideration  not  mentioned  in  the  deed,  additional 
to  the  one  which  is  mentioned,  and  of  the  same  general  kind 
or  nature, — each  being  valuable.  The  suit  is  not  on  the  instru- 
ment, but  on  an  alleged  promise  averred  to  be  an  omitted  con- 
sideration for  the  execution  of  the  instrument,  being  merely 
incidental  and  collateral  to  it. — Davenport  v.  Mason,  15  Mass. 
85 ;  Sunafier  v.  Swisher^  1  Wright,  755 ;  Thomas  v.  Barke?^ 
37  Ala.  392. 

Although  the  authorities  are  greatly  in  conflict,  we  think  it 
may  now  be  considered  as  the  better  doctrine,  that  the  consid- 
eration clause  of  a  deed  is  always  open  to  unlimited  explana^ 
tion^  '^except  for  two  purposes:  first,  it  is  not  permissible  for 
a  party  to  the  deed  to  prove  a  different  considei^ation,  if  such 
change  vary  the  legal  ^ect  of  the  instrument;  and  second,  the 
grantor  in  a  deed,  who  acknowledges  the  receipt  of  payment  of 
the  consideration,  will  not  be  allowed,  by  disproving  that  fact, 
to  establish  a  resulting  trust  in  himself." — Ilemni  v.  Mmyhy, 
54  Ala.  246;  McGehee  v.  Bump,  37  Ala.  631;  Wilkinsoii 
u  Scotty  17  Mass.  249.  Mr.  Wharton  says:  "WJiere  the  re- 
cital involves  a  contract,  it  estops ;  if  it  does  not  involve  a  con- 
tract, it  operates  only  as  a  unilateral  general  admission,  and  is 
open  to  explanation." — 2  Whart.  Ev.  8  1040.  It  is  said  by 
Mr.  Bishop,  that  "  the  consideration,  which  is  not  the  promise 
of  the  parties  with  its  special  terms  and  limitations,  but  merely 
the  thing  of  value  whereby  they  were  moved  to  make  the 
promise,  ought  always  to  be  open  to  inquiry  by  oral  evidence. 
The  better  doctrine,  certainly  in  principle,  nolds  it  to  be  so." 
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Bisli.  on  Contr.  §  65.  These  views  are  fully  sapported  by  the 
authorities,  including  the  adjudged  cases. — Cowan  v.  Cooper, 
41  Ala.  187;  Mason  v,  Biicmiian^  62  Ala.  Ill;  Reader 
V.  Hehas^  57  Ala.  440 ;  Henry  v.  Murphy^  54  Ala.  246 ;  Mo- 
Gehee  v.  Rump,  37  Ala.  651 ;  Thomas  v.  Barker,  37  Ala.  392; 
Eckles  V,  Carter,  26  Ala.  563 ;  1  Bish.  Contr.  §  65 ;  Bump  on 
Fraud.  Conv.  577,  579 ;  1  Greenl.  Ev.  §  281 ;  2  Whart.  Ev. 
§  1042,  7wte  7;  Goodspeed  v,  FuUer,  46  Me.  147;  Quinhy 
V.  Stehhins,  55  N.  II.  422. 
The  judgment  is  affirmed. 
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Action  hy  Purchaser  for  Breach  of  Warranty  on  Sale  of  Oats. 

1.  Warranty  on  nale  of  goods. — In  the  absence  of  fraud,  the  general 
rule  of  the  common  law  is,  that  the  buyer  of  goods  takes  them  at  liis 
own  risk,  in  the  absence  of  an  express  warranty,  unless  a  warranty  is 
implied  from  the  nature  and  circumstances  of  the  sale. 

2.  Same,  on  sale  of  goods  by  description. — When  goods  are  sold  by 
description,  and  the  buyer  has  not  an  opportunity  of  inspecting  them,  it 
is  of  the  essence  of  the  contract  that  the  goods  delivered  shall  answer  to 
the  description ;  and  there  is,  also,  an  implied  warranty  that  the  article 
furnished  shall  be  merchantable. 

3.  Same,  on  sale  by  manufacturer  or  dealer. — When  a  manufacturer  or 
dealer  contracts  to  supply  an  article  which  he  makes,  or  in  wiiich  he 
deals,  knowing  that  the  purchaser  wishes  to  apply  it  to  a  particular  pur- 
pose, and  necessarily  trusts  to  his  judgment  or  skill,  there  is  an  implied 
warranty  on  his  part  that  the  article  shall  be  reasonably  fit  for  tlie  pur- 
pose to  which  it  IS  to  be  applied ;  but,  if  he  contracts  to  sell  a  known 
and  described  article,  and  delivers  that  article,  though  he  may  know 
that  the  purchaser  intends  it  for  a  specific  purpose,  there  is  no  implied 
warranty  that  it  is  suitable  for  that  purpose. 

4.  Same,  on  sale  by  sample. — On  a  sale  of  goods  by  sample,  the  seller 
only  warrants  that  the  bulk  of  the  goods  delivered  shall  correspond  with 
the  sample. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  tlie  lion.  Thos.  M.  Arrington. 

This  action  was  brought  by  Nicholas  Gachet,  who  was  a 
planter  and  fanner  residing  in  Bullock  county,  against  the  ap- 
pellees as  late  partners,  a  mercantile  partnership  doing  business 
in  the  city  of  Montgomery,  to  recover  damages  for  the  breach 
of  an  alleged  warranty  on  the  sale  of  two  hundred  and  fifty 
bushels  of  "  rust-proof  oats  "  by  the  defendants  to  the  plaintiff, 
in  February,  1880;  and  was  commenced  on  the  7th  March, 
1881.     As  the  pleadings  are  set  out  in  the  record,  it  appears 
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that  the  cause  was  tried  on  issue  joined  on  the  plea  of  tlie  statute 
of  limitations  of  one  year,  which  was  the  only  plea  filed  by 
the  defendant.  On  the  trial,  as  the  bill  of  exceptions  states, 
the  plaintiff  testified,  as  a  witness  for  himself,  that  he,  in  com- 
pany with  one  West,  went  to  the  defendants'  store  in  Mont- 
gomery, and  inquired  of  J.  R.  Warren,  one  of  the  defendants, 
"whether  he  had  rust-proof  oats;"  that  Warren  asked  how 
many  bushels  they  wanted,  and,  beinff  told  that  they  wanted 
three  hundred  bushels,  "said  that  he  then  had  only  about  fifty 
bushels  of  rust-proof  oats,  but  had  a  car-load  in  transit  which 
would  arrive  in  a  day  or  two;"  that  he  then  asked  said  Warren, 
"if  he  would  guarantee  the  oats  to  be  rust- proof  oats,"  and 
Warren  replied,  "  that  he  would ; "  that  he  then  agreed  to  take 
the  fifty  bushels  on  hand,  and  two  hundred  and  fifty  bushels  of 
the  oats  in  transit,  and  made  arrangements  for  the  deposit  of 
the  money  ($250)  with  a  friend  in  Montgomery,  and  took  a 
sample  of  the  oats  on  hand ;  that  he  did  not  recollect  that  he 
told  said  Warren,  at  the  time,  "  that  he  wanted  the  oats  to 
plant,  but  he  supposed  Warren  knew  it,  as  he  told  him  that  it 
would  do  if  he  could  get  the  oats  in  five  days,  as  he  had  enough 
to  keep  his  plows  going  for  that  time ; "  that  Warren  "  gave 
him  a  small  quantity  of  the  oats  on  hand,  not  ex(;eeding  a  hand- 
ful, and  said  that  the  oats  he  would  ship  would  be  like  the 
sample."  He  further  testified  to  the  subsequent  shipment  and 
receipt  of  the  oats,  and  produced  the  receipt  for  the  money 
paid,  in  which  the  goods  were  described  as  "250  bu.  R.  P. 
Oats;"  that  he  let  West  take  the  fifty  bushels  of  oats  on  hand, 
and  himself  planted  two  hundred  bushels  of  the  others  when 
received,  in  suitable  ground,  and  gathered  only  about  two  hun- 
dred bushels  from  tlie  crop,  instead  of  twenty-five  hundred 
bushels,  which  would  have  been  an  average  crop  if  the  oats 
had  not  rusted.  Said  West,  who  was  examined  as  a  witness 
for  the  plaintiff,  testified  to  the  same  effect,  as  to  the  negotia- 
tions and  terms  of  the  contract  between  the  parties,  except  that 
"he    did   not    hear  defendant    guarantee   the    oats    sold    to 

Elaintiff ;"  and  he  further  testified,  that  the  fifty  bushels  which 
e  obtained  and  planted  "produced  a  good  crop,  and  did  not 
rust."  Warren,  testifying  as  a  witness  for  the  defendants, 
stated  the  terms  of  the  negotiation  and  conversation  in  sub- 
stantially the  same  words,  but  denied  that  he  gave  any  warranty 
that  the  oats  to  be  delivered  should  be  "  rust-proof  oats,"  but 
only  promised  that  they  should  correspond  with  the  sample 
which  the  plaintiff  took ;  and  that  the  oats  subsequently  deliv- 
ered did  correspond  with  those  from  which  the  sample  was 
taken,  "and  was  known  and  called  'rust-proof  oats.'"  Other 
witnesses  introduced  by  the  defendants  testified,  that  "rust- 
proof oats"  was  a  variety  well  known  to  commerce,  which  had 
19 
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^«,»t  >k  ^a  in  and  around  Montgomery  for  several  years,  and 

:   was  so  distinct  from  the  other  varieties  "  that  a  person 

i-^.iaarv  intelligence,  on  comparing  a  sample  with  any  other 

>.«<cv.   et>ald    easily    tell   the    difference,   which   was    very 

'.••:>  being  the  substance  of  the  evidence,  all  of  which  the 

A   exceptions  purports  to  set  out,  the  court  thereupon 

.!»i^^^^l  the  jury,  on  the  request  in  writing  of  the  defendant, 

-  I.  If  the  jury  believe  from  the  evidence  that,  on  the  14th 
'coruary,  1880,  the  plaintiff  and  West  went  into  the  de- 
■  ctKJant^s  store,  and  aslced  him  if  he  had  any  rust-proof  oats ; 
ukI  that  defendant  replied,  that  he  did  not  have  tne  amount 
iit>v  wished,  but  would  have  a  car-load  in  a  few  days;  and  that 
vJ^tVndant  then  agreed,  after  some  negotiations  between  the 
i.»arf ies,  to  sell  and  deliver  said  oats  to  plaintiff ;  and  that  there 
i^i  »  kind  of  oats,  known  to  the  commercial  world  as  'rust-proof 
v^t*':  and  that  the  oats  delivered  by  defendant  to  plaintin  was 
the  kind  of  oats  so  known  and  designated, — then  plaintiff  is 
not  entitled  to  recover,  although  the  oats  may  have  rusted  ;  and 
lH>fore  they  can  find  for  the  plaintiff,  the  evidence  must  satisfy 
them  that  the  oats  delivered  to  him  bv  Warren  was  not  the 
kind  of  oats  known  to  the  commercial  world  as  'rust-proof 
oats.' 

**  2.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
variety  of  oats  known  and  designated  as  *  rust-proof  oats'; 
and  that  the  contract  between  the  plaintiff  and  the  defendant 
was  for  the  purchase  of  '  rust-proof  oats ' ;  and  that  the  oats 
delivered  by  defendant  to  plaintiff  was  the  oats  so  known  and 
designated, — then  plaintiff  is  not  entitled  to  recover,  though 
the  oats  rusted,  and  the  plaintiff's  crop  failed. 

''  3.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
kind  of  oats  known  to  commerce  as  the  'rust-proof  oats';  and 
that  the  plaintiff  inquired  for,  and  the  defendant  agreed  to  sell 
him  such  oats ;  and  that  the  oats  delivered  to  plaintiff  were  the 
oats  so  known  and  designated, — then  the  plaintiff  is  not  entitled 
to  recover,  even  if  the  jury  should  believe  that  the  oats  rusted, 
and  that  thereby  plaintiff's  crop  was  a  failure. 

"4.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
variety  of  oats  known  to  commerce  as  the  'rust  proof  oats'; 
and  that  the  defendant  guaranteed  to  plaintiff  that  the  oats  he 
was  to  sell  and  deliver  to  him  should  be  the  '  rust-proof  oats ' ; 
and  that  the  oats  delivered  were  of  the  variety  known  and  de- 
signated as  '  rust-proof  oats,' — then  plaintiff  is  not  entitled  to 
recover  in  this  action. 

"  5.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
variety  of  oats  known  and  designated  in  commerce  by  the 
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name  of  'rust-proof  oats';  and  that  the  defendant  agreed  and 
gparanteed  to  sell  and  deliver  to  plaintiff  the  'rust-proof  oats' ; 
and  that  the  oats  which  he  did  deliver  was  the  oats  so  known 
and  designated, — then  there  was  no  breach  of  contract  on  the 
part  of  the  defendant,  and  the  plaintiff  is  not  entitled  to  re- 
cover, even  though  the  jury  may  believe  that  the  oats  rusted. 

"  6.  The  burden  of  showing  that  the  oats  delivered  by  the 
defendant  was  not  the  kind  of  oats  which  he  contracted  to  de- 
liver, is  upon  the  plaintiff ;  and  unless  he  has  satisfied  the  minds 
of  the  jury,  by  tlie  evidence  adduced,  that  the  oats  delivered 
was  not  the  kind  or  variety  so  agreed  to  be  delivered,  then  tliey 
must  find  for  the  defendant. 

"  7.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant furnished  the  plaintiff  with  a  sample  of  the  oats  which  he 
was  to  deliver ;  and  that  the  contract  between  them  was,  that 
the  oats  to  be  delivered  were  to  be  of  the  same  character  and 
quality  as  such  sample;  and  that  plaintiff  took  such  sample 
home  with  him,  and,  when  the  oats  were  delivered  to  him,  com- 
pared them  with  the  sample,  and  found  and  accepted  them  as 
the  same  character  and  quality  of  oats, — then  the  plaintiff  can 
not  recover  in  this  action,  and  the  burden  of  showing  that  the 
oats  delivered  were  not  oif  the  same  character  and  quality  is  on 
the  plaintiff." 

The  plaintiff  excepted  to  each  of  these  charges,  and  he  now 
assigns  them  as  error. 

Arrington  &  Graham,  and  E.  P.  Morrissett,  for  the  ap- 
pellant, cited  Oerst  v,  Jones,  32  Gratt.  518,  or  34  Amer.  Rep. 
773 ;  Jones  v.  Just,  3  Q.  B.  197 ;  Van  Wyck  v.  Allen,  69  N.  Y. 
01,  or  24  Amer.  Rep.  136;  Bragg  v,  MorriU,  24  Amer.  Rep. 
104.  and  note ;  5  Wait's  Actions  and  Defenses,  554. 

Troy  &  Tompkins,  C07itra,  cited  Danforth  v.  Ixiney,  28  Ala*. 
274 ;  Chanter  v.  Hopkins,  4  M.  &  W .  399 ;  Alien  v.  Lake, 
5  Exch.  779 ;  Wielei*  v.  Schilizzi,  17  C.  B.  619 ;  Bounce  v. 
Dow,  64  N.  Y.  411;  Fraley  v,  Bispham,  10  Penn.  St.  320; 
TmoeU  v.  Gatewood,  3  Illinois,  22;  Mixer  v.  Cobum,  11  Mete. 
559 ;  DoUard  v.  Potts,  6  Allen,  N.  B.  443 ;  Gosd^  v.  Eagle 
Sugar  Reiinery,  103  Mass.  331 ;  Sru^ett  v.  Shumway,  102  Mass. 
365;  Jotting  V.  Kingsford,  13  C.  B.  (IST.  S.)  447;  Winsor  v, 
Zombard,  18  Pick.  57 ;  Prideaux  v.  Bunnett,  1  C.  B.  (N.  S.) 
613;  Port  Carbon  Iron  Co.  v.  Grove,  68  Penn.  St.  149;  Whit^ 
aker  v.  Eastwick,  75  Penn.  St.  229;  9  B.  &  C.  259;  2  M.  & 
G.  279. 

BRICKELL,  C.  J. — The  assignments  of  error  present  no 
other  question,  than  the  correctness  of  the  instructions  given 
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the  jury  at  the  instance  of  the  defendants,  on  the  trial  in  the 
court  below.  Six  of  these  instructions  assert,  in  varying  lan- 
guage, and  by  reference  to  particular  facts  in  evidence,  uiat  if 
the  contract  between  the  parties  was  for  the  sale  and  delivery 
of  seed-oats,  of  the  species  known  in  the  market  as  "  rust-proof 
oai%^'^  and  the  oats  delivered  were  of  that  species,  there  is  no 
liability  upon  the  sellers,  although  the  product  of  the  oats 
rusted,  and  they  knew  the  purchaser  wps  buying  for  the  pur- 
pose of  sowing  and  raising  a  crop.  One  or  more  of  the  instruc- 
tions, also,  affirm  that  the  burden  of  proof  rested  upon  the  pur- 
chaser, to  show  that  the  oats  delivered  were  not  of  the  species 
known  as  ^^  rust-proof  oats.^^ 

In  the  absence  of  fraud,  the  general  rule  of  the  common  law, 
as  applicable  to  sales,  so  far  as  quality  is  concerned,  is  embodied 
in  the  maxim.  Caveat  etnptor.  The  buyer  takes  the* goods  at 
his  own  risk,  if  there  be  not  an  express  warranty  by  the  seller  J 
or  unless,  from  the  nature  and  circumstances  of  the  sale,  a  war- 
ranty is  impHed. — Ricks  v.  Dillahu/nty,  8  Port.  130;  Barfiett 
V.  Stanton^  2  Ala.  181.  When  goods  are  sold  by  description, 
and  the  buyer  has  not  the  opportunity  of  inspecting  them,  it 
is  a  part  of  the  contract — it  is  of  the  very  essence  of  the  un- 
dertaking— that  the  goods  delivered  shall  answer  to  the  descrip- 
tion ;  otherwise,  the  buyer  could  contract  for  one  thing,  and 
the  seller  deliver  another  and  different  thing.  In  such  case, 
there  is  also  an  implied  warranty,  that  the  thing  delivered  shall 
not  only  answer  the  description,  but  that  as  such  thing  it  shall 
be  salable  or  merchantable. — Benjamin  on  Sales,  §  656.  The 
purchaser  can  not  insist  that  the  thing  shall  be  of  any  particular 
quality  or  fineness,  but  he  has  the  right  to  demand  that  it  shall 
be  a  merchantable  article,  answering  to  the  description  of  the 
contract.  If  it  be  not,  though  it  may  bear  the  denomination, 
it  does  not  answer  to  the  description — it  is  not  in  fact  the  thing 
sold. 

''  Where  a  manufacturer,  or  a  dealer,  contracts  to  supply  an 
article  he  manufactures  or  produces,  or  in  which  he  deals,  to 
be  applied  to  a  particular  purpose,  so  that  the  buyer  necessarily 
trusts  to  the  judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is,  in  that  case,  an  implied  term  of  warranty,  that  it  shall 
be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied." 
Paciji^  6hmno  Co.  v,  MuUc^}^  66  Ala.  582;  Benjamin  on  Sales, 
§  157.  But,  if  a  manufacturer,  or  dealer,  contracts  to  sell  a 
known  and  described  thing,  although  he  may  know  the  pur- 
chaser intends  it  for  a  specific  use,  if  he  delivers  the  thing  sold, 
tliere  is  no  implied  warranty,  that  it  will  answer,  or  is  suitable 
lor  the  specific  use,  to  which  the  purchaser  intends  applying  it. 
Chanter  v.  Hopkins^  4  Mees.  &  Wels.  399;  Hoe  v.  ^nl^e, 
21  N.  Y.  552;  Bartleit  v.  Hoppock,  34  N.  Y.  118;  Bounce  v. 
Vol.  lxxii. 
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Dow,  64  N.  Y.  411 ;  PoH  Carbon  Iron  Co.  v.  Grove,  68  PenD. 
149;  Gossler  v.  Eagle  Sugar  Rejmery,  103  Mass.  331 ;  1  Pars. 
Contr.  586. 

These  are  all  recognized  principles  of  the  law  of  sales,  and 
the  several  instnictions  to  the  iury  we  are  considering,  in  effect, 
afBrm  them.  Whether  the  sale  was  of  the  oats  known  in  the 
market  as  ^^rvsirproof  oaU^'*  and  whether  the  oats  delivered 
corresponded  to  that  description,  were  facts  fairly  submitted 
for  the  determination  of  the  jury.  If  these  facts  were  found 
affirmatively  by  the  jury,  though  the  sellers  were  dealers  in 
oats,  and  knew  the  purpose  to  which  the  buyer  intended  to  ap- 
ply them,  there  can  not  be  said  to  be  any  express  stipulation 
by  them,  that  the  oats  were  suitable  for  that  particular  use ; 
nor  any  implied  warranty,  that  for  it  they  were  reasonably  fit. 
The  kind  of  oats  suitable  for  his  use,  the  purchaser  selects — he 
does  not  rely  on  the  judgment  or  skill  of  the  seller  to  select 
for  him.  The  judgment  or  skill  of  the  seller  is  trusted  only  to 
providing  oats  of  a  designated  species.  When  oats  of  that  spe- 
<5ie8  were  furnished,  not  unsalable,  unmerchantable,  the  con- 
tract was  perfonned  by  the  sellers.  And  if  there  was  a  war- 
ranty, or  representation  by  them,  that  the  oats  were  of  that 
species,  the  warranty  or  representation  was  not  broken.  The 
oats  may  not  have  produced  as  the  buyer  expected ;  his  expec- 
tations were  capable  of  disappointment,  though  the  sellers  kept 
the  contract,  made  no  false  representations,  and  no  warranty 
which  was  broken. 

The  affirmative  facts  essential  to  the  plaintiff's  recovery,  in 
the  aspect  of  the  case  presented  by  the  instructions,  were,  that 
the  defendants  had  delivered  oats  not  corresponding  to  the  oats 
sold ;  or  had  made  a  warranty  or  representation  of  the  quality 
of  the  oats,  which  was  broken,  or  untrue.  The  burden  of  prov- 
ing these  facts  necessarily  rested  upon  him,  and  could  not  be 
discharged,  unless  of  the  truth  of  the  facts  the  jury  were  sat- 
isfied. This  is  the  substance  of  the  instructions,  and  there  is 
no  reason  for  doubting  their  correctness. — Harris  v.  Bell, 
27  Ala.  520;  JarreU  v,  LiUie,  40  Ala.  271.  In  all  actions  upon 
warranties,  it  is  necessary  for  the  plaintiff  to  prove  clearly  and 
positively  the  breach  thereof. — Chitty  on  Contracts,  402  a. 

The  seventh  instruction  aflirms  no  more  than  that,  if  the  sale 
was  by  sample,  and  the  oats  delivered  corresponded  to  the  sam- 
ple, there  was  no  right  of  recovery  in  the  plaintiff.  Upon  a 
sale  by  sample,  all  that  the  vendor  warrants  is,  that  the  bulk  of 
the  goods  delivered  shall  correspond,  or  be  equal  to  the  sample. 
Benjamin  on  Sales,  §  648.  The  burden  of  proving  that  tney 
do  not,  must  rest  upon  the  buyer,  who  accepts  and  uses  the 
goods  as  equal  to  the  sample. 

Affirmed. 
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JBill  in  JEquity  for  Redemption  under  Mortgage, 


I  72  804 
^780 

73  2M 

100  4gr 

■'106  688 

III  606 

ijjg  l^^J  1.     Revision  of  chancellor^ 8  decision  on  facts. — This  court  will  not  dis- 

\  72  29i\  ^^^^  *^^  chancellor's  decision  on  a  disputed  question  of  fact,  when  the 

121    194  record  does  not  clearly  show  that  he  erred. 

121   4&J  2.     Usury  ni  mortgage  debt;  wJuj^nay  plead. — It  may  be  seriously  ques- 

1 123^  a<tf4|  tioned,  under  the  decisions  of  this  court,  whether  a  mortgage  can  be  im- 

/  72  294  peached  on  the  ground  of  usury  in  the  secured  debt,  by  any  other  person 

aiS  thain  the  mortgagor  himself,  or  his  personal  representative ;  though  the 

iS   iSl  current  of  modern  authority  supports  the  contrary  view\ 

- '_  3.     Bill  to  redeem;  who  may  file. — A  bill  to  redeem  under  a  mortgage 

liS  ftTft  "^^^  ^^  ^^      ^^  ^^^^  ^^^  ^^^  owns  the  mortgagor's  equity  of  redemption, 

St      -I  ^^  *^y  subsisting  interest  therein,  by  privity  of  title  with  him,  whether 

jjj   2W  by  purchase,  inheritance,  or  otherwise ;  and  under  this  principle,  the 

72  -^1  widow^  of  the  mortgagor,  who  joined  with  her  husband  in  ihe  execution 

]^  242  ^^  ^^  mortgage,  and  who  claims  a  homestead  in  the  premises,  may  be 

~~  joined  with  the  heirs  in  a  bill  to  redeem. 

4.  Alienation  of  homestead;  signature  and  acknowledgment  by  wife. 
Under  the  provisions  of  the  constitution  of  1868,  prior  to  the  passage  of 
the  act  approved  April  23,  1873,  a  mortgage,  or  other  alienation  of  the 
homestead,  acknowledge<i  by  husband  and  wife,  and  certified  in  the 
form  prescribed  by  the  statute  for  ordinary  conveyances,  was  sufficient 
to  convey  the  homestead. 

5.  ISame;  equitable  mortgage  created  by  recital  in  note.-~\  declaration 
and  recitfd  in  a  promissory  note,  executed  by  a  mortgagor  to  the  mort- 
gagee, that  it  **  sliall  be  covered  by  the  mortjrage,"  or  "  shall  be  subject 
to  the  mortgage,*'  shows  an  intention  to  make  the  mortgage  a  valid  se- 
curity for  the  debt,  and  creates  an  e<iuitable  lien  or  mortgage  on  the 
premises  for  its  paynient ;  but,  if  the  note  is  signed  by  the  husband  only, 
the  equitable  lien  of  the  note  does  not  attach  to  the  homestead  included 
in  the  lands  conveyed. 

6.  Mortgagee's  liability  for  rents. — AVhen  the  mortgagee  takes  fk>8- 
session  of  the  premises  alter  the  law-day  of  the  mortgage,  he  is  liable  as 
a  tnistee  for  the  rents  and  profits,  inc^luding  not  only  the  rents  wliich  he 
collects,  but  also  such  as  he  has  failed  to  collect  through  gross  negligence, 
willful  default,  or  fraud. 

7.  Same. — Under  this  principle,  as  applied  in  this  case,  the  mortgagee 
having  taken  possession,  and  then  rented  the  premises  t » the  widow  and 
adult  heirs  of  the  deceased  mortgagor;  on  the  statement  of  the  account 
against  him,  under  a  bill  to  redeem  filed  bv  the  widow  and  all  the  heirs, 
he  was  held  liable  for  the  rents  as  if  he  had  collected  them. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  5th  of  March,  1880,  by 

the  widow  and  children  of  Benjamin  Butts,  deceased,  against 

John  T.  Broughton,  as  the  administrator  of  his  deceased  wife, 

Mrs.  Sarah  C.  Broughton,  and  their  several  children  as  heirs  at 

Vol.  lxxii. 
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law ;  and  sought  a  redemption  of  certain  lands,  which  had  been 
mortgaged  by  said  Benjamin  Butts  in  his  life-time  to  Mrs. 
Bronghton,  an  account  of  the  mortgage  debt,  and  general  relief. 
Benjamin  Butts  died  in  October,  1873,  being  in  possession  of 
the  mortgaged  lands  at  the  time  of  his  death ;  and  Mrs.  Sarah 
C.  Brougnton,  the  intestate  and  ancestor  of  the  defendants, 
died,  intestate,  in  January,  1879.  The  mortgage  to  Mrs. 
Broughton  was  dated  the  13th  March,  1871 ;  was  signed  by  said 
Benjamin  Butts  and  his  wife,  acknowledged  by  fliem,  on  the 
day  of  its  date,  before  a  justice  of  the  peace,  and  by  him  duly 
certiled  as  an  ordinary  conveyance ;  and  purported  to  be  given 
to  secure  the  payment  of  a  promissory  note  for  $724.50,  signed 
by  said  Benjamin  Butts,  of  even  date  with  the  mortgage,  and 
payable  on  the  12th  December,  1871.  The  mortgage  described 
the  lands  conveyed  by  it,  as  containing  508.50  acres;  but,  in  the 
former  conveyances  referred  to,  they  are  described  as  contain- 
ing 580.50  acres.  These  lands  were  conveyed  by  Moses  Pierce, 
by  mortgage  dated  the  4th  November,  1867,  to  said  John  T. 
Broughton,  to  secure  the  payment  of  a  promissory  note  for 
$837,  with  interest ;  and  this  note  and  mortgage  having  been 
transferred  by  said  Broughton  to  Mrs.  L.  Culberson,  the  mort- 
gSLge  was  foreclosed  by  her,  by  sale  under  a  power  therein  con- 
tained, on  the  20th  March,  1869.  Benjamin  Butts  became  the 
purchaser  at  that  sale,  and  received  a  conveyance  from  Mrs. 
Culberson;  and  on  the  same  day  he  executed  to  her  a  mortgage 
on  the  lauds,  in  which  his  wife  joined,  to  secure  the  payment 
of  his  promissory  note  for  $951,  given  for  the  purchase-money. , 
This  note  and  mortgage  were  afterwards  transferred  by  Mrs. 
Culberson  to  Mrs.  Sarah  C.  Broughton.  The  note  not  being 
paid  at  maturity,  a  new  note  was  executed  by  said  Butts  to 
Mrs.  Broughton,  on  a  settlement  had  between  them  in  De- 
cember, 1869.  This  note  was  dated  the  11th  December, 
1869,  payable  on  the  Ist  December,  1870,  and  was  for  $1,200; 
and  a  mortgage  on  the  lands,  dated  December  18th,  1869,  was 
executed  by  said  Butts  and  his  wife  to  secure  its  payment.  This 
note  not  being  paid  in  full  at  maturity,  a  new  note  and  mort- 
gage were  given  on  the  13th  March,  1871,  for  the  balance  then 
ascertained  to  be  due, — this  latter  being  the  mortgage  under 
which  the  complainants  now  seek  a  redemption  and  account, 
alleging  usury  in  the  renewed  notes,  and  payment  of  the  entire 
debt. 

The  administrator  of  Mrs.  Broughton  denied  the  cha^e  of 
usury,  and  claimed  an  indebtedness  against  said  Benjamin  Butts, 
not  only  on  account  of  the  note  secured  by  the  mortgage,  but 
also  for  other  debts  evidenced  by  the  notes  of  said  S.  Butts, 
which  were  produced.  One  of  these  notes  was  for  $417.80; 
was  dated,  as  copied  in  the  record,  the  20th  March,  1870,  and 
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payable  on  the  12th  December,  1873,  to  Mrs.  S.  C.  Bronghton 
or  bearer ;  and  contained  a  recital,  or  declaration,  in  these  words: 
"  This  note  shall  be  covered  by  a  mortgage  made  by  myself  and 
wife,  March  13th,  1871,  and  payable  on  12th  December,  1871, 
to  Mrs.  Sarah  C.  Broughton,  said  mortgage  being  unsettled, 
and  recorded  in  book  T.,"  &c.  The  other  note  was  for  $320, 
and  was  dated  the  10th  August,  1871 ;  purported  to  be  given 
"  for  money  borrowed  for  use  of  farm ; "  was  payable  to  Mrs. 
S.  C.  Broughton,  and  recited  on  its  face  that  "this  note  shall 
be  subject  to  a  mortgage  held  by  her  for  purchase-money  of 
my  land,  made  March  15th,  1871,  and  due  Decembei'l2tb, 
1871."  It  further  appeared  that,  after  the  death  of  Mrs. 
Broughton,  and  the  grant  of  letters  of  administration  on  her 
estate,  Butts  made  various  payments  on  the  debts  secured  by 
the  mortgage;  and  that  after  his  death,  on  an  accounting  be- 
tween his  widow  and  adult  heirs,  as  parties  on  the  one  hand, 
and  the  personal  representative  of  Mrs.  Broughton  on  the  other, 
it  being  admitted  that  the  mortgage  debts  could  not  be  paid, 
the  possession  of  the  lands  was  surrendered  to  said  administra- 
tor, and  the  widow  and  adult  heirs  agreed  to  hold  as  his  tenants. 
This  arrangement  was  made  in  the  fall  of  the  year  1874,  and 
continued,  or  was  renewed  from  year  to  year,  until  a  short  time 
before  the  filing  of  the  bill. 

The  chancellor  ordered  a  statement  of  the  accounts  by  the 
register,  and  reserved  all  other  questions  until  the  coming  in 
of  the  master's  report.  On  the  coming  in  of  the  report,  to 
which  numerous  exceptions  were  reserved  by  the  complainants, 
he  held  that  "  the  allegations  and  proof  are  not  sufficient  to  sup- 
port the  charge  of  usury  in  the  transactions  between  the  par- 
ties, and  that  the  calculations  should  begin  with  the  mortgage 
last  given,  the  amount  of  the  debt  therein  stated  being  the  sum 
due  at  that  time;"  also,  that  the  notes  for  $320  and  $417.80, 
respectively,  should  be  included  in  the  account  as  a  part  of  the 
mortgage  debt,  and  that  "it  would  be  inequitable  to  charge  the 
defendants  with  the  rents  for  the  year  1875,  while  the  complain- 
ants were  in  possession  and  paid  no  rents."  On  the  account  as 
finally  stated  by  the  register,  and  confirmed,  the  balance  due  on 
the  mortgage  debt,  inchiding  the  two  notes  above  described,  was 
ascertained  to  be  $1,412.77;  and  the  chancellor  rendered  a  de- 
cree in  favor  of  the  complainants,  that  they  should  be  allowed 
to  redeem  on  payment  of  that  sum  to  the  register  within  sixty 
days,  and  ordering  a  sale  of  the  lands  in  toreclosure  of  the 
mortgage  on  default  of  payment  by  them. 

The  appeal  is  sued  out  by  the  complainants,  and  they  here 
make  sixteen  assignments  of  error,  all  founded  on  the  chancel- 
lor's instructions  to  the  register,  or  his  rulings  on  exceptions  to 
the  register's  report. 
Vol.  lxxii. 
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Watts  &  Sons,  and  Posey  &  Stallings,  for  the  appellants. 
(1.)  A  simple  arithmetical  calculation  shows  that  usury  was 
reserved  in  the  several  settlements  which  resulted  in  the  note 
and  mortgage  under  which  the  right  to  a  redemption  and  ac- 
connf  is  claimed.  (2.)  The  widow  and  the  heirs  of  the  de- 
ceased mortgagor  might  join  in  a  bill  to  redeem,  and  might  set 
up  the  defense  of  usury. — 7  Wait's  Actions  &  Defenses,  624-5 ; 
Tyler  on  Usury,  §§  403-08 ;  Jones  on  Mortgages,  vol.  1,  p.  644 ; 
2  Ih,  §§  1062-67  ;  Gray  v.  Brown,  22  Ala.  262 ;  Hunt  v.  Acre, 
28  Ala.  580 ;  Stephens  v.  Muir,  8  Indiana,  352 ;  Sa^ord  ^^  YaU, 
22  Illinois,  327;  McAUster  v.  Jerraan,  32  Miss.  142;  Mc- 
Guire  v.  Van  Pelt,  55  Ala.  344;  Wilson  v.  Knight,  59  Ala. 
172;  Rogers  v.  Torbut,  58  Ala.  527.  (3.)  The  severals  re- 
newals of  the  note  did  not  purge  it  of  the  usury. — Pearson  v, 
Bailey,  23  Ala.  537;  Eslava  v,  Crampton,  61  Ala.  507.  (4.) 
Whatever  eifect  might  be  given  to  the  two  small  notes,  as 
a^inst  Benjamin  Butts,  who  alone  signed  them,  they  are  not 
binding  on  the  widow,  who  has  a  right  of  dower  and  homestead. 

Gamble  &  Padgett,  contra. — (1.)  The  widow  and  adult 
heirs,  who  participated  in  the  settlement  with  Broughton,  when 
they  gave  up  the  land,  and  agreed  to  hold  as  tenants,  are  estop- 

Eed  from  maintaining  this  bnl ;  and  the  other  complainants  can 
ave  no  relief  on  account  of  the  misjoinder.  (2.)  •  If  entitled 
to  redeem,  they  will  be  required  to  pay  all  of  the  debts  due 
from  the  mortgagor  to  the  mortgagee. — 5  Wait's  Actions  and 
Defenses,  433;  Fonb.  Eq.  537;  Grigg  v.  Banks,  59  Ala.  311. 
(3.)  On  the  disputed  question  of  usury,  the  record  does  not 
show  enough  to  put  the  chancellor  in  error. — Rather  v.  Young, 
56  Ala.  94. 

SOMERVILLE,  J. — We  can  not  clearly  see  that  the  chan- 
cellor erred  in  holding  the  transactions  between  the  decedent, 
Benjamin  Butts,  and  the  appellee,  Broughton,  to  be  free  from 
the  taint  of  usury.  His  ruling  on  this  point  must,  therefore, 
be  permitted  to  stand  in  the  present  state  of  the  evidence. 
Dei^ck  V.  Brown,  66  Ala.  162 ;  Donegan  v.  Davis^  Ih,  362 ; 
Rather  v.  Young,  56  Ala.  94. 

It  may  be  seriously  questioned,  moreover,  whether  a  mort- 
gage debt  can  be  impeached  for  usury  by  any  other  person 
than  the  mortgagor,  or  his  personal  representative.  It  has 
generally  been  held  in  this  State  to  be  a  defense  purely  per- 
sonal, and  capable  of  being  waived  by  the  debtor,  or  his  per- 
sonal representative,  who,  it  has  some  times  been  said,  alone 
have  the  right  to  plead  it. — Cain  v.  Crirnon,  36  Ala.  168;  Sayre  v. 
Penno.  3  Ala.  458;  Cork  v.  Dyer,  3  Ala.  643;  Baskins  v.  Col- 
hotm,  45  Ala.  582  ;  McGuire  v.  Van  Pelt,  55  Ala.  344 ;  Gray 
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V.  Brown^  22  Ala.  262.  It  may  be  conceded,  however,  that 
the  current  of  modern  authority  supports  the  contrary  view. 

1  Jones  on  Mortgagee,  §  644.  And  in  Hu7it  v.  Acre,  28  Ala. 
580,  it  seems  to  have  been  assumed  that  the  right  to  set  up  the 
defense  of  usury  could  be  claimed  by  the  heirs  of  the  mortg^or 
on  coming  into  equity  to  redeem  the  mortgaged  premises.  But 
this  point  we  do  not  decide. 

A  bill  to  redeem  a  mortgage  may  be  tiled  by  any  one  who 
owns  the  mortgagor's  equity  of  redemption,  or  any  subsisting^ 
interest  in  it,  by  privity  of  title  with  him,  whether  by  purchase, 
inheritance,  or  otherwise.  This  principle  would  embrace  not 
only  heirs  of  the  mortgagor,  but  also  his  widow  who  had  joined 
witli  him  in  the  mortgage,  so  as  to  have  released  her  dower. 

2  Jones  on  Mortgages,  §§  1055,  1067 ;  Eaton  v.  Simonds^ 
14  Pick.  (Mass.)  98  ;  Lamh  v,  Montague,  112  Mass.  352.  So, 
an  estate  of  homestead  in  the  mortgaged  premises  entitles  the 
holder  of  it  to  redeem. — 2  Jones  on  Mortgages,  §  1069. 

Mrs.  Lucinda  Butts  was,  in  view  of  these  principles,  a  proper 
party  complainant  to  the  present  bill. 

The  mortgage  debt  of  March  13,  1871,  for  seven  hundred 
and  twenty-four  50-100  dollars,  and  accrued  interest,  was  prop- 
erly decreed  to  be  a  valid  lien  on  the  mortgaged  premises.  The 
mortgage  was  executed  prior  to  the  statute  of  April  23,  1873, 
and  the  acknowledgment  of  its  execution  by  the  mortgagor  and 
his  wife,  certified  in  the  form  prescribed  by  statute  for  ordinary 
conveyances,  satisfied  the  requirements  of  the  constitution  of 
1868,  then  of  force,  as  to  tlie  wife's  voluntary  signature  and  as- 
sent to  the  alienation  of  the  homestead. — Lyons  v.  Conner,  5T 
Ala.  181;  Const.  1868,  Art.  xiv,  §§  2  and  3.  This  debt  is 
shown  by  the  evidence,  liuwever,  to  have  been  satisfied  by  the 
rents  of  the  mortgaged  property  collected  by  the  appellee^ 
Broughton. 

So,  tlie  other  two  notes  executed  by  the  decedent,  Ben- 
jamin Butts,  —  tlie  one  for  four  hundred  and  seventeen 
50-100  dollars,  dated  March  20th,  1870;  and  the  other  for 
three  hundred  and  twenty  dollars,  dated  August  10th,  ls71, — 
clearly  constituted  an  equitable  lien  upon  all  of  the  lands  in- 
cluded in  the  first  mortgage,  excepting  such  portion  of  it  aa 
may  have  been  lawfully  exempted  as  a  homestead,  under  the 
laws  then  of  force  governing  the  subject  of  homestead  exemp- 
tions. The  express  declaration  is  made  in  them,  that  they  shall 
be  "covered  by,"  or  *' subject  to"  the  prior  mortgage ;  and  this 
sufliciently  evinced  the  intention  of  the  maker  to  create  an 
equitable  lien,  or  mortgage,  on  the  premises  in  question.  In 
such  cases,  the  form  or  language  of  the  instrument  is  not  ma- 
terial, except  as  an  index  of  the  intention  of  the  parties.  If  it 
was  intended  as  a  security  for  a  valid  debt,  and  this  is  deduei- 
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ble  from  the  instrument  itself,  it  must  be  construed  to  be  an 
eauitable  mortgage.  —  1  Jones  on  Mortgages,  §§  166,  167 ; 
Jsewlin  v,  McAfee^  64  Ala.  357 ;  Donald  v.  Sewitt^  33  Ala.  534. 

But  it  is  an  important  fact,  overlooked  by  the  chancellor  in 
his  decree,  that  these  notes  were  signed  by  the  husband  alone  ;• 
and  although  they  may  be  declared  to  be  an  equitable  lien  on 
the  lands  in  controversy  in  excess  of  the  homestead,  as  to  the 
latter  they  can  have  no  legal  operation.  As  mortgages,  they 
must  be  held  void  so  far  as  concerns  the  homestead^  because 
they  were  executed  without  the  voluntary  signature  and  assent 
of  the  wife. — Oarner  v.  Bond,  61  Ala.  84 ;  McGuire  v.  Van 
Pelt,  55  Ala.  344:  Thompson  on  Homestead,  §§  474,477.  We 
are  not  to  be  understood  as  deciding  that  the  voluntary  signa- 
ture and  assent  of  the  wife  to  a  mere  equitable  mortgage  would 
come  within  the  influence  of  the  provision  jn  the  constitution, 
authorizing  a  "  mortgage  or  other  alienation  of  the  homestead." 
See  Jenkins  v.  Harrifion,  %^  Ala.  345. 

We  think  the  chancellor  erred,  in  not  confining  the  lien  of 
the  above-described  notes  to  the  excess  of  the  lands  over  and 
above  the  homestead  estate,  as  allowed  by  the  constitution  of 
1868.— Const.  1868,  Art.  xiv,  §§  2  and  3 ;  Gainier  v.  Bmid, 
61  Ala.  84,  supra. 

It  was  also  error,  not  to  charge  the  mortgagee  with  reasona- 
ble rents  for  the  year  1875.  The  rule  is,  that  the  mortgagee  is 
entitled  to  the  rents  and  profits  after  the  law-day  of  the  mort- 
^^e,  and  after  his  entry  on  the  mortgaged  premises  he  is  con- 
sidered a  tnistee  in  respect  to  his  liability  for  them. — 1  Jones 
on  Mortgages,  §  712.  He  is  not  only  liable  for  such  rents  and 
profits  as  he  may  collect  from  others,  but  also  for  such  as  he 
lias  failed  to  collect  through  gros^iiegligence,  willful  default,  or 
fraud. — Dozier  v,  Mitchell,  65  Ala.  511 ;  Bary^on  v,  Paulling, 
38  Ala.  292 ;  3  Lead.  Cases  Eq.  (Hare  &  Wall.),  891-892. 
The  mortgagee  was  in  possession  of  the  premises  in  the  year 
1875,  having  entered  under  the  mortgage,  and,  through  her 
agent  and  husband,  the  appellee,  had  undertaken  to  rent  them 
to  the  widow  and  some  of  the  adult  heirs.  She  thus  possessed 
a  claim  against  the  lessees  for  such  rent,  and  was  justly  charge- 
able with  it  in  the  account  taken  by  the  register,  which  is  shown 
to  have  been  about  the  sum  of  three  hundred  dollars.  The 
fact  that  the  lessees  permitted  some  of  the  other  complainants, 
ex  gratia,  to  remain  on  the  premises  durine:  this  time,  does  not 
affect  the  (jnestion  of  the  mortgagee's  liability. 

For  the  above  errors,  the  decree  of  the  chancellor  is  reversed, 
and  the  cause  remanded. 
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Stoudenmire  v.  DeBardelaben. 

Bill  in  Equity  to  open  and  re-state  Final  Settlement  of  Guar- 
dian^ 8  Accounts, 

1.  Equitable  relief  against  probate  decree. — When  a  party  invokes  the 
statutory  jurisdiction  of  the  Chancery  Court,  for  the  correction  of  errors 
of  law  or  fact  in  a  settlement  had  in  the  Probate  Court  (Code,  ^§  3837-39), 
he  must  affirmatively  show  that  he  was  free  from  fault  or  neglect ;  and 
he  can  not  have  relief  against  the  settlement,  on  account  of  matters  which 
were  cognizable  in  the  Probate  Court,  on  a  mere  general  averment  of 
ignorance,  or  an  averment  of  ignorance  coupled  with  an  admission  of 
knowledge  of  facts  sufficient  to  put  him  on  inquirj'. 

2.  Dismissal  of  bill  on  demurrer j  in  vacation. — When  a  bill  is  dismissed 
on  demurrer,  in  vacation,  the  complainant  should  be  allowed  an  oppor- 
tunity to  amend  it ;  and  the  failure  to  allow  him  such  opportunity  will 
work  a  reversal  of  the  decree  on  error. 

Appeal  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  2d  June,  1882,  by  Jef- 
ferson D.  Stoudenmire,  against  his  late  guardian,  Warren  L. 
DeBardelaben ;  and  sought  to  open  a  final  settlement  of  the 
guardian's  accounts,  which  had  been  made  in  the  Probate  Court 
of  said  county,  on  the  9th  May,  1881,  and  to  have  the  accounts 
re-stated  and  settlf^d.  The  complainant's  estate  consisted  prin- 
cipally of  a  plantation  in  said  county,  which  he  inherited  from 
his  father,  and  which  contained  about  seven  hundred  acres, 
the  greater  portion  being  open  and  tillable  land.  Letters  of 
guardianship  were  granted  to  said  DeBardelaben,  jointly  with 
the  complainant's  mother,  whom  he  had  married,  in  December, 
1871.  The  complainant  attained  his  majority  on  the  9th  April, 
1882,  but  his  disabilities  on  account  of  infancy  were  removed 
by  a  decree  of  the  Chancery  Court,  rendered  in  May,  1879, 
prior  to  the  settlement.  The  allegations  of  the  bill,  on  which 
the  prayer  for  relief  was  founded,  were  in  these  words : 

"Complainant  avers  that  said  DeBardelaben,  on  qualifying 
as  guardian  as  aforesaid,  took  possession  of  complainant's  saia 
plantation,  used  and  occupied  it,  farmed  on  it,  and  rented  it 
out  for  his  own  account,  up  to  the  date  of  said  final  settlement; 
that  the  value  of  the  use  and  occupation  of  said  place,  including 
the  rents  of  such  parts  thereof  as  were  rented  out  by  said  De- 
Bardelaben, was  and  is  worth  the  sum  of  $700,  or  other  large 
sum  of  money,  per  annum,  but  said  DeBardelaben  has  only  ac- 
counted, in  his  said  guardian's  accounts,  for  about  the  sum  of 
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$105  per  annum  as  the  rent  of  the  same.  The  said  DeBarde- 
laben  pretends  that  he,  as  guardian,  rented  said  place  to  him- 
self individually,  and  that  the  rents  reported  by  him  were  the 
highest  and  best  rents  that  could  be  obtained ;  but  complainant 
avers  that  said  guardian  had  no  right  to  rent  said  lands  to  him- 
self, and  that  the  said  rentings  are  voidable  at  his  election;  and 
he  here  now  elects  to  avoid  them.  Complainant  avers,  also, 
that  said  rentings  were  not  honafide^  in  this:  that  said  guar- 
dian, in  offering  said  lands  for  rent,  required,  as  a  condition  of 
the  lease,  that  tne  renter  should  make  improvements  of  an  ex- 
pensive kind;  which  condition  deterred  other  persons  from 
bidding,  and  enabled  the  said  guardian  to  get  the  said  lands  at 
the  said  nominal  sum  of  about  $105  ;  and  that  said  offerings  of 
said  place  were  so  made  with  the  purpose  aforesaid  of  obtaining 
said  lands  at  a  nominal  rent;  and  that  the  improvements  stipu- 
lated to  be  erected  by  other  persons,  should  tney  become  rent- 
ers, were  not  erected  by  the  said  guardian  when  he  became  the 
renter.  Complainant  further  avers,  that  said  DeBardelaben, 
while  acting  as  guardian  as  aforesaid,  committed  waste  upon 
complainant's  said  place,  in  this :  that  he  tore  down  and  re- 
moved therefrom,  to  his  own  land,  a  valuable  gin-house,  of  the 
value  of  (to-wit)  $500 ;  and  that  he  has  omitted,  in  his  accounts 
as  guardian,  to  charge  himself  with  the  said  sum  of  $500,  or 
witn  any  other  sum,  as  the  value  of  the  house  so  removed. 
Complainant  avers  that  the  matters  and  things  in  this  paragraph 
[alleged]  were  unknown  to  him  at  the  time  of  said  final  settle- 
ment ;  and  that  mistakes  and  errors,  to  his  prejudice,  have  oc- 
curred in  the  settlement  of  said  guardian's  accounts,  without 
any  fault  or  neglect  on  his  part ;  and  that  said  errors  consist  in 
the  fact,  that  said  guardian  did  not  charge  himself,  as  he  should 
have  done,  with  the  value  of  the  said  gin-house,  and  that  he 
charged  himself  with  only  the  nominal  sum  for  which  he  rented 
said  place  to  himself  individually ;  whereas  complainant  should 
have  the  election  to  charge  him  with  the  value  of  the  use  and 
occupation  of  said  place  annually,  which  he  avers  was  more  than 
five  times  greater  than  the  rents  with  which  said  guardian 
charged  himself." 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it  on  motion  for  want  of  equity ;  and  his  decree,  which 
was  rendered  at  chambers,  in  vacation,  is  now  assigned  as  error. 

GuNTEK  &  Blakey,  for  the  appellant. — (1.)  The  allegations 
of  the  bill  show  a  clear  case  for  equitable  relief  against  the  set- 
tlement.— Mock  V,  Steele^  34  Ala.  200 ;  Beamnxyiit  v.  Bovlthee^ 
5  Yesey,  492 ;  Freeman  on  Judgments,  §  114.  (2.)  The  decree 
must  be  reversed,  because  no  opportunity  to  amend  was  given 
to  the  complainant. — Little  v.  Snedecor^  52  Ala.  167. 
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BRICKELL,  C.  J. — 1.    We  concur  in  the  opinion  of  the 
chancellor,  that  the  bill  does  not  disclose  a  case  in  which  a  court 
of  equity  has  jurisdiction  to  open  a  settlement  of  a  guardian's 
accounts  had  in  the  Court  of  l*robate.     The  jurisdiction  con- 
ferred on  the  court  by  the  statute,  to  intervene  for  the  correc- 
tion of  errors  of  law  or  fact  in  such  settlements  (Code  of  1876, 
§§  3837-39),  can  not  be  invoked  by  any  other  party  than  one 
who  is  free  from  fault  or  neglect.     The  errors  complained  of 
must  not  have  supervened  in  consequence  of  any  want  of  rea- 
sonable diligence  in  the  party  complaining. — Otis  v.  Dargan^ 
53  Ala.  178;  Waring  v,  Zewis^  lb.  615;  BosiceUv,  Tmtmsend^ 
57  Ala.  308 ;  Bowdm  v.  Pef^due,  59  Ala,  409.     The  matters 
complained  of  in  the  original  bill,  were  all  cognizable  by  tlie 
Court  of  Probate,  on  the  final  settlement  of  the  guardianship 
in  that  court,  and  are  necessarily  involved  in  the  decree  then 
pronounced.     The  only  excuse  now  averred  for  not  presenting 
them  to  the  court  *for  consideration,  and  obtaining  the  relief 
now  sought,  is  the  averment  of  the  ignorance  of  the  complain- 
ant,— an  ignorance  superinduced,  not  by  any  positive  misrepre- 
sentation of  the  guardian,  but  by  his  failure  to  charge  himself 
as  he  ought  to  have  done  in  his  accounts  rendered  on  the  set- 
tlement.    It  is  not  by  a  mere  general  averment  of  ignorance, 
nor  by  an  averment  of  ignorance  though  the  party  had  knowl- 
'  edge  of  facts  that  ought  to  have  put  him  on  inquiry,  that  the 
imputation  of  negligence  can  be  repelled. — Martin  v.  Br.  Bank 
Decatur^  31  Ala.  Ill ;  James  v.  James^  55  Ala.  525.     The  com- 
plainant knew  the  sums  with  which  the  guardian  charged  him- 
self for  rents.     If  these  were,  as  is  now  averred,  so  dispropor- 
tionate to  the  real  value  of  the  rents,  he  was  at  once  put  on 
inquiry  as  to  the  conduct  of  the  guardian  in  renting  the  lands ; 
and  inquiry  would  doubtless  have  led  him  to  knowledge  of  all 
the  facts  upon  which  he  now  bases  a  claim  for  relief.     The 
judgments  or  decrees  of  a  court  of  competent  jurisdiction  are 
of  too  much  value,  to  be  set  aside  at  tne  instance  of  a  party 
who  has  not  been  diligent  in  the  assertion  of  the  rights  he  may 
have  involved  in  them. 

2.  But,  in  rendering  in  vacation  a  decree  dismissing  the  bill, 
not  affording  the  complainant  the  opportunity  of  amendment, 
the  chancellor  erred,  and  the  error  compels  a  reversal  of  the 
decree. — Kingshui^i  v.  Jfihier,  69  Ala.  502. 

Reversed  and  remanded. 
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Junkins  v.  LoTelace. 

£iU  in  Equity  for  Specific  Performance  of  Cont/ract;  also^ 
for  Redemption  wad  Account  under  Mortgages, 

1.  Multifariousness;  election. — A  bill  which  seeks  a  redemption  and 
account  under  a  mortgage  executed  by  the  complainant's  deceased 
brother  to  the  defendants,  the  complainant  claiming  as  a  junior  mort- 
gagee ;  and  also  a  redemption  and  account  under  a  mortgage  on  another 
tract  of  land,  executed  by  the  complainant  himself  to  the  defendants, 
and  the  specific  execution  of  an  agreement  by  which,  as  alleged,  the  de- 
fendants redeemed  the  latter  tract  of  land  from  a  purchaser  at  execution 
sale,  for  the  benefit  of  the  complainant,  and  were  to  allow  him  to  redeem 
from  them  on  repayment  of  the  amount  advanced,  with  interest,  and  the 
balance  due  on  the  mortgage  debt,  is  multifarious ;  but,  a  demurrer  being 
sustained  to  the  bill  on  that  ground,  the  court  "  approves  the  practice  of 
putting  the  complainant  to  his  election.'' 

2.  Foreclosure  of  mortgage ;  title  of  purchaser  at  register's  sale. — The 
title  of  the  mortgagor  or  his  heirs  is  not  divested  by  a  sale  and  convey- 
ance by  the  register,  purporting  to  have  been  made  unde^  a  decree  in  a 
foreclosure  suit,  unless  he  or  they  were  made  defendants  to  the  bill,  and 
a  decree  of  sale  was  rendered  while  they  were  before  the  court ;  and  the 
purchaser  at  the  register's  sale,  to  make  out  his  title  as  against  the  mort- 
gagor or  his  heirs,  must  show  these  facts. 

3.  Competency  of  party  to  testify  as  to  transactions  with  deceased  person. 
Under  a  bill  to  foreclose  a  mortgage,  the  mortgagee  can  not  testify  as  to 
any  transactions  between  himself  and  the  deceased  mortgagor. 

4.  Sale  of  mortgaged  lands  under  execution. — When  mortgaged  lands 
are  sold  under  execution  against  the  mortgagor  (Code,  §  3209),  the  pur- 
chaser acquires  the  entire  interest  of  the  mortgagor,  except  his  statutory 
right  of  redemption ;  and  if  this  right  is  not  exercised  within  the  two 
years  allowed  by  law,  and  the  mortgagee  then  obtains  a  conveyance 
?rom  the  purchaser,  the  entire  title,  legal  and  equitable,  is  united  and 
vested  in  him. 

5.  Agreement  by  mortgagee  to  redeem  from  purchaser,  for  mortgagor. 
An  agreement  or  promise  by  the  mortgagee  to  redeem  the  lands  from  a 
purchaser  at  execution  sale,  for  the  benefit  of  the  mortgagor,  and  to 
allow  him  to  redeem  on  repayment  of  the  amount  advanced,  with  in- 
terest, and  the  balance  due  on  the  mortgage  debt,  is  within  the  statute 
of  frauds  (Code,  §  2121),  and  can  not  be  enforced  unless  a  compliance 
with  the  requisitions  of  the  statute  is  shown ;  and  the  re-payment  of  the 
money  does  not  take  the  case  out  of  the  statute,  unless  possession  was 
also  taken  and  held  under  the  contract. 

6.  Correspondence  of  pleadings  and  evidence. — Evidence  alone,  without 
corresponding  allegations  in  the  bill,  does  not  entitle  the  complainant  to 
any  relief. 

Appeal  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  Thomas  Cobbs. 
The  bill  in  this  case  was  filed,  at  what  time  the  record  does 
not  show,  by  George  Junkins,  against  Jesse  B.  and  Charles  W, 
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Lovelace,  as  partners  doing  business  under  the  firm  name  of 
J.  B.  <fe  C.  W .  Lovelace,  who  were  the  successors  in  business  of 
Crenshaw,  Lovelace  &  Co. ;  and  sought,  1st,  a  redemptiou  aad 
account  under  a  mortgage  executed  to  said  partnership  by  the 
complainant's  deceased  brother,  James  Junkins,  on  a  tract  of 
land  which  he  had  also  mortgaged  to  the  complainant,  who 
claimed  the  right  to  redeem  as  a  junior  mortgagee ;  2d,  a  re- 
demption and  account  under  a  mortgage  on  another  tract  of 
land,  which  the  complainant  himself  had  executed  to  said  part- 
nership; and,  3d,  the  specific  execution  of  a  parol  contract, 
under  and  pursuant  to  which,  as  alleged,  the  defendants  redeemed 
the  latter  tract  of  land  from  James  E.  Webb  and  Henrj  Beck 
(who  had  become  the  purchasers  at  sheriff's  sale  under  execution 
against  the  complainant),  for  the  benefit  of  the  complainant, 
agreeing  to  hold  the  land  for  him,  and  to  allow  him  to  redeem 
on  the  re-payment  of  the  amount  so  advanced  by  them,  with 
interest,  in  addition  to  the  amount  due  on  the  mortgage  debt. 

The  mortgage  given  to  the  defendants  by  James  Junkins 
was  dated  January  9th,  1874;  recited  an  indebtedness  of 
8537.22,  balance  due  for  advances  made  to  him  by  the  mort- 
gagees during  the  year  1873,  and  the  further  sum  of  $350,  ad- 
vances madeand  to  be  made  during  the  year  1874;  and  con- 
veyed a  tract  of  land  containing^ about  one  hundred  and  eighty 
acres,  with  mules,  crops,  &c.  The  complainant's  mortgage  on 
this  tract  of  land  was  executed  several  years  before,  but  he  had 
waived  his  right  of  priority  in  favor  of  the  defendants,  by 
writing  under  seal,  in  order  to  enable  his  brother,  the  raort- 

f;agor,  to  obtain  from  the  defendants  the  supplies  and  advances 
or  wliich  their  mortgage  was  given ;  and  he  claimed  the  right 
to  redeem  as  a  junior  mortgagee.     He  also  claimed  to  have 

1)urchased  the  interest  of  said  James  Junkins  in  said  tract  of 
and,  at  a  sale  made  by  the  rea^ister  in  chancery  of  Greene 
county ;  the  allegations  of  the  bill  its  to  this  sale  being  in  these 
w^ords:  "  To  satisfy  said  indebtedness  of  said  James  Junkins 
to  your  orator,  and  under  said  mortgage  made  by  him  to  your 
orator,  and  in  virtue  of  a  decree  of  the  Chancery  Court  of 
Greene  county,  the  said  land  was  sold,  and  your  orator  became 
the  purchaser  of  said  laud,  mules  and  horses;  and  by  a  decree 
of  said  Chancery  Court,  made  on  the  27th  day  of  November, 
1874,  the  register  of  said  court  was  ordered  to  make  a  deed  of 
conveyance  to  your  orator,  conveying  to  him  the  title  to  said 
land ;  and  on  the  22d  day  of  January,  1880,  in  pursuance  of 
said  decree,  said  register  made  to  your  orator  a  deed,  which 
was  duly  recorded,"  &c.  The  deed  was  produced,  and  wa»  in- 
cluded in  the  register's  note  of  the  complainant's  evidence,  its 
date  and  recitals  corresponding  with  the  above  allegations ;  but 
the  record  and  proceedings  in  the  chancery  cause,  referred  to 
Vol.  lxxii. 
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in  the  deed,  were  not  proved.  James  Junkins  died  in  May,  or 
June,  1874 ;  and  the  bill  alleged  that  the  defendants  took  pos- 
session, under  the  mortgage,  of  the  land  and  personal  property, 
sold  the  crops,  &c. ;  and  the  complainant  claimed  that  the  pro- 
ceeds of  the  sales,  with  the  rents  of  the  lands  which  they  had 
received,  and  with  which  they  were  chargeable,  as  to  which  he 
asked  a  discovery  and  account,  had  more  than  satisfied  the 
amount  due  on  their  mortgage  debt. 

The  mortgage  given  by  the  complainant  to  said  defendants 
was  dated  January  12th,  1874;  recited  an  indebtedness  for  ad- 
vances made  during  the  year  1873,  and  to  be  made  during  the 
year  1874,  aggregating  ^1,606;  and  conveyed  a  tract  of  land 
containing  about  two  hundred  acres,  with  mules  and  horses,  and 
the  crops  to  be  grown.  The  debt  not  being  paid  by  the  crops 
raised,  there  was  an  extension  of  credit  for  another  year,  and 
additional  advances  made,  for  which  a  new  mortgage  on  the 
crops  and  personal  property  was  taken ;  and  there  were  subse- 
quent transactions  and  accountings  between  the  parties.  In 
March,  1875,  two  judgments  w^ere  recovered  in  the  Circuit 
Court  of  Perry  county  against  the  complainant,  one  in  favor 
of  James  E.  Webb,  and  the  other  in  favor  of  Henry  Beck ; 
and  executions  issued  on  these  judgments  having  been  levied 
on  the  lands  conveyed  by  the  mortgage  to  the  defendants,  the 
lands  were  sold  under  these  levies  on  the  7th  day  of  February, 
1876,  Webb  and  Beck  becoming  the  purchasers,  at  the  price  of 
$575,  and  receiving  a  conveyance  from  the  sheriff.  In  March, 
lb76,  Webb  and  Beck  tiled  a  bill  in  said  Chancery  Court  of 
Perry,  against  Cxeorge  Junkins  and  the  Lovelace  brothers; 
asking  to  be  let  in  to  redeem  the  mortgaged  lands,  and  to  have 
an  account  stated  of  the  mortgage  debt  and  transactions  be- 
tween the  defendants ;  charging  usury,  and  claiming  the  rents 
which  accrued  after  their  purchase.  The  case  was  brought  to 
this  court  on  appeal,  and  may  be  found  reported  in  62  Ala. 
271-84. 

In  January,  1879,  after  the  determination  of  that  cause,  and 
after  the  expiration  of  more  than  two  years  from  the  date  of 
their  purchase  at  sheriff's  sale.  Webb  and  Beck  sold  and  con- 
veyed their  interest  'in  the  lands,  by  quit-claim  deed,  to  the 
Lovelaces,  on  the  recited  consideration  of  8925  in  hand  paid. 
In  reference  to  this  sale  and  conveyance,  the  bill  contained  this 
allegation:  "Some  time  during  the  year  1879,  the  said  J.  B. 
and  C.  W.  Lovelace,  at  the  request  of  your  orator,  and  for  and 
on  his  behalf,  redeemed  said  land  from  said  Webb  and  Beck, 
under  an  agreement  with  your  orator  that  he  should  have  the 
said  land  on  the  payment  by  him  of  the  amount  of  his  indebt- 
edness to  them,  and  the  reasonable  and  proper  amount  paid  by 
them  for  said  redemption."  The  bill  further  alleged  that, 
20 
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under  this  agreement,  the  complainant  had  delivered  cotton  to 
the  defendants  to  be  applied  on  his  indebtedness,  and  had  made 
payments,  which,  with  the  rents  properly  chargeable  against 
the  defendants,  was  more  than  siiflScient  to  pay  his  entire  in- 
<lebtedne8s  to  them,  with  the  amount  paid  by  them  to  Webb 
and  Beck ;  and  he  asked  that  an  account  might  be  stated  as  to 
all  these  matters,  oflfering  to  pay  any  balance  that  might  be 
found  against  him,  and  that  the  defendants  might  be  required 
to  re-convey  the  lands  to  him,  free  and  discharged  from  the 
incumbrance  of  the  mortgage.  The  defendants,  in  their 
answer,  denied  that  they  had  redeemed  the  land  from  Webb 
and  Beck  under  the  agreement  alleged  in  the  bill,  or  under  any 
other  agreement  made  with  the  complainant ;  and  asserted  that 
thev  bought  the  land  for  their  own  benefit,  without  consultation 
with  the  complainant,  and  without  his  consent  or  knowledge. 
There  was  a  demurrer  to  the  bill  for  multifariousness,  and  a 
motion  to  dismiss  for  want  of  equity,  neither  of  which  was 
acted  on  by  the  chancellor,  who  dismissed  the  bill,  on  final 
hearing  on  pleadings  and  proof,  because  the  complainant  had 
failed  to  make  out  a  case  entitling  him  to  relief.  The  com- 
plainant appeals,  and  assigns  the  chancellor's  decree  as  error. 

W.  B.  MoDAWELL,  for  appellant. — (1.)  The  complainant  was 
'entitled  to  relief  as  to  the  James  Junkins  land,  although  his 
mortgage  may  not  have  been  properly  foreclosed.  If  the  proof 
fails  to  establish  his  purchase  at  the  foreclosure  sale,  he  is  still 
entitled  to  redeem  as  a  junior  mortgagee. — Dmcna  v,  Hopkins^ 
-65  Ala.  308.  (2.)  In  equity,  until  a  mortgage  is  foreclosed,  it 
is  regarded  as  a  mere  security  for  a  debt.  Hence,  in  this  case, 
as  to  the  lands  mortgaged  by  the  complainant  himself,  the 
/Lovelaces  are  trustees  of  the  rents  and  profits,  and  are  bound 
ito  apply  them  to  the  discharge  of  the  mortgage  debt,  and  of 
the  amount  advanced  to  Webb  and  Beck. — Toomer  v.  Ran- 
dolpJi,  60  Ala.  356;  Davis  v.  Lassitej^  20  Ala.  561.  (3.)  Be- 
ing trustees,  they  were  incapable  of  purchasing  and  holding  any 
interest  as  against  complainant. — G^^gv,  Banks^  59  Ala.  315; 
Tooimr  v.  Iiandolj)h,  60  Ala.  360 ;  Jones  on  Mortgages,  §  1877 ; 
-2  Perrv  on  Trusts,  g  602 ;  2  Spence's  Eq.  Jur.  299-302,  657, 
943 ;  Villa  v.  Rodrigxiez,  12  Wallace,  339.  (4.)  The  purchaser 
of  the  equity  of  redemption  buys  only  the  excess  or  value  above 
the  mortgage ;  and  if  the  mortgagor  pays  oif  the  secured  debt, 
equity  will  compel  an  assignment  of  the  mortgage  to  him ^f or 
his  reimbursement. — Anrun  x\  Tice^  2  Johns.  Ch.  125;  Van- 
-derkamp  v.  Shelton^  11  Paige,  28;  Lovelace  v,  Wehh,  62  Ala. 
271.  (5.)  A  court  of  equity  will  not  allow  the  mortgagee  to 
obtain  the  equity  of  redemption  for  less  than  its  value. — Good- 
7nan  v,  Pkdger^  14  Ala.  118.     (6.)  The  purchase  of  the  equity 

Vol.  lxxii. 


Digitized  by  VjOOQ iC 


1882.]  OF  ALABAMA.  307 

[Jimkins  v.  Lovelace.] 

of  redemption  by  the  mortgagee  does  not  extinguish  the  right 
to  redeem. — CuUumv,  Emamiel^  1  Ala.  23;  Villa  v.  JRoari- 
gttez,  12  Wall,  339;  She  v.  Manhattan,  1  Paige,  48.  (7.)  The 
purchase  by  the  defendants  from  Webb  and  Beck  only  removed 
the  incumbrance  on  the  land,  and  gave  them  the  right  to  de- 
mand compensation  for  the  money  thus  expended. — Grigg  v. 
Banks,  59  Ala.  311. 

Wm.  M.  Brooks,  contra. — (1.)  The  bill  was  multifarious.  If 
the  alleged  contract  to  redeem  from  Webb  and  Beck,  and  to 
hold  the  land  for  the  benefit  of  the  complainant  until  he  repaid 
the  money  so  advanced,  in  addition  to  the  amount  due  on  his 
mortgage  debt,  so  complicated  the  accounts  that  a  bill  to  en- 
force that  agreement  authorized  and  required  a  redemption  and 
account  of  nis  mortgage,  no  connection  whatever  existed  be- 
tween those  matters  and  the  James  Junkins  mortgage,  nor  is 
any  reason  shown  for  uniting  them.  (2.)  As  to  the  James  Jun- 
kins land,  the  complainant  shows  no  right  to  any  relief.  The 
evidence  adduced  by  him  as  to  his  mortgage  and  indebtedness 
from  James  Junkins,  if  it  does  not  raise  the  presumption  that 
the  debt  was  settled  and  discharged  during  the  life  of  James, 
falls  far  short  of  the  measure  of  proof  required  in  a  suit  for 
foreclosure ;  and  the  pretense  of  a  purchase  under  a  decree  of 
foreclosure,  supported  only  by  a  deed  from  the  register,  with- 
out any  proof  of  a  decree  of  sale  rendered  on  regular  proceed- 
ings in  a  foreclosure  suit,  utterly  fails  on  the  evidence. — 16 
Wendell,  563;  12  Wendell,  74;  2  Johns.  280;  7  Johns.  635; 
12  Johns.  213;  1  Cowen,  622;  5  S.  &  R  332;  8  Moore,  46; 
Story's  Eq.  PI.  §  354;  9  Ala.  335;  15  Ala.  242;  3  Stew.  54; 
60  Ala.  509.  (3.}.  The  alleged  agreement  as  to  the  purchase 
from  Webb  and  Beck  for  the  complainant's  benefit,  is  explicitly 
denied  in  the  answers,  and  there  is  no  evidence  in  proof  of  it. 
If  the  agreement  had  been  fully  proved  as  alleged,  it  would 
not  have  entitled  the  complainant  to  any  relief,  being  void  un- 
der the  statute  of  frauds,  and  without  anv  legal  consideration. 
Code,  §§  2121,  2199;  4  Porter,  297;  8  Ala.  948;  1  Johns.  Ch. 
281 ;   Patton  v.  Beechei^  62  Ala.  579. 

STONE,  J. — This  bill  is  filed  in  rather  a  mixed  aspect,  par- 
taking somewhat  of  the  nature  of  a  bill  for  specific  perform- 
ance, and  somewhat  of  the  nature  of  a  bill  to  redeem.  It  seeks 
relief  as  to  two  distinct  subjects-matter,  between  which  it  shows 
no  connection  whatever.  As  to  one  of  the  subjects,  the  two 
Lovelaces  are  the  only  necessary  defendants.  As  to  the  other, 
in  the  present  state  of  the  proof,  if  not  of  the  pleadings,  the 
heirs  and  devisees  of  James  Junkins  were  necessary  parties. 
The  demurrer  for  multifariousness  should  have  been  sustained. 
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Story's  Eq.  PL  §271;  1  Brick.  Di^.  719-20,  §§1158,1170. 
But,  if  the  demurrer  for  this  ground  had  been  sustained  in  the 
court  below,  we  approve  the  practice  of  putting  the  complain- 
ant to  his  election. — Marriott  v.  Givens,  8  Ala.  694 ;  Code  of 
1876,  §  3790. 

One  phase  of  the  relief  prayed  relates  to  the  land  mortgaged 
by  James  Junkins  to  the  appellees,  Lovelaces.  James  Junkins 
had  made  a  prior  mortgage  of  the  same  land  to  George  Jun- 
kins, but  the  latter  had  given  his  written  consent  that  the  Ix)ve- 
lace  mortgage  should  have  a  prior  lien  over  his.  It  is  claimed 
that  some  six  hundred  dollars,  besides  interest,  still  remains  due 
on  the  mortgage  to  George  Junkins,  and  that  the  Lovelaces, 
from  the  rents  and  profits  of  the  mortgaged  premises,  which 
they  have  had  since  1874,  have  been  fully  paid  all  that  was  due 
them,  as  secured  by  the  mortgage  of  James  Junkins.  As  part 
and  parcel  of  the  right  to  redeem  this  land,  it  is  averred  tliat, 
under  a  decree  of  the  Chancery  Court  of  Greene  county,  title 
of  the  James  Junkins  land  had  been  made  by  the  register  to 
George  Junkins ;  thus  vesting  in  (ireorge  all  the  rights  of  James 
Junkins,  subject  to  the  mortgage  claim  of  the  Lovelaces. 

To  authorize  the  register  to  sell  and  convey  the  lands  of 
James  Junkins,  there  must  have  been  a  regular  foreclosure  suit 
by  George  Junkins,  making  James  Junkins  a  party  defendant, 
if  in  life;  and  making  his  heirs  defendants,  if  after  his  death; 
and  there  must  have  been  a  decree  of  sale,  when  there  were 
proper  parties  before  the  court.  Less  than  this  could  not  devest 
the  title  of  James  Junkins,  or  his  heirs,  as  the  case  may  be; 
and,  consequently,  could  not  clothe  George  Junkins  with  the 
title  of  James.  The  averments  of  the  bill  do  not  sufficiently 
set  forth  these  proceedings;  and  the  proof  is,  if  any  difference, 
more  faulty  than  the  averments.  This  feature  of  the  case» 
then,  must  be  disposed  of,  as  if  no  attempt  had  been  averred 
or  shown,  having  for  its  object  a  foreclosure  of  the  mortgage 
to  George  Junkins.  It  results  that,  in  the  most  favorable 
light  to  George  in  which  we  can  view  this  question,  he 
comes  simply  as  a  mortgagee,  to  foreclose  the  mortgage  of 
James  Junkins,  and  to  redeem  from  the  Lovelaces.  Thus 
viewed,  the  bill  is  fatally  defective,  in  that  it  does  not  make 
the  representative  and  heirs  or  devisees  of  James  parties  de- 
fendant; and  if  they  were  made  parties,  there  would  then  be 
an  entire  absence  of  legal  proof  that  there  is  any  thing  due  on 
the  mortgage.  George  Junkins,  the  only  witness  whose  testi- 
mony tends  to  prove  such  indebtedness,  would  be  rendered  in- 
competent to  testify  to  any  transaction  with  James,  his  deceased 
brother;  and  the  testimony  of  Beck  tends  to  show  nothing  was 
due  on  the  two  notes  described  in  the  mortgage,  unless  a  third 
note,  possibly  given  in  settlement,  should  be  produced,  or  oth- 
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erwise  proven.  The  testimony  of  Beck  opens  the  door  for  such 
testimonv.  The  appellant  is  entitled  to  no  relief  on  this  phase 
of  the  bill. 

The  other  phase  of  this  suit  grows  out  of  mortgages  made 
by  George  Jnnkins  to  the  Lovelaces,  conveying  another  tract 
or  land,  known  as  the  George  Jnnkins  tract,  to  secure  the  pay- 
ment of  George  Junkins's  debt.  When  the  mortgage  was  made, 
in  the  early  part  of  1874,  the  debt  secured  by  it  was  a  balance 
for  previous  advances  of  $1,460,  and  it  also  secured  advances 
to  be  made  that  year.  In  January,  1876,  the  balance  due  for 
previous  advances  was  8U168,  and  a  mortgage  was  made  to  se- 
<;tire  advances  to  be  made  that  year.  In  1875,  Webb  and  Beck 
severally  recovered  judgments  against  George  Junkins,  the  two 
amounting  to  some  8500.  Under  executions  issned  on  these 
judgments,  the  said  mortgaged  lands  of  George  Junkins  were 
sold  by  the  sheriif  in  the  early  part  of  the  year  1876,  and  Webb 
and  Beck  became  the  purchaser  of  the  equity  of  redemption, 
for  about  the  amount  of  their  judgments.  When  this  purchase 
was  made,  and  the  sheriff  conveyed  to  Webb  and  Beck,  Junkins 
eeased  to  have  any  interest  in  the  lands,  and  ceased  to  have  any 
right  in  relation  thereto,  except  the  mere  statutory  right  to  re- 
deem within  two  years,  from  the  execution  purchasers.  If  he 
had  exercised  this  statutory  right,  and  had  redeemed  from  Webb 
and  Beck,  he  would  then  Jiave  been  restored  to  his  former  own- 
ership of  the  equity  of  redemption,  and  the  relation  of  mort- 
gagor and  mortgagee  between  him  and  the  Lovelaces  would 
have  l)een  re-established.  lie  failed  to  redeem,  and  hence  lost 
the  title  to  his  lands.  In  1879,  the  Lovelaces,  for  a  valuable 
consideration  paid,  received  from  Webb  and  Beck  a  conveyance 
of  all  the  interest  they  had  in  the  said  George  Junkins  tract  of 
land,  and  thus  united  in  themselves  the  mortgage  interest  and 
the  equitv  of  redemption,  being,  at  law,  a  complete  title. — Br. 
Bank  v,  Fhint,  8  Ala.  876 ;  Lovelace  v.WM,  62  Ala.  271. 

The  allegations  of  the  bill,  on  which  a  recovery  of  the  George 
Jnnkins  land  is  sought,  are,  that  the  Lovelaces  redeemed  the 
land  from  Webb  and  Beck,  for  the  said  (leorge  Junkins,  and 
were  to  hold  them  for  him,  and  convey  to  him,  when  he  paid 
up  the  redemption  money,  and  the  balance  of  the  mortgage 
debt.  The  bill  then  avers  that  these  sums  have  been  paid  to 
the  Lovelaces,  and  offers  to  pay  any  balance,  if  not  paid  in  full. 
The  answers  deny  that  the  lands  were  redeemed  from  Junkins, 
and  deny  the  making  of  any  contract  or  agreement,  by  which 
they  obtained  the  title  from  Webb  and  Beck  for  the  benefit  of 
Junkins,  and  deny  that  they  agreed  to  convey  to  Junkins  when 
he  paid  the  purchase-money  and  the  balance  of  the  mortgage 
indebtedness.  All  the  testimony  offered  in  support  of  the  al- 
leged agreement  to  redeem,  and  to  reconvey  to  Junkins  when 
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he  paid  up,  is  the  deposition  of  Junkins  himself.  If  such 
agreement  was  made,  it  was  oral,  and  the  bill  contains  no  aver- 
ments to  take  it  out  of  the  statute  of  frauds.  It  is  neither 
averred  nor  proved  that  Junkins,  after  the  sheriff's  sale,  or  af- 
ter the  alleged  redemption,  had  possession  of  the  lands.  Hence, 
if  he  made  payments,  there  is  not  enough  to  show  the  case  was 
taken  out  of  the  statute  of  frauds. — Code  of  1870,  §  2121,  sub. 
5 ;  Patton  v.  Beecher^  62  Ala.  579.  There  are  some  implica- 
tions from  the  testimony,  that  he  did  have  a  possession  or  con- 
trol of  the  land,  or  a  part  of  it,  but  that  it  was  as  tenant  under 
the  receiver.  There  are  no  averments,  however,  to  give  this 
any  force. 

A  complete  answer  to  any  claim  of  relief,  based  on  the  al- 
le^d  agreement  to  redem,  is  that  the  proof  does  not  sustain  it. 
We  find,  as  fact,  that  this  averment  is  not  proved  ;  and  hence 
there  is  a  failure  to  establish  even  an  oral  agreement  by  the 
Lovelaces  to  redeem  the  land  from  Webb  and  Beck,  and  hold 
it  to  be  redeemed  by  Junkins.  It  is  thus  shown  that,  under 
the  averments  of  this  bill,  the  complainant  is  entitled  to  no  re- 
lief as  to  the  lands  formerly  owned  by  him.  If  there  is  any 
proof,  tending  to  show  a  right  to  relief  on  any  other  ground,  it 
is  variant  from  the  allegations  of  the  bill,  and  it  must  he  denied 
on  that  ground.— 1  Brick.  Dig.  748,  ^§  1538-9.  We  have  not 
scrutinized  the  accounts  narrowly,  and  can  not  safely  say  there 
is  or  is  not  such  proof. 

It  is  contended  for  appellant,  that  after  the  sale  by  the 
sheriff  of  the  equity  of  redemptiofi  to  Webb  and  Beck,"  Jun- 
kins, the  mortgagor,  made  payments  on  the  mortgage  debt,  thus 
reducing  the  incumbrance  created  thereby ;  and  inasmuch  as 
such  payments  do  not  enure  to  the  benefit  of  the  purchaser  of 
the  equity  of  redemption,  and  could  not  have  relieved  Webb 
and  Beck  from  any  part  of  the  mortgage  incumbrance  which 
rested  on  the  land  when  they  purchased,  the  Lovelaces,  by  their 
purchase,  acquired  no  greater  rights  than  Webb  and  Beck  had 
owned,  and  passed  under  the  same  liabilities  which  had  rested 
on  their  vendors.  On  this  principle  it  is  urged,  that  Junkins, 
to  the  extent  he  has  so  reduced  the  mortgage  incumbrance* 
should  be  subrogated  to  the  rights  of  the  mortgagees. — The  v. 
Annin,  2  Johns.  Ch.  128.  There  are  no  averments  in  the  bill 
which  raise  this  question,  and  no  relief  can  be  granted,  even  if 
it  be  shown  in  the  testimony.  As  we  have  said,  we  have  not 
scrutinized  the  accounts  in  reference  to  it;  but  we  will  so  far 
modify  the  decree  as  to  make  it  a  dismissal  without  prejudice. 

Thus  amended,  the  decree  of  the  chancellor  is  affirmed. 
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Bill  in  Equity  by  Foreign  Creditors^  against  Devisees  and 
Resident  Executor  of  Deceased  Debtor, 

1.  Statute  of  non-claim;  foreign  debts. — The  statute  of  non-claim  en- 
acted in  1815,  which  continued  in  force  until  the  adoption  of  the  Code  of 
1852,  expressly  excepted  from  its  operation  **  debts  contracted  out  of  this. 
State  "  (Clay's  Digest,  195,  §  17) ;  but  this  exception  being  entirely  omit- 
ted from  the' present  statute  (Code,  §§  2597-8),  the  courts  have  no* power 
to  incorporate  it. 

2.  Administration  of  assets  of  deceased  debtor;  governed  by  whatlatv. 
As  against  creditors,  seeking  to  enforce  satisfaction  of  their  claims  out  of 
the  assets  of  their  deceased  debtor,  the  administration  of  the  assets  is 
govenied  by  the  law  of  the  place  where  the  personal  representative  acts, 
and  where  he  was  appointed,  without  regard  to  the  domicile  of  the 
creditor,  or  of  the  debtor  at  the  time  of  his  death. 

3.  Conclusiveness  of  judgment  or  decree. — A  judgment  and  decree  ren- 
dered in  an  administration  suit  in  Virginia,  where  the  deceased  debtor 
died,  however  conclusive  against  the  widow,  heirs  and  devisees,  who 
were  parties  to  the  suit,  as  to  the  validity  and  justness  of  the  claims  of 
creditors  which  were  presented  and  allowed,  can  not  prevent  the  opera- 
tion of  the  Alabama  statute  of  non-claim,  when  pleaded  by  them  and  the 
personal  representative  appointed  here,  in  bar  of  a  suit  here  instituted  to- 
enforce  satisfaction  of  the  claims  out  of  lands  in  Alabama. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Ai'still. 

The  bill  in  this  case  was  filed  on  14th  May,  1878,  by  James 
Drewry  and  otliers,  citizens  of  Virginia,  "  in  behalf  of  them- 
selves and  all  other  creditors  of  James  W.  Cook,  deceased,  who 
are  entitled  to  share  in  the  proceeds  of  the  property  of  said  de- 
ceased, sought  by  this  bill  to  be  subjected  to  sale,  and  who  may 
come  in  under  the  order  or  decree  of  the  court  on  such  terms 
as  may  be  prescribed  as  equitable;"  against  the  widow  and 
children  of  said  decedent,  as  his  heirs  at  law  and  devisees  un- 
der his  will,  and  against  Samuel  G.  Jones  as  executor,  acting 
under  the  grant  ot  letters  testamentary  issued  to  him  by  the 
Probate  Court  of  Lowndes  county,  Alabama ;  and  sought  to 
enforce  satisfaction  of  the  debts  due  to  the  complainants  re- 
spectively, from  the  said  decedent,  out  of  certain  lands  situated 
in  Montgomery  and  Lowndes  counties,  Alabama,  which  be- 
longed to  the  decedent  at  the  time  of  his  death,  and  which 
were  in  the  possession  of  the  defendants  claiming  under  his 
will.  James  W.  Cook,  the  deceased  debtor,  was  a  resident  and 
citizen  of  Virginia  at  tlie  time  of  his  death ;  and  he  there  died 
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during  the  year  18^)4,  possessed  of  a  large  estate  in  Vir- 
ginia, and  of  two  large  plantations  in  Alabama,  situated  in  the 
counties  of  Lowndes  and  Montgomery,  with  slaves  and  other 
personal  property.  Ilis  last  will  and  testament,  duly  exe- 
cuted according  to  the  laws  of  Virginia  and  Alabama,  was 
duly  proved  and  admitted  to  probate  in  each  of  these  States. 
By  the  terms  of  the  will,  three  [)er8ons  were  nominated  as  exe- 
cutors in  Virginia,  of  whom  one  only,  N.  P.  Young,  qualified ; 
and  two  other  persons  were  nominated  as  executors  in  Ala- 
bama, both  of  whom  duly  qualified,  and  acted  together  for  a 
short  time,  until  one  of  them  (Thomas  E.  Branscombe)  resigned, 
and  made  a  final  settlement  of  his  accounts,  leaving  Samuel  G. 
Jones  as  the  sole  acting  executor  in  Alabama.  The  will  directed 
that  the  plantations  in  each  State  should  be  kept  up  and  man- 
aged by  the  executors  there  appointed;  that  the  executors  in 
Alabama  should  make  annual  returns  to  the  executors  in  Vir- 
ginia, of  the  profits  accruing  from  the  plantations  in  Alabama ; 
and  that  all  the  executors,  acting  jointly,  should  allot  and  set 
apart  to  each  child,  on  attaining  majority,  a  proportionate  share 
of  the  lands  and  other  property. 

The  bill  contained  the  following  allegations :  "  The  said  J. 
W.  Cook,  at  the  time  of  his  death,  owed  a  large  number  of 
debts  in  Virginia,  which  are  still  unpaid,  and  amongst  others 
was  largely  indebted  to  each  of  your  orators,  whose  several 
debts  are  still  unpaid.  In  the  year  18G0,  the  said  executor  who 
qualified  in  Virginia,  finding  that  he  was  unable  to  execute  the 
will,  filed  his  original  bill  in  equity  in  the  Circuit  ('ourt  of 
Greeneville  county,  Virginia,  for  the  construction  of  said  will, 
and  the  administration  of  said  estate,  against  the  widow,  devi- 
sees and  heirs  at  law  of  said  Cook ;  and  also  against  certain 
creditors  of  said  Cook,  who  had  liens  upon  a  jjortion  of  the 
assets  of  said  estate ;  and  thereupon  said  court,  sitting  in  equity, 
took  upon  itself  the  administration  and  settlement  of  said 
estate,  and,  in  the  exercise  of  its  jurisdiction,  audited,  allowed, 
and  adjudged  many  debts  to  be  due  and  payable  out  of  the 
real  and  j>ersonal  property  of  said  estate, — which  judgments 
are  unreversed,  and  of  full  force  and  effect;  and  a  list  of  said 
debts  so  audited  and  allowed,  including  those  due  to  your  ora- 
tors, showing  the  interest  and  payments  thereon  up  to  1st  Jan- 
uary, 1874,  is  hereto  attached  as  a  part  hereof,  marked  Kxhihit 
B.  I^pon  all  of  said  debts  there  is  a  large  balance  still  due 
and  unpaid,  and  the  property  of  s<aid  estate  in  the  State  of  Vir- 
ginia is  insufficient  to  pay  the  said  debts  there  so  audited  and 
allowed ;  and  said  estate  is  insolvent,  and  unable  to  pay  the 
debts  against  the  same.  In  said  cause  in  said  Circuit  Court  in 
Virginia,  the  several  adult  defendants  were  either  personally 
served  with  process  giving  notice  of  said  cause,  or  appeared  in 
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said  cause ;  and  all  of  the  infant  defendants  were  made  parties 
according  to  the  law  of  Virginia,  and  appeared,  and  defended 
said  cause  under  the  direction  of  said  court.  Your  orators  fur- 
ther allege  and  show,  that  there  are  no  debts  of  said  estate  in 
Alabama  unpaid ;  that  the  property  of  said  estate  in  Alabama 
consists  of  two  large  plantations,"  particularly  describing  the 
lands  ;  "  that  the  assets  of  said  estate  in  the  hands  of  Samuel 
(t.  Jones,  other  than  lands,  are  of  small  value  and  amount ;  and 
that  it  is  necessjiry  to  sell  the  said  lands  for  the  payment  of  the 
debts  of  said  estate,  including  the  debts  due  to  your  orators." 
It  was  alleged,  also,  that  said  Jones,  tlie  Alabama  executor, 
**  has  taken  no  steps  to  have  said  lands  sold  ; "  and  fhe  A'irginia 
executor  was  made  a  defendant  to  the  bill,  under  an  allegation 
that  he  refused  to  join  as  a  complainant.  The  bill  prayed, 
"  that  all  the  property  of  said  estate  in  Alabama  may  be  sold  ; 
that  the  said  Samuel  G.  Jones  make  a  full  settlement  of  his 
executorship,  and  that  all  of  the  creditors  of  said  estate  be  paid 
jyro  rata  out  of  the  funds  of  said  estate  under  the  direction  of 
the  court ;  or  that,  after  paying  any  and  all  debts  and  liabilities 
of  said  estate  in  the  State  of  Alabama,  the  surplus  be  transmit- 
ted to  the  executor  of  said  estate  in  Virginia,  to  be  there  ad- 
ministered under  the  direction  of  said  Circuit  Court  of  Green- 
ville, or  otherwise  according  to  law ; "  and  for  other  and  further 
rehef,  under  the  general  prayer. 

Separate  answers  were  filed  by  the  executor,  the  widow,  the 
adult  heirs,  and  the  guardian  ad  litem  of  the  infant  heirs,  set- 
ting up  the  statute  of  non-claim  and  the  statute  of  limitations 
by  way  of  pleas ;  and  they  also  demurred  to  the  bill,  because 
(with  other  grounds  specially  ass  gned)  it  did  not  allege  or  show 
that  the  complainants'  claims  had  been  presented  to  the  execu- 
tor in  Alabama  within  eighteen  months  after  the  grant  of  let- 
ters testamentary,  as  required  by  the  statute  of  non-claim. 
The  chancellor  overruled  the  demurrers  and  the  plea,  and  held 
the  complainants  entitled  to  relief  as  prayed  ;  and  his  decree  is 
now  assigned  as  error  by  the  defendants,  jointly  and  severall3\ 

Thos.  G.  Jones,  for  the  appellants,  relied  on  the  statute  of 
non-claim  (Code,  §  2597),  and  contended  that  foreign  debts  were 
not  excepted  from  its  operation. 

W.  A.  GuNTER,  contra. — (1.)  The  heirs  and  devisees,  being 
personally  liable  to  the  extent  of  assets  descended  or  devised, 
might  be  sued  in  one  jurisdiction,  though  the  assets  were  in 
another. — 2  Wms.  Ex'rs,  1531 ;  Spackman  v.  I'imbrell,  8  Sim. 
253.  Therefore,  the  litigation  with  the  heirs  or  devisees  in  one 
jurisdiction,  and  the  establishment  of  the  debts  by  judgment 
against  them  there,  preclude  them  from  setting  up  any  defense 
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going  behind  the  judgment,  when  sued  on  it  in  another  juris- 
diction.— Riclmrdmn  v.  Hcrrton^  7  Beavau,  123 ;  1  Mac.  <fe  G. 
449.  (2.)  By  express  constitutional  provision  (Art.  iv,  §1),  a 
judgment  rendered  in  one  State  has  equal  validity  and  efficacy 
m  every  other  State.— U.  S.  Rev.  Stat.  §  905.  (3.)  A  general 
creditors'  suit,  or  an  administration  suit  in  which  creditors  are 
required  to  come  in  and  prove  their  debts,  is  regarded  as  a 
separate  suit  by  each  creditor  who  so  comes  in,  and  debts  al- 
lowed stand  as  judgments. — Stemdale  v,  Hankinson^  1  Sim. 
393;  Pearson,  v.  Darrington^  32  Ala.  275;  Siede  v.  Stede^ 
64  Ala.  452;  2  Dan.  Ch.  Pr.  1211,  4th  Amer.  ed.  After  de- 
cree in  such  administration  suit,  which  is  regarded  as  in  the 
nature  of  a  judgment  for  each  creditor,  creditors  will  be  en- 
joined from  proceeding  at  law  against  the  debtor's  estate. 
2  Dan.  Ch.  Pr.  1615,  same  edition,  and  authorities  there  cited. 
(4.)  The  heirs  and  devisees  being  concluded  by  the  decree  ren- 
dered in  Virginia,  the  executor  in  Alabama  should  not  be  al- 
lowed to  set  up,  for  their  benefit,  any  defense  which  they  are 
estopped  from  asserting.  The  only  object  of  the  suit  is  to 
subject  the  lands  in  Ala!)ama  to  the  payment  of  the  testator's 
debts,  and  the  executor  has  no  interest  whatever  in  them  ex- 
cept for  the  payment  of  -debts.  Where  there  are  executors 
residing  and  appointed  in  diiferent  jurisdictions,  unlike  admin- 
istrators, a  judgment  against  one  is  equally  conclusive  on  the 
others. — Hill  v.  Tucker^  13  Howard,  462;  Goodail  v.  Tucker y 
13  Howard,  469.  (5.)  The  statute  of  non-claim  does  not  apply 
to  foreign  debts.  The  express  exception  contained  in  the 
former  statute  was  construed  to  be  unnecessary  {Suydain 
V,  Broadnax^  14  Peters,  74),  and  was  for  that  reason,  doubtless^ 
omitted  from  the  present  statute. 

BRICKELL,  C.  J. — The  original  statute  of  non-claim,  en- 
acted ill  1815,  and  continuing  of  force  until  the  adoption  of 
the  Code  of  1852,  contained  an  exception  in  favor  of  "debts 
contracted  out  of  this  State,"  and  of  the  claims  oifemmes  coverL 
Clay's  Dig.  195,  $J  17.  In  tlie  revision  of  the  statutes  of  the 
Code 'of  1852,  these  exceptions  were  omitted,  and  the  only 
persons  excepted  from  the  operation  of  the  bar  of  the  statute 
were  "lieirs  or  legatees  claiming  as  such,"  and  minors  or  per- 
sons of  unsound  mind,  who  were  allowed  eighteen  months 
after  the  removal  of  their  respective  disabilities  for  the  present- 
ment of  their  claims. — ('ode  of  1876,  ^jj  2597-8.  The  words 
of  the  statute  are  clear,  unambiguous,  and  comprehensive. 
"  All  claims  against  the  estate  of  a  deceased  person  must  be 
presented  within  eighteen  months  after  the  same  have  accrued, 
or  within  eighte.en  months  after  the  grant  of    letters  testa- 
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meutary,  or  of  administration;  and  if  not  presented  within 
that  time,  are  forever  barred." 

The  construction  of  the  statute  has  been  in  harmony  with 
the  undoubted  significance  of  its  words.  Every  claim,  or  de- 
mand, existing  against  the  testator  or  intestate  at  the  time  of 
his  death,  or  subsequently  accruing — every  legal  liability  of 
either  character,  to  which  the  personal  representative  can  be 
made  to  answer,  in  courts  of  law  or  of  equity,  or  which  can 
charge  the  assets  in  his  hands  subject  to  administration — is  re- 
garded as  falling  within  the  operation  and  bar  of  the  statute. 
JFretweU  v.  McLemore^  52  Ala.  124;  McDowell  v.  Jones^ 
58  Ala.  25.  It  is  the  policy  of  the  whole  statutory  system 
touching  the  administration  of  estates,  that  they  shall  be  as 
speedily  as  practicable  settled  and  distributed.  The  creditors 
have  the  primary  right  to  be  satisfied  from  the  assets.  But 
they  have  not  a  right  to  prolong  indefinitely  the  settlement  and 
distribution  of  the  estate,  keeping  legatees,  or  next  of  kin,  or 
heirs,  from  the  enjoyment  of  such  parts  of  the  estate  as  tlie 
law  may  appoint  them  to  receive.  The  debts^are  but  charges, 
or  incumbrances  upon  the  estate;  and  the  same  justice  and 
sound  policy  in  which  statutes  of  limitation  originate  may  well 
be  supposed  to  require,  that  within  a  limited  time  they  should 
be  presented  to  the  personal  representative,  that  he  may  pro- 
ceed safely  in  the  administration,  and  the  legatees,  or  next  of 
kin,  or  heirs,  may  ascertain  the  extent  of  their  interest,  and 
that  it  is  free  from  incumbrances. 

The  legislature  having  omitted  the  exception  ot  ''  debts  con- 
tracted out  of  the  State  "  from  the  bar  of  the  statute,  the  courts 
are  powerless  again  to  introduce  it.  The  omission  is  a  clear 
signification  of  the  legislative  will  that  such  debts  shall  fall 
within  the  operation  of  the  statute.  Independent  of  this  con- 
sideration, the  rule  is  well  settled,  that  general  words  of  a  stat- 
ute must  receive  a  general  construction,  and  unless  for  restrain- 
ing them  tliere  can  be  found  some  ground  or  reason  in  the  stat- 
ute itself,  they  are  not  to  be  restrained  by  arbitrary  addition  or 
retrenchment.  Upon  this  rule  rests  the.  rule  which  may  be  said 
to  be  inflexible,  that  no  exception  to  a  statute  of  limitation  can 
be  claimed,  if  it  be  not  expressly  mentioned  in  the  statute. 
Howell  V,  Hair,  15  Ala.  194:;  Harwell  v.  Steele,  17  Ala.  372; 
Binford  v.  Binford,  22  Ala.  682 ;  Yniestra  v,  larleton, 
67  Ala.  126.  Whatever  may  have  been  true  in  1815,  when  the 
statute  was  originally  enacted,  and  within  our  territorial  juris- 
diction there  were  but  few  citizens  who  had  not  recently  mi- 
grated from  other  States;  there  would  be,  now,  but  little  of 
reason  or  of  justice  in  subjecting  creditoi's  whose  debts  were 
contracted  here  to  the  operation  of  the  statute,  and  relieving 
creditors  whose  debts  were  contracted  elsewhere.     The  cause 
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in  which  the  exception  had  its  origin  passed  away,  and  the  leffis- 
latiire  deemed  it  proper  the  exception  should  also  cease.  The 
cause  for  excepting  married  women  from  the  statute  was  the 
disability,  under  wliich  they  labored  at  common  law,  of  assert- 
ing and  enforcing  demands  to  which  they  were  entitled.  The 
disability  was  removed  by  legislation,  and  the  exception  of 
their  claims  from  the  operation  of  the  statute  was  abrogated. 

The  argument  of  appellees'  counsel  is  addressed  to  the  propo- 
sition, that  the-statute,  of  itself,  is  incapable  of  application  to 
contracts  made  without  the  State;  that  it  is  a  general  statute, 
without  a  direct  application  to  such  contracts,  and,  not  expressly 
mentioning  them,  can  not  be  construed  to  include  them.  Such, 
it  is  said,  is  the  construction  placed  upon  the  former  statute  by 
the  Supreme  Court  of  the  United  States,  in  tSuydam  v.  Broad- 
nax^  14  Peters,  67.  The  smgle  question  before  the  court  in 
that  case  was,  whether  the  judicial  ascertainment  of  the  insol- 
vency of  an  estate,  by  the  Orphan's  Court  having  jurisdiction, 
eould  be  pleaded  in  abatement  of  a  suit  subsequently  com- 
menced by  a  creditor,  a  citizen  of  New  York,  in  the  Circuit 
Court  of  the  United  States;  the  statute  in  reference  to  insol- 
vent estates  then  of  force  prohibiting  tlie  commencement  of 
such  suits  after  the  estate  had  l)een  represented  insolvent.  There 
was  no  (juestion  before  the  court,  touching  the  construction  or 
operation  of  the  statute  of  non  claim  ;  it  was  not  even  adverted 
to  in  the  argument  of  counsel.  The  only  question  which  the 
court  decided,  or  could  have  decided,  was,  that  a  statute  of  the 
State,  abridging  the  jurisdiction  of  its  courts,  could  not  be  ap- 
plied to  the  courts  of  the  United  States,  however  general  may 
be  its  terms.  This  is  apparent  from  the  certificate  ordered  to 
the  Circuit  Court,  which  simply  was,  '*that  the  plea  that  the 
estate  of  the  deceased  is  insolvent  is  not  sufficient  in  law  to 
abate  the  plaintiff's  action.''  Whatever  may  be  said  in  the 
opinion  touching  the  statute  of  non-claim  and  its  operation,  is 
mere  iJida. 

The  established  rule  of  law,  as  we  understand  it,  is,  that  in 
regard  to  creditors,  the  administration  of  the  assets  of  deceased 
pereons  is  governed  exclusively  by  the  law  of  the  place  where 
the  executor  or  administrator  acts,  and  from  which  he  derives 
authority.  The  domicile  of  the  intestate  or  testilor,  or  of  the 
creditor,  can  not  authorize  the  introduction  of  another  law,  to 
defeat  the  law  of  the  situs  of  the  administration. — Story's  Confl. 
Laws,  g  5'24.  The  obligation  of  contracts,  wherever  made,  and 
whether  made  with  a  citizen  of«  the  State  or  of  another  State, 
can  not  be  impaired.  The  citizen  of  another  State  can  be  denied 
no  right;  in  enforcing  his  claims,  which  is  granted  to  the  citi- 
zen of  the  State.  Tnere  can  be,  in  the  order  of  payment,  no 
discrimination  because  of  citizenship,  in  favor  of  tlie  claims  of 
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the  one,  and  against  the  other.     When  the  obligation  of  the 
contract  is  not  impaired — when  the  citizens  of  other  States  are 

f)laced  upon  an  equality  of  right  with  our  own  citizens — the 
aw  of  the  State  regulating  the  administration  of  the  assets  of 
deceased  persons  must  govern,  whatever  may  be  the  law  of  the 
domicile  of  the  testator  or  intestate,  or  of  creditors. — Smith  v. 
Union,  Bank^  5  Peters,  513;  McElinoyle  v,  Cohen,  13  Peters, 
312.  The  statute  simply  requires,  that  the  creditor  shall,  within 
a  specified  period,  do  \  particular  act,  to  preserve  his  right  to 
subject  the  assets  to  the  payment  of  his  demand.  The  failure 
to  do  the  act  bars  the  claim  from  charging  or  incumbering  the 
assets.  There  is  no  greater  reason  for  the  exception  of  debts 
contracted  without  the  State,  from  the  operation  of  the  statute, 
than  there  would  be  for  the  exception  of  such  debts  from  the 
statutes  of  limitation.  There  is  no  greater  reason  for  reading 
the  statute  as  limited  in  operation  to  debts  contracted  within 
the  State,  or  to  the  debts  of  our  own  citizens,  wherever  they 
may  have  been  contracted,  than  there  would  be  for  reading  the 
statute  of  limitations  as  so  confined.  Neither  statute  is  directed 
to  the  validity  or  obligation  of  contracts — each  affects  only 
remedies,  and  goes  "  ad  litis  ordinaiionem,  and  not  ad  litis  di- 
cisiofie?n^  in  a  just  judicial  sense." — Story's  Con.  Laws,  §  576. 
TJiere  could  have  been  but  one  purpose  in  the  omission  from 
the  statute  of  "debts  contracted  out  of  the  State;"  and  that 
purpose  is,  that  the  general  words  of  the  statute  embracing 
them  should  have  full  operation. 

A  judgment  of  a  court  of  law,  or  a  decree  of  a  court  of 
equity,  is  conclusive  of  all  the  facts  actually  litigated  and  de- 
cided, and  of  all  facts  necessarily  involved  in  the  issues  of  the 
suit.  It  may  be,  that  the  decrees  rendered  in  Virginia  are  con- 
clusive, as  against  the  widow  and  devisees,  of  the  vaUdity  and 
justness  of  the  demands  preferred  by  the  appellees ;  and  of  the 
same  facts,  it  may  be,  they  are  j^rima  facie  evidence  against 
the  executor  resident  in  this  State.  T^he  validity,  or  justness 
of  the  debts,  is  not  the  question  now  involved.  The  question 
is,  wliether  the  creditors  have  done  an  act  which  the  statute  of 
this  State  declares  a  condition  precedent  to  their  right  to  charge 
the  assets  subject  to  administration  in  the  courts  and  under  the 
laws  of  this  State.  The  question  was  not  involved,  and  could 
not  have  been  litigated,  in  the  suit  in  which  the  decree  in  Vir- 
ginia was  rendered.  The  conclusiveness,  or  the  estoppel  of 
judgments  or  decrees,  does  not  extend  to  matters  which  are 
drawn  in  question  collaterally,  or  ^vhich  were  incidentally  cogni- 
zable in  the  suit  in  which  they  were  rendered ;  and  it  can  not 
be  extended  to  estop  parties  from  litigating  matters,  from  mak- 
ing defenses,  of  which  the  court  could  not  have  taken  cogni- 
zance, and  which  would  not  have  availed  them  as  to  the  termi- 
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nation  of  that  suit,  if  of  them  the  court  had  taken  cognizance. 

The  statute  requires  the  creditor  to  do  an  act  within  a  speci- 
fied time,  to  preserve  his  claim  as  a  charge  or  incumbrance  upon 
the  estate  of  a  deceased  person.  If  the  act  be  not  done,  what- 
ever of  justice  there  may  be  in  his  claim,  however  full  may  be 
the  knowledge  of  the  perscjpal  representative,  or  of  heirs,  or  of 
legatees,  or  next  of  kin,  enitUled  to  the  secondary  right  to  the 
estate,  of  the  existence  and  justice  of  the  claim,  the  bar  of  the 
statute  can  be  avoided  only  1^  the  presentment  to  the  personal 
representative, — the  act  which  the  statute  requires. — Jones  v, 
Lxgktfoot,  10  Ala.  17 ;  Bogga  v.  Br.  Bank  Mobile,  Ih.  970 ; 
Bank  V,  Hawkins^  12  Ala.  765;  Pipkin  v.  Hewlett,  17  Ala. 
291 ;  McDoioeU  v,  Jones,  58  Ala.  25.  The  widow  and  devisees 
from  the  suit  in  Virginia  may  have  derived  full  knowledge  of 
the  existence  of  the  claims  of  the  appellees,  and  may  by  the 
decree  rendered  in  that  suit  be  concluded  from  disputing  their 
justness.  The  knowledge  they  acquired,  the  estoppel  of  the 
decree,  can  not  affect  the  operation  of  the  statute  regulating 
the  administration  of  assets  here  situate,  and  in  our  courts  can 
not  open  a  controversy  the  statute  intended  to  bar, — the  liability 
of  the  assets  to  be  charged  with  the  payment  of  claims  not  pre- 
sented. 

Whether  the  statute  operates  a  bar  to  the  claim,  is  the  only 
question  which  was  argued  by  counsel,  and  we  confine  our  de- 
cision to  it.  In  any  view  which  we  can  take,  we  are  constrained 
to  the  conclusion,  it  is  a  positive  bar,  no  court  obeying  the  stat- 
ute can  disregard. .  The  result  is,  the  decree  of  the  cliancellor 
must  be  reversed,  and  a  decree  here  rendered,  dismissing  the 
bill  at  the  cost  of  the  appellees. 


101  MO  Flexner  &  Lichten  v.  Blckersoh. 

TZ    318, 

'n   187)       Action  on  Written  Contract  for  Payment  of  Cotton,  as  Rent. 

1 .  Contracts  of  infants. — The  modern  decisions,  including  our  own  ad- 
iudpred  cases,  have  settled  these  propositions :  Ist,  that  an  infant  is  not 
liable  on  any  of  his  contracts,  excepting  only  for  necessaries, — the  just 
value  of  which  may  be  recovered,  but  not  the  price  agreed  to  be  paid; 
2d,  that  the  appointment  of  an  attorney  is  the  only  act  which  an  infant 
is  legally  incapacitated  to  perform ;  3d,  that  all  other  contracts  of  an  in- 
fant, whether  executed  or  executorj^',  are  only  voidable,  and  may  be 
either  ratified  or  avoided  at  his  election. 

•    2.     Same. — ^The  plea  of  infancy  is  a  good  defense  to  an  action  on  a 
written  obligation  given  for  the  rent  of  land,  when  the  action  is  com- 
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menced  before  the  infant  has  attained  his  majority,  and  before  the  ex- 
piration of  the  term. 

3.  Same. — Such  contract,  being  executory,  can  only  be  ratified  by 
**an  express  confirmation,  or  new  promise,  voluntarily  and  deliberately 
made  by  the  infant  upon  his  coming  of  age,  and  with  knowledge  that  he 
is  not  legally  liable.''  The  fact  that  he  retained  and  sold  the  crops 
raised  by  him  is  not  a  ratification  or  affirmation  of  the  contract. 


lorattirmat] 


Appeal  from  the  Circuit  CourWt  Butler. 

Tried  before  the  Hon.  jAM^rfBCoBB. 

This  action  was  brought  bylBRppellants,  suing  as  partners, 
against  Thomas  Dickerson  and  Preston  Dickerson  ;  was  founded 
on  the  defendants'  written  obligation,  dated  January  5th,  1878, 
signed  "  Tom  and  Preston  Di^kerson,^^  and  in  these  words : 
"  On  the  first  day  of  October,  1878,  we  promise  to  pay  to  Sarah 
Dickerson  one  bale  cotton,  400  lbs.,  and  one  hundred  and  fifty 
bosh,  corn,  to  be  delivered  in  Greenville,  or  at  some  save  [safe  'i] 
hoQse  at  the  plantation,  the  same  being  for  rent ;  also,  the  seed 
out  of  the  above  cotton ; "  and  was  commenced  by  original  at- 
tachment, sued  out  on  the  16th  October,  1878,  on  the  ground 
that  the  defendants  had  removed  a  portion  of  the  crop  from  the 
premises  without  paying  the  rent.  The  plaintiflFs  sued  as  the 
assignees  of  the  writing,  and  there  was  a  demurrer  to  the  com- 
plaint, which  the  court  below  sustained ;  but  the  judgment  was 
reversed  by  this  court,  and  the  cause  remanded. — ^learner  dc 
Lichten  v,  Di^ke7*son^  65  Ala.  72.  After  the  remandment  of 
the  cause,  the  defendants  filed  a  special  plea,  averring  that,  "at 
the  time  of  making  the  contract  mentioned  in  said  complaint, 
they  were  both  infants  under  the  age  of  twenty-one  years ; " 
to  which  the  plaintiffs  replied,  "that  said  contract  is  a  contract 
for  rent,  such  as  an  infant  can  legally  make,  and  that  said  de- 
fendants entered  upon  the  rented  premises,  remained  in  pos- 
session thereof,  enjoyed  the  possession,  and  never  disclaimed 
being  the  renters."  The  court  sustained  a  demurrer  to  this 
replication ;  "and  the  plaintiffs  then  pleaded  over,"  as  the  bill 
of  exceptions  recites,  "  in  short  by  consent,  Ist,  by  taking  issue 
on  the  plea  of  infancy ;  2d,  that  tlie  defendants  had  ratified  and 
affirmed  the  contract,  whereupon  issue  was  taken."  The  judg- 
ment-entry only  recites  that  the  cause  was  tried  on  issue  joined. 

On  the  trial,  as  the  bill  of  exceptions  recites,  the  plaintiffs 
offered  in  evidence  the  writing  sued  on,'  "and  introduced  evi- 
dence tending  to  show  that  defendants  rented  the  lands  of  Mrs. 
Sarah  Dickerson  for  the  year  1878,  and  gave  said  note  or  con- 
tract for  the  rent  of  said  year ;  that  they  went  into  the  pos- 
session of  the  rented  lands,  remained  in  possession  during  the 
entire  year,  without  molestation  by  any  one,  and  were  in  pos- 
session of  the  crop  raised  on  the  place  at  the  time  the  cotton 
and  corn  was  levied  on ;  that  they  gave  a  replevy  bond  for  the 
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cotton  and  corn,  which  was  then  deh'vered  to  them  by  the 
sheriff;  that  they  continued  in  the  possession  of  the  place  for 
the  years  1879  and  ISSO  (but  under  what  contract  did  not  ap- 
pear), controlling  the  same,  selling  and  disposing  of  the  same  as 
their  own ;  that  the  cotton  levied  on  was  in  the  possession  of 
Simpson,  their  surety,  a|^'  Preston  Dickerson  attained  his 
majority,  which  was  aftei^^  expiration  of  said  term  of  rent- 
ing, by  and  with  their  conlBt;  and  that  they  took  the  corn  left, 
and  used  it  on  the  place.^M^  defendants  introduced  proof 
tending  to  show  that  each  o^^Rii  was  under  twenty-one  years 
of  age  when  said  note  or  contract  was  made,  and  did  not  at- 
tain the  age  of  twenty-one  until  after  the  expiration  of  said 
term  of  renting,  and  after  the  expiration  of  the  year  1878.  The 
evidence  was  uncontradicted,  tliat  at  the  making  of  said  note  or 
contract,  and  at  the  time  of  tlie  commencement  of  this  suit,  and 
during  the  whole  of  the  rental  year  (1878),  the  defendants  were 
under  twenty-one  years  of  age ;  that  the  contract  sued  on  was 
for  the  year  1878  only ;  and  that  the 'defendants  commenced  to 
resist  and  defend  this  suit,  as  soon  as  it  was  begun,  and  have 
continued  so  to  resist  and  defend."' 

On  this  evidence,  the  court  charged  the  jury,  on  the  request 
of  the  defendants,  as  follows:  "If  the  jury  believe,  from  the 
evidence,  that  the  contract  which  is  the  foundation  of  the  suit 
was  entered  into  while  the  defendants  were  minors  under  twenty- 
one  yeai-s  of  age,  ar.d  was  a  contract  of  renting  for  one  year 
only ;  and  that  said  contract  expired  by  its  terms  before  either 
of  the  defendants  arrived  at  the  age  oiF  twenty-one  years;  and 
that  this  suit  was  commenced  before  the  expiration  of  the  year 
for  which  the  land  was  rented,  and  before  the  defendants  be- 
came of  age, — then  they  will  tind  for  the  deiendants." 

The  plaintiffs  excepted  to  this  charge,  and  requested  several 
charges  in  writing,  as  follows:  1.  "If  the  jury  believe  that 
the  defendants  rented  the  premises  for  the  year  1878,  and  en- 
tered into  the  possession  thereof,  and  continued  in  the  possession 
under  their  claim  by  rent,  and  did  not,  either  by  act,  word  or 
deed,  disclaim  before  the  rent  day;  then  they  will  iind  for  the 
plaintiffs,  so  far  as  the  plea  of  minority  is  concerned."  2.  "  If 
the  jury  are  satisfied,  from  the  evidence,  that  the  defendants 
rented  the  lauds  for  the  year  1878,  and  gave  the  note  or  con- 
tract in  evidence  for  the  rent,  and  entered!  upon  the  possession 
of  the  rented  premivses  under  said  contract,  and  continued  in 
the  possession  during  the  entire  term,  receiving  and  enjoj^ing 
the  fruits  of  the  contract,  and  in  no  manner  disclaimed  before 
the  rent  day  ;  then. they  will  find  for  the  plaintiffs,  so  far  as  the 
plea  of  minority  is  concerned."  3.  "  If  the  jury  ai'e  satisfied, 
from  the  evidence,  that  the  defendants  entered  upon  the  pos- 
session of  the  land  under  said  contract  of  renting  for  the  year 
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1878,  and  continued  to  enjoy  the  posseesion  during  the  whole 
year,  without  let  or  hindrance  by  any  one ;  and  that  they  con- 
tinued in  the  possession  of  the  land  during  the  year  1879,  with- 
out any  new  contract,  holding  over  (and  as  there  is  no  proof  as 
to  how  they  held  or  occupied,  it  is  presumed  they  held  on  the 
terms  of  the  contract  of  1878);  and  i|ihey  held  over  after  they  at- 
tained their  majority,  under  this^Rsumption  ;  then  the  jury 
may  look  to  these,  together  with  al^Kher  acts  and  circumstances 
in  the  case,  to  show  whether  oj^Bthe  defendants  affirmed  said 
contract  after  they  attained  th^Hiajority  ;  and  if  they  are  sat- 
isfied, from  all  the  facts  and  circumstances  proved  in  the  case, 
that  the  defendants  affirmed  this  contract  after  they  attained 
their  majority,  they  must  find  for  the  plaintiffs."  4.  "  The 
infancy  of  the  defendants,  at  the  time  of  the  making  of  the 
note  or  contract  read  in  evidence,  is  no  defense  to  this  action, 
if  the  jury  find  that  the  lease  was  beneficial  to  the  defendants, 
and  was  not  waived  by  them,  either  by  word  or  deed,  before 
the  rent  day."  5.  "  If  the  jury  are  satisQed,  looking  at  all  the 
evidence  in  the  case,  that  acts  and  declarations  of  the  defend- 
ants proved  in  the  case,  reasonably  considered,  imply  an  affirm- 
ance of  the  contract  by  them,  then  they  should  find  for  the 
plaintiffs,  notwithstanding  their  minority  at  the  time  of  the  exe- 
cution of  the  contract."  The  court  refused  each  of  these  char- 
ges, and  the  plaintiffs  duly  excepted  to  their  refusal. 

The  sustaining  of  the  demurrer  to  the  replication,  the  charge 
given,  and  the  refusal  of  the  several  charges  asked,  are  now 
assigned  as  error. 

Jno.  Gamble,  for  the  appellants. — If  a  minor  take  a  lease  of 
land,  and  enter  and  continue  in  possession  of  the  claim  by  rent, 
he  is  liable  to  the  same  process,  and  to  the  same  action  as  an 
adult,  to  enforce  his  contract  for  rent ;  aifd  he  can  only  exoner- 
ate himself  from  the  obligation  to  pay  rent,  by  disclaiming  be- 
fore the  rent-day  comes. — Haihoay  Co.  v,  Coomhe^  3  Excheq. 
569 ;  Railway  Co.  v,  McMichael^  5  Excheq.  126 ;  Kirisn  v. 
LUioU,  2  Bulst.  69;  Evelyn  v.  Chichester,  3  Burr.  1719;  Tyler 
on  Infancy,  §  122,  where  these  authorities  are  cited  with  ap- 
probation ;  17  Barbour,  149 ;  6  Wait's  Actions  and  Defenses, 
230 ;  5  Ih,  58,  68.  Infancy  of  the  lessee,  at  the  time  of  exe- 
cuting the  lease,  is  no  defense  to  an  action  for  the  rent,  if  the 
lease  is  beneficial,  and  was  not  waived  before  rent-day. — 4 
Wait's  A.  and  D.  272.  The  contract  being  voidable  only,  it 
might  be  ratified  and  affirmed ;  and  the  charges  asked  M^ere  in- 
tended to  present  the  question  of  ratification.  The  refusal  of 
these  charges  withdrew  from  the  consideration  of  the  jury  the 
evidence  relied  on  as  showing  a  ratification,  and  was  therefore 
21 
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erroneous. — Edgar  v,  McAm^  22  Ala.  796 ;  Pritchett  v.  Mun- 
Toe^  22  Ala.  501 ;  Reese  v.  Beck,  24  Ala.  651 ;  Upson  v.  Rai- 
fard,  29  Ala.  188. 


J.  C.  Richardson,  contra,  cited  Schonler's  Dora.  Rel.  539; 
Ewell's  Lead.  Cases,  53  ;  J|&.mer.  Lead.  Cases,  5th  ed.  300-02; 
Philpot  V.  Bingham,  55^^.  438;  Freeman  v,  Bradford,  5 
Porter,  272 ;  26  Amer.  M^  279 ;  38  Amer.  Dec.  623 ;  4 
Wait's  Actions  and  Defen^^fcBO-21 ;  7  Ih.  129. 


y^  SOMERVILLE,  J. — The  following  jjopositions  we  consider 

'l  to  be  settled  by  the  modern  decisions  in  tliis  country,  including 

I  our  own  adjudged  cases  :     1.     Infants  are  not  liable  on  any  of 

their  contracts,  excepting  only  for  necessaries, — the  sum  to  be 
recovered  in  such  cases  being  the  just  vabie  of  the  necessaries, 
and  not  what  was  agreed  to  be  paid.  2.  The  only  act  which 
an  infant  is  legally  incapacitated  to  perform,  is  tlie  appoi^itr 
ment  of  an  attorney.  3.  All  other  contracts  of  infants,  whether 
executory  or  executed,  may  be  avoided  or  ratified  at  the  election 
of  the  infant,  being  considered  voidable,  andnotahsohitely  void, 
Ph  ilpot  V.  Bingham,  55  Ala.  435 ;  Manning  v.  Johnson,  26 
Ala.  446 ;  Clark  v,  Goddard,  39  Ala.  164 ;  1  Amer.  Lead.  Cases 
(5th  ed.),  242,  300 ;  Bishop  on  Contr.  §§  260-266 ;  2  Greenl. 
Ev.  §§  364,  et  seq,;  7"  Wait's  Act.  &  Def.  131 ;  Rainwater  v, 
DuAam,  10  Amer.  Dec.  637 ;  Bool  v.  Mix,  17  Wend.  119 ; 
Wheaton  v.  Fast,  5  Yerg.  41 ;  Taylor  on  Land.  &  Ten.  §§  93,  96 ; 
5  Brick.  Dig.  109,  §§  S,etseq, 

The  obligation  here  sued  on  was  executed  by  the  appellees 
while  they  were  minors  under  the  age  of  twenty-one  years. 
It  was  given  for  rent  of  land  for  the  year  1878,  being  payable 
to  their  mother,  and  was  afterwards  assigned  to  piaintifiF. 
Under  this  state  of  facts,  the  plea  of  infancy  was  good,  and  the 
•court  did  not  err  in  giving  the  charge  requested  by  the  de- 
fendants. 

The  charges  requested  by  the  plaintiifs  were  properly  refused. 
The  record  contains  no  evidence  tending  to  prove  a  ratification 
by  the  defendants  of  the  contract  of  renting,  which  was  for 
the  year  1878  ofily.  The  action  was  commenced  in  October, 
1878,  by  attachment;  and  from  that  time,  to  the  date  of  trial, 
the  defendants  are  shown  to  have  been  active  in  their  effort  to 
disavow  their  legal  liability,  and  to  resist  all  recovery  by  the 
plaintiff. — Eureka  Co,  v.  Edxcards,  71  Ala.  248;  McCarthy 
V,  Nicrosi,  at  present  term  ^>(9«^,  332.  The  fact  that  the  de- 
fendants retained  and  sold  the  crops  which  were  raised  by  them 
on  the  premises,  was  no  affirmation  of  their  contract  to  pay 
rent.  The  consideration  of  the  agreement  sued  on  was  not  the 
crops,  but  the  use  of  the  land.  It  can  not  be  maintained  that 
Vol.  lxxii. 
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the  appropriation  by  defendants  of  the  fruits  of  their  labor 
was  such  a  positive  and  unequivocal  act  as  to  indicate  an  inten- 
tion to  bind  themselves  for  the  rent.  Nor  is  it  an  act  at  all 
inconsistent  with  the  right  to  repudiate  such  liability,  as  would 
be  the  sale  or  conveyance  by  an  infant,  after  he  becomes  of 
age,  of  the  land  or  personal  property  itself  which  he  may  have 
purchased,  as  constituting  the  coAsideratioyi  of  the  contract. 
Ratification  may  be  inferred,  as  often  decided,  by  the  infant's 
continuing  to  hold  and  treat  H^  property  or  thing  purchased 
as  his  own,  or  by  selling  it  after  attaining  his  majomty.  Clearly 
the  taking  of  a  new  lease  for  another  year,  of  the  same  land, 
after  the  expiration  of  the  old  one,  would  not  come  within  the 
influence  of  this  principle. — 2  Greenl.  Ev.  §  367 ;  WiUiams 
V.  Mow^  11  M.  &  W.  256;  Lawson  v,  Lovejoy^  23  Amer. 
Dec.  526. 

The  present  agreement  to  pay  rent  is  executory,  and  having 
been  entered  into  during  infancy,  can  be  ratified  only  by  "  an 
express  conf/rmation^  or  new  promise,  voluntarily  and  deliber- 
ately made  by  the  infant,  upon  his  coming  of  age,  and  with 
knowledge  that  he  is  not  legally  liable." — 2  Greenl.  Ev.  §  367 ; 
Bish.  on  Contr.  §  276 ;  Thompson  v.  Lay^  16  Amer.  Dec.  325. 

We  discover  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


Beale  v.  Posey. 

Action  hy  Guest  against  Innkeeper^  for  Money  Lost, 

1.  Statutes  constnud  7vith  reference  to  common  law. — All  statutes  are  to 
be  construed  with  reference  to  the  principles  of  the  common  law ;  and 
an  intention  to  abrogate  or  modify  it  is  not  to  be  presumed,  further  than 
is  expressed,  or  absolutely  required  by  the  case. 

2.  Innkeeper*8  liability ;  at  common  Jaw. — At  common  law,  an  inn- 
keeper was  bound  to  receive  and  entertain,  for  a  reasonable  reward,  all 
persons  who  applied  to  him,  not  being  of  disorderly  conduct,  and  having 
the  means  of  payment ;  the  princi})le8  regulating  his  rights,  duties,  and 
liabilities  towards  his  guests,  being  founded  on  considerations  of  public 
policy,  and  intended  for  the  security  of  travellers  and  strangers,  who 
were  necessarily  compelled  to  intrust  their  property  to  him. 

3.  Same;  statutory  regulations  as  to. — By  statutorj^  provisions  forming 
a  part  of  the  general  revenue  law  (Code,  §§  522-25),*  the  keepers  of  inns 
and  hotels  are  required  to  take  out  an  annual  license,  and  their  lia- 
bilities towards  their  guests  are  declared  to  be,  **in  the  absence  of  a 
special  contract  regulating  the  same,  such  as  are  fixed  by  the  laws  of  the 
land ;  "  while  the  keeper  of  a  **  house  or  place  for  the  entertainment  of 
travellers,  lodgers,  transient  persons  or  guests,  in  any  town,  city  or  vil- 
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lags/'  from  whom  no  license  is  required,  but  on  whom  an  income  tax  is 
imposed,  is  allowed  a  large  liberty  in  the  selection  of  his  guests,  and  is 
required  to  make  a  special  contract  with  them,  evidenced  by  a  memo- 
'  randum  printed  or  wntten. 

4.  Sanu:. — If  the  keeper  of  such  unlicensed  house  of  entertainment 
fails  to  make  a  special  contract  with  his  guest,  as  reouired  by  the  statute, 
he  can  not  recover  compensation  for  board  and  lodging  furnished,  and 
assumes  the  common-law  liability  of  an  innkeeper  for  flie  loss  of  goods 
belonging  to  his  guest ;  and  when  sued  by  a  guest  for  the  loss  of  goods, 
he  can  not  be  heard  to  say  that  he  was  not  a  ucensed  innkeeper. 

5.  Same ;  keeping  depository  for  valuahUs,  and  posting  notice  thereof. 
The  keeper  of  an  inn  or  public  hotel  in  a  city  may  relieve  himself  from 
liability  for  the  loss  of  money,  jewelry,  &c.,  by  providing  a  safe  depos- 
itory for  such  articles,  and  giving  notice  thereof  to  his  guests  (Code, 
§§  1549^1) ;  but  the  posting  of  notice  on  a  single  door  in  the  house,  no 
matter  how  public  it  may  l>e,  is  not  a  sufficient  compliance  with  the 
statute,  and  does  not  justify  the  inference  of  notice  to  any  particular 
guest.  This  provision,  however,  is  confined  to  cities,  and  has  no  appli- 
cation to  houses  in  a  town  or  village,  or  in  the  country'. 

6.  Same ;  who  is  guest, — A  traveller,  or  transient  visitor,  engaged  on 
temporary  business,  does  not  lose  the  character  of  a  guest  in  a  hotel, 
merely  because  he  makes  a  special  contract  for  board  and  lodging  at  less 
than  the  usual  charges. 

7.  Relevancy  of  evidence  as  to  conduct  of  servant  charged  with  larceny 
of  quesVs  money,  in  action  against  innkeeper. — In  an  action  by  a  guest 
against  an  innkeeper,  for  the  loss  of  money,  the  conduct,  demeanor  or  ap- 
pearance of  a  servant  at  the  hotel,  while  on  trial  charged  with  the  lar- 
ceny, thougli  it  might  be  competent  evidence  against  himself  as  an  im- 
plied admission  or  confession,  is  not  admissible  against  the  defendant, 
nis  employer. 

8.  To  what  witness  may  testify. — A  witness  may  testify,  as  a  fact,  that 
he  '*  knew  and  recognized  the  walk  "  of  another  person. 

Appeal  from  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  James  W.  Posey,  against  W.  G. 
Beale,  as  the  keeper  of  a  public  hotel  in  the  town  of  Evergreen 
in  said  county,  called  and  known  as  the  "  Ever^^reen  Hotel,"  to 
recover  damages  for  money  lost  by  the  plaintiff  while  a  guest 
at  said  hotel,  m  May,  1879,  and  which  was  alleged  tohavel)een 
stolen  by  some  one  or  more  of  the  defendant's  servants,  or  to 
have  been  lost  by  the  carelessness  or  negligence  of  the  defend- 
ant or  his  servants;  and  was  commenced  on  the  1st  April, 
1880.  The  defendant  filed  two  special  pleas ;  the  first  alleff- 
ing,  "  that  the  said  town  of  Evergreen,  At  the  time  of  said  al- 
leged loss  by  plaintiff,  contained  less  than  twenty-five  hundred 
inhabitants,  and  defendant  did  not,  at,  before,  or  since  said 
time,  have  any  license  as  the  keeper  of  an  inn  or  hotel,  and 
was  not  liable  as  such  for  the  loss  alleged  to  have  been  sustained 
by  plaintiff ; "  and  the  second,  "  that  at,  before,  and  since  the 
time  alleged  in  the  complaint,  defendant  had  an  iron  safe,  for 
the  safe-keeping  of  valuable  articles  belonging  to  his  customers, 
and  said  plaintiff  failed  and  refused  to  deposit  his  said  money 
in  said  safe,  but  kept  it  exclusively  in  his  own  custody,  and 
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kept  the  same  bo  nej^ligently  and  carelessly  as  to  contribute  to 
the  loss  thereof."  The  court  sustained  a  demurrer  to  each  of 
these  special  pleas,  and  the  cause  was  tried  on  issue  joined  on 
the  plea  of  not  guilty. 

On  the  trial,  the  plaintiff  testified  as  a  witness  for  himself, 
and  stated  the  facts  connected  with  the  loss  of  his  money, 
while  occupying  a  room  at  the  defendant's  hotel  in  Evergreen, 
on  the  night  of  May  6th,  1879,  or  early  the  next  morning  be- 
fore he  was  up ;  and  he  adduced  evidence  tending  to  show  that 
the  money  was  stolen  by  one  George  Kichardson,  a  servant  in 
the  hotel,  who  waited  on  the  plaintiff  in  his  room,  brought  wa- 
ter, Ac.  It  appeared  from  the  plaintiff's  testimonv,  that  the 
money  was  in  ins  pocket-book  in  his  pantaloons,  which  he  hung 
on  the  bed-post  at  his  head  on  retiring  at  night ;  and  that  he 
had  not  discovered  they  were  missing,  until  said  Richardson 
asked  him,  in  the  morning,  before  he  arose,  whether  those  were 
his  pantaloons  in  an  adjoining  unoccupied  room;  and  when 
they  were  examined,  his  pocket-book  and  money  was  gone,  and 
some  of  the  papers  were  scattered  about  the  room,  in  giving 
his  testimony  as  to  these  matters,  plaintiff  stated,  among  other 
things :  ''  I  slipped  the  bolt  in  the  catch  on  the  door,  there  be- 
ing no  key  in  the  lock,  and,  pulling  the  door  to  see  if  the  bolt 
was  fastened,  I  found  that  it  was.  .  .  I  slept  until  morn- 
ing, and  awoke  about  snn-rise;  and  very  soon  afterwards  I 
heard  some  one  walk  down  the  hall.  /  recognized  the  walk  to 
be  that  of  George  Richardson,  I  knexo  his  walk,^^  The  de- 
fendant objected  to  the  admission  of  the  italicized  words  as 
evidence,  but  without  stating  any  particular  ground  of  objec- 
tion ;  and  he  reserved  an  exception  to  the  overruling  of  his  ob- 
jection. It  appeared  that  said  Richardson  was  arrested,  with 
other  servants  about  the  hotel,  on  the  day  after  the  loss  of  the 
money,  under  a  charge  of  larceny ;  and  a  witness  for  the  plain- 
tiff testified  :  "  On  the  trial,  George  was  laughing^  a/nd  seemed 
to  he  very  lively  in  the  beginning ;  but^  towards  the  last^  he 
looked  sad  and  downcasitr  To  the  admission  of  this  statement 
as  evidence  the  defendant  objected,  and  reserved  an  exception 
to  the  overruling  of  his  objection. 

It  appeared  that  the  plaintiff  had  been  in  the  habit  of  stop- 
ping at  the  defendant's  hotel  whenever  he  was  in  Evergreen, 
and  had  attempted  "  to  make  arrangements  with  defendant  to 
count  the  time  when  he  was  there,  and  let  him  pay  by  the 
month,  or  somehow  that  way ;  but  defendant  said  he  could  not 
do  that,  but  would  sell  him  meal  tickets,  worth  fifty  cents  each, 
at  three  for  a  dollar^  and  lodging  at  the  same  rate;"  that  plain- 
tiff bought  some  tickets  under  this  arrangement,  and  after- 
wards continued  to  pay  at  the  same  rates,  whenever  he  stopped 
at  the  hotel,  but  without  buying  any  tickets  in  advance.     On 


Digitized  by  VjOOQ IC 


326  SUPREME  COURT  [Dec.  Term. 

[Beale  v.  Posey.] 

the  part  of  the  defendant  it  was  proved,  "that  he  kept  an  iron 
safe  in  the  house  for  the  deposit  of  money  and  vahiables  by 
persons  stopping  with  him,  and  that  a  notice  to  that  effect,  in 
writing,  was  posted  on  one  of  the  doors  of  the  parlor,  before 
and  at  the  time  of  phiin tiff's  said  loss;"  also,  "that  plaintiff 
did  not  make  any  application  to  deposit  anything  with  him  that 
night,  and  he  did  not  know  plaintiff  was  in  the  house  until  in- 
formed of  the  loss  in  the  morning."  It  was  proved,  also,  that 
the  defendant  had  not  taken  out  a  license  as  the  keeper  of  a 
public  hotel,  as  by  law  required. 

"  The  foregoing  was,  in  substance,  all  the  evidence  intro- 
duced on  the  trial ;  and  the  court  thereupon  charged  the  jury," 
among  other  things,  as  follows:  1.  "That  it  was  the  duty  of 
the  defendant  to  hire  honest  and  competent  servants;  and  if 
he  did  not,  he  would  be  liable,  if  the  plaintiff  thereby  lost  his 
money,  without  fault  or  negligence  on  his  own  part."  2. 
"  That  the  taking  out  of  a  license  as  the  keeper  of  an  inn  or 
hotel  was  not  necessary  to  render  the  defendant  liable ;  for  he 
would  be  liable  without  such  license,  if  his  liability  had  been 
shown  in  all  other  respects." 

The  court  charged  the  jury,  also,  on  the  request  of  the  plain- 
tiff, as  follows :  1.  "  A  hotel-keeper,  who  employs  servants  to 
attend  to  the  rooms  of  his  guests,  is  expected  to  employ  those 
who  are  honest ;  and  if  he  fails  to  do  so,  and  a  loss  is  thereby 
occasioned,  without  negligence  on  the  part  of  the  guest,  he  is 
responsible  to  the  guest  for  such  loss."  2.  "If  the  jury  be- 
lieve, from  the  evidence,  that  the  plaintiff's  money  was  taken 
or  stolen  by  the  defendant's  servants,  employed  by  him  in  the 
house,  or  through  the  negligence  of  said  servants,  without  neg- 
ligence on  the  part  of  the  plaintiff;  then  the  defendant  is  lia- 
ble to  the  plaintiff,  if  he  was  at  the  time  the  guest  of  the  de- 
fendant at  his  hotel."  3.  "If  the  jury  are  satisfied,  from  the 
evidence,  and  under  the  law  as  given  to  them  by  the  court,  that 
the  defendant  was  the  proprietor  and  keeper  of  a  hotel  or  inn; 
and  that  plaintiff  was  a  guest  at  said  hotel,  and,  while  at  said 
hotel,  had  his  money  stolen  from  him  by  the  defendant's  ser- 
vant, employed  by  the  proprietor  as  a  waiter  in  said  hotel, 
without  negligence  on  the  part  of  the  plaintiff;  then  plaintiff 
is  entitled  to  recover  whatever  amount  the  proof  satisfies  them 
was  so  fi^^olen  from  him,  with  interest  thereon ;  and  the  plain- 
tiff is  only  required  in  such  case,  in  order  to  make  the  hotel- 
keeper  liable,  to  exercise  ordinary  care  and  diligence."  4. 
"  Unless  the  jury  should  believe,  from  the  evidence,  that  the 
defendant  had  posted,  at  the  time  the  money  sued  for  was  lost, 
notices  on  the  doors  and  other  public  places  in  his  said  house 
or  hotel,  containing  the  terms  in  the  statute,  or  the  material 
parts  thereof,  as  required  by  section  1549  of  the  Code, — then 
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the  defendant  would  not  be  relieved  from  hie  liability  as  hotel- 
keeper;  and  even  if  the  jury  should  believe,  from  all  the  evi- 
dence together,  that  the  aefendaut  had,  at  that  time,  one  notice 
of  that  character  posted  on  the  door  of  the  parlor  in  the  house, 
and  no  other  place  or  door  therein,  this  would  not  be  a  compli- 
ance with  the  statute,  and  would  not  relieve  the  defendant 
from  liability  as  such  hotel-keeper.^'  "  To  the  giving  of  each 
and  all  of  which  instructions,"  the  bill  of  exceptions  states, 
'*  the  defendant  then  and  there  excepted ; "  and  he  requested 
the  court,  in  writing,  to  instruct  the  jury,  "  that  if  they  be- 
lieve, from  the  evidence,  that  the  defendant  did  not  take  out  a 
license  as  inn-keeper,  or  hotel-keeper,  for  the  year  1879,  then, 
notwithstanding  the  fact  that  he  might  have  kept  boarders,  and 
entertained  transient  persons,  he  would  not  be  an  inn-keeper, 
or  hotel-keeper."  The  court  refused  to  give  this  charge,  and 
the  defendant  excepted  to  its  refusal. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  the 
charges  given,  and  the  refusal  of  the  charge  asked,  are  now 
assigned  as  error. 

G.  R.  Farnham,  with  Troy  &  Tompkins,  for  appellants. — 1. 
At  common  law,  an  innkeeper  was  responsible  for  the  loss  of 
goods  belonging  to  his  guests,  unless  caused  by  the  act  of  God, 
the  public  enemy,  or  the  conduct  of  the  guest  himsef,  his  ser- 
vant, or  companion.  —  Mason  v.  Thompson,  9  Pick.  280; 
Calye's  case,  8  Co.  32 ;  1  Smith's  L.  C.  266  ;  C/iamherlain  cfe 
Co,  V.  Maste7*so7i,  26  Ala.  3  71.  The  rigor  of  this  rule  grew 
out  of  the  necessities  of  the  times  in  which  it  was  adopted,  and 
modifications  of  it  have  been  adopted  in  more  modern  times,  as 
suggested  in  the  case  of  Chamherlain  <&  Co.  v,  Masterscn, 
supra.  But,  if  the  guest  did  not  trust  his  goods  to  the  custody 
of  the  innkeeper,  taking  the  care  and  custody  exclusively  on 
himself,  the  innkeeper  was  discharged  from  liability. — Story  on 
Bailments,  §§  ^^^^M(^a,\:^%a,  483;  Whart.  Law  Negl.  §§  690- 
91 ;  21  N.  Y.  Ill ;  1  Denio,  99.  And  the  keeper  of  a  lodging- 
house  did  not  assume  or  incur  the  high  responsibility  of  an  inn- 
keeper.— Story  on  Bailments,  §  475  a/  Whart.  Negl.  §  681. 

2.  These  rules  of  the  common  law  have  been  changed  by 
statute  in  this  State  (Code,  §§  522-25) ;  and  the  manifest  pur- 
pose of  these  statutory  provisions  was  to  abrogate  the  rules  of 
the  common  law,  whicn  required  an  innkeeper  to  receive  as 
guests  all  persons  who  might  apply  for  admission,  and  to  ex- 
tend equal  accommodations  to  all.  The  court  will  take  judi- 
cial notice  of  the  state  of  public  affairs  existing  at  that  time, 
growing  out  of  political  events  and  attempted  legislation  in 
favor  of  social  as  well  as  political  equality,  and  will  give  effect 
to  the  manifest  purpose  and  intention  of  our  law-makers.     Un- 
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der  these  statutory  provisions,  a  person  might  keep  a  private 
house  of  entertainment  for  boarders  or  guests,  without  incur- 
ring or  assuming  the  duties  or  liabilities  of  the  keeper  of  a  pub- 
lic inn  or  hotel.  He  might  refuse  to  take  out  a  license,  or  he 
might  surrender  a  license  already  taken  out ;  and  in  either  case, 
he  was  not  an  innkeeper.  The  taking  out  of  a  license  was  the 
single  fact  which  determined  his  character,  and  fixed  his  lia- 
bilities and  duties.  If  the  refusal  to  take  out  a  license,  or  the 
surrender  of  a  license  already  taken  out,  does  not  relieve  him  of 
the  common-law  liability  of  an  innkeeper  for  the  ^oods  of  his 
guest,  neither  does  it  relieve  him  of  the  common-law  duty  of 
receiving  as  guests  all  penaons  who  may  apply. — Rex  v,  Ivens, 
7  Car.  &  P.  213 ;  Story  on  Bailments,  §  476,  7th  edition. 

3.  The  rulings  of  the  court  on  the  evidence  must  compel  a 
reversal.  The  statement  of  the  M^tness  as  to  the  appearance  of 
George  Richardson,  while  on  trial  charged  with  the  larceny, 
was  me  mere  expression  of  an  opinion,  and  was  not  legal  evi- 
dence.— Johnson  V.  The  State,  17  Ala.  618 ;  Donnell  v.  Jones, 
13  Ala.  490.  If  he  had  been  on  trial  for  the  oflFense,  the  evi- 
dence could  only  have  been  urged  against  him  as  an  implied  ad- 
mission, and  would  not  have  been  competent  for  that  purpose; 
and  even  an  express  admission  by  him,  or  confession,  would  not 
have  been  admissible  as  evidence  against  his  employer. — Maples 
V.  Railroad  Co,,  63  Ala.  601 ;  Henry  v.  Northern  Bank,  63 
Ala.  627;  Bynum  v.  So.  Pump  Co.,  63  Ala.  462;  80  Penn. 
St.  107. 

J.  W.  Posey,  pro  se,  with  Stallworth  &  Burnett,  and  Jno. 
Gamble,  contra. — (1.)  Under  the  facts  proved,  the  defendant 
was  the  keeper  of  a  public  inn  or  hotel,  and  the  plaintiff  was  a 
guest  at  his  house  wnen  the  loss  occurred. — Stpry  on  Bailments, 
§§  475,  477,  479,  468,  485 ;  4  Wait's  Actions  &  Defenses,  pp. 
1-2,  S§  1,  2;  Wharton's  Law.  Negl.  §§  679, 683 ;  2  Kent's  Com. 
770-2,  8th  ed.  (2.)  If  the  defendant  was  the  keeper  of  a  public 
inn  or  hotel,  his  failure  to  take  out  a  revenue  license  was  a  mis- 
demeanor, for  which  he  might  have  been  prosecuted  criminally, 
but  did  not  relieve  him  from  the  civil  duties  and  responsibili- 
ties which  the  law  attached  to  his  position.  To  allow  it  to  have 
this  effect,  would  be  to  allow  him  to  take  advantage  of  his  own 
wrong.  (3.)  The  defendant's  abortive  attempt  to  shield  him- 
self from  liabilitv,  by  showing  that  he  had  provided  an  iron 
safe  for  the  safe  custody  of  valuables,  and  nad  given  public 
notice  thereof  to  his  guests,  must  fail  on  the  proof;  Ist,  be- 
cause it  was  not  shown  that  plaintiff  had  actual  notice  thereof, 
and  the  facts  necessary  to  charge  him  with  constructive  notice 
were  not  proved  ;  2d,  because  the  statute  applies  only  to  cities, 
and  there  was  no  attempt  to  show  that  Evergreen  is  a  city. 
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(4.)  Evidence  tending  to  show  that  the  money  was  stolen  by 
one  of  the  defendant's  servants  at  the  hotel,  was  relevant  and 
admissible  for  the  plaintiflE ;  and  any  evidence  which  wonld  be 
competent  as  against  the  servant  himself,  when  charged  with 
the  larceny,  ouffht  also  to  be  admissible  against  his  employer, 
when  sued  civilly  for  the  same  wrong.  (6.)  The  evidence  ob- 
jected to  was  not  the  mere  statement  of  an  opinion  by  the  wit- 
ness, but  was  a  matter  of  fact  open  to  observation,  to  which  a 
witness  is  allowed  to  testify.— 63  Ala.  275 ;  57  Ala.  566 ;  50  Ala. 
107 ;  49  Ala.  4 ;  38  Ala.  703 ;  37  Ala.  288 ;  58  Ala.  395  ;  11  Ala. 
737.  (6.)  The  exception  to  the  charges  given  was  only  a  gen- 
eral exception,  and  can  not  prevail  if  any  one  of  the  charges  is 
correct. 

BRICKELL,  C.  J. — The  proposition  involved  in  the  first 
special  plea,  to  which  a  demurrer  was  sustained,  and  in  the 
charge  requested  and  refused,  to  the  refusal  of  which  an  excep- 
tion was  reserved,  is,  that  as  the  defendant  was  not  a  licensed 
keeper  of  an  inn  or  hotel,  though  he  may  have  kept  a  house  of 
public  entertainment,  he  was  absolved 'from  the  common-law 
liability  for  the  goods  of  his  guests  lost  infra  hospitium.  This, 
it  is  insisted,  is  the  result  of  the  statutory  regulations  of  inns, 
hotels,  and  boarding  houses,  embodied  in  the  Code. — Code  of 
1876,  §§  525^-25. 

These  sections  form  part  of  the  general  revenue  laws  of  the 
State ;  the  first  requiring  every  keeper  of  an  inn  or  hotel  to 
take  out  a  license  annually,  to  be  issued  by  the  jud^e  of  pro- 
bate, the  sum  to  be  paid  for  such  license  being  graduated  ac- 
cording to  the  population  of  the  town  in  which  the  inn  or  hotel 
may  be  situate.  It  is  declared,  ''*the  liabilities  of  the  keepers 
of  such  inns,  or  hotels,  and  of  persons  who  are  guests  therein, 
shall  be  such  as  are  fixed  by  the  laws  of  the  land,  m  tlie  absence 
of  a  special  contract  regulating  the  same,  made  between  the 
parties  thereto."  The  next  section  authorizes  the  surrender  of 
licenses  taken  for  the  keeping  of  an  inn  or  hotel,  and  declares 
that  only  such  persons  as  are  required  to  take  out  license,  "  shall 
be  considered  as  inn-keepers  or  hotel-keepers."  Tlie  next  sec- 
tion authorizes  the  keepmg  in  any  town,  city,  or  village,  of  a 
house  or  place  for  the  entertainment  of  travellers,  lodgers, 
transient  persons,  or  guests,  imposing  a  tax  on  the  net  income 
derived  therefrom.  The  last  section  provides,  that  no  person 
shall  have  the  right  to  demand  board,  lodging,  or  entertainment, 
from  the  keeper  of  any  unlicensed  house  of  entertainment, 
otherwise  than  by  special  contract ;  and  the  parties  to  such  con- 
tract shall  be  bound  by  the  stipulations  thereof  lawfully  made, 
and  not  otherwise.  In  the  absence  of  such  special  contract, 
evidenced  by  a  memorandum  in  print  or  in  writing,  to  be  fur- 
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niehed  to  such  guest,  boarder,  or  lodger,  by  the  keeper  or  mana- 
ger of  such  house,  compensation  is  not  allowed  him. 

The  obvious  purpose  of  these  statutory  regulations,  so  far  as 
not  devoted  to  the  derivation  of  revenue,  is  to  authorize  the 
keeper  of  a  house  of  entertainment,  not  licensed,  to  contract 
specially  with  the  guests  or  boarders  he  may  receive  and  enter- 
tain, and  when  such  special  contract  is  made  and  evidenced  in 
conformity  to  the  statute,  that  it  shall  become  the  measure  of 
the  right,  liability  and  duty  of  each  party.  By  the  common 
law,  an  imperative  duty  of  an  inn-keeper  was,  to  receive  and  en- 
tertain, for  a  reasonable  compensation,  all  persons  applying,  not 
of  disorderly  conduct,  and  having  the  means  of  payment.  There 
was  as  little  discretion  left  him  in  the  choice  of  his  guests,  as 
there  was  to  the  common  carrier  in  the  selection  of  the  persons 
for  whom  he  would  perform  his  duties.  Each  is  engaged  in 
public  employment,  bound,  in  the  absence  of  reasonable  grounds 
for  refusal,  to  serve  all  having  a  necessity  for  their  services. 
The  purpose  of  the  statute  is,  to  confer  on  the  keeper  of  the 
unlicensed  house  of  public  entertainment  the  liberty  of  receiv- 
'  ing  only  such  guests  or  boarders  as  may  enter  into  a  special  con- 
tract with  him.  But,  if  the  keeper  of  such  house  does  not  en- 
ter into  a  special  contract  with  the  guest,  furnishing  him  a 
memorandum  thereof  in  print  or  in  writing,  limiting  his  lia- 
bility, the  common  law  intervenes,  and  from  that  the  measure 
of  his  liability  must  be  ascertained. 

All  statutes  are  construed  in  reference  to  the  principles  of 
the  common  law;  and  it  is  not  to  be  presumed  that  there  is  an 
intention  to  modify,  or  to  abrogate  it,  further  tlian  may  be  ex- 
pressed, or  than  the  case  may  absolutely  require. — 1  Kent,  464. 
The  keeper  of  a  house  of  entertainment,  holding  himself  out  to 
the  world  as  the  keeper  of  a  public  inn,  in  that  capacity  inviting 
public  patronage,  trust  and  confidence,  not  exacting,  as  he  may, 
a  special  contract  from  his  guests  or  boarders,  can  not  be  heard 
to  say  that  his  professions  were  false — that  he  was  unlicensed, 
and  not  in  fact  an  inn-keeper,  bound  to  his  duties,  and  answer- 
able to  his  liabilities.  The  principles  regulating  the  rights, 
duties  and  liabilities  of  an  inn-keeper  and  guest  have  their  origin 
and  foundation  in  considerations  of  public  policy,  and  are  de- 
signed entirely  for  the  protection  and  security  of  travellers  and 
the  transient  public,  who  are  compelled  to  intrust  their  prop- 
erty to  the  keeper  of  inns  and  hotels.  The  purposes  of  the 
statute  are  satistif^d,  when  the  keeper  of  an  unlicensed  house  of 
entertainment  is  allowed  large  liberty  in  the  making  of  a  special 
contract  with  the  guest  or  boarder.  If  he  does  not  choose  to  ex- 
ercise the  liberty — if  without  a  special  contract  he  receives  and 
entertains  the  guest — he  can  not  devolve  upon  the  latter  the 
duty  of  inquiry  whether  he  is  licensed  or  unlicensed,  and  claim 
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the  absolution  from  liability  the  statute  intends  to  secure  only 
when  it  is  stipulated  for  in  a  special  contract.  There  was  no 
error  in  sustaining  the  demurrer  to  the  first  special  plea,  and  in 
the  refusal  of  the  charge  requested. 

The  keeper  of  a  public  inn  or  hotel  in  a  city,  complying  with 
the  requirenientsof  the  statute  (Code  of  1876,  §§  1549-51),  may 
relieve  himself  from  liability  for  the  loss  of  money,  jewelry, 
watches,  &c.,  within  the  inn  or  hotel,  not  occurring  through 
his  fraud,  or  the  fraud  of  some  clerk  or  servant  employed  by 
him.  The  statute  is  for  the  benefit  of  the  inn-keeper,  intended 
to  afford  him  the  opportunity  of  protecting  himself  from  losses 
to  which  his  fraud,  or  that  of  his  servants,  does  not  contribute. 
To  the  benefit  he  is  not  entitled,  unless  he  gives  notice  to  the 
guest  that  a  safe  depository  for  his  money  or  other  valuables 
is  provided.  The  mere  posting  of  notice  on  a  single  door  of 
the  hotel,  however  public  it  may  be,  is  not  a  compliance  with 
the  statute,  and  will  not  justify  the  inference  of  notice  to  the 
guest.  The  application  of  the  statute,  under  any  state  of  facts, 
to  this  case,  is  not  apparent.  By  its  terms,  the  statute  is  limited 
to  the  keepers  of  inns  or  hotels  in  a  city,  and  can  not  be  extended 
to  towns  or  villages,  or  to  inns  or  hotels  situate  in  the  country. 
It  is  not  shown  that  Evergreen  is  a  city,  and  in  the  absence  of 
evidence  of  that  fact,  tlie  charge  of  the  court  upon  this  point  is 
abstract. 

The  true  relation  of  the  plaintiff  was  that  of  a  guest,  and  not 
that  of  a  boarder.  He  was  the  resident  of  another  town,  visit- 
ing Evergreen  for  the  mere  temporary  purposes  of  his  business. 
There  may  be,  sometimes,  much  of  difficulty  in  determining 
whether  the  relationship  of  guest  exists.  But,  when  the  char- 
acter of  traveller,  of  mere  transient  or  temporary  visitor,  exists, 
and  is  retained,  the  relation  of  guest  and  inn-keeper  exists. 
4  Wait's  Actions  and  Defenses,  2 ;  Story  on  Bailments,  §  477 ; 
Bepkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417.  The  simple 
fact  that  the  plairttiff  contracted  for  board  and  lodging  at  a  less 
price  than  the  defendant  usually  charged,  does  not  change  the 
fact  that  he  wus  a  mere  traveller,  or  temporary,  transient  visitor. 
The  inn-keeper,  like  a  common  carrier,  may  contract  to  serve 
one  person  for  a  less  sum  than  he  usnally  serves  others,  but  the 
relation  or  liability  he  bears  is  not  thereby  changed.  In  Be?'k- 
shire  Woolen  Co,  v.  Proctor,  supra,  the  court  said :  "  The 
simple  fact  that  Russell  made  an  agreement  as  to  the  price  to 
be  paid  by  him  by  the  week,  would  not,  upon  any  principle  of 
law  or  reason,  take  away  his  character  as  a  traveller  and  guest. 
A  gnest  for  a  single  night  might  make  a  special  contract  as  to 
the  price  to  be  paid  for  his  lodging  and  whether  it  were  more 
or  less  than  the  usual  price,  it  would  not  affect  his  character  as 
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guest.  The  character  of  guest  does  not  depend  upon  the  pay- 
ment of  any  particular  price,  but  upon  other  facts. 

In  the  admission  of  evidence  of  the  conduct,  demeanor,  or  ap- 
pearance of  the  servant,  Greorge  Richardson,  subsequent  to  the 
Joss  of  the  money,  while  on  trial  charged  with  its  larceny,  the 
Circuit  Court  erred.  If  then  his  conduct,  demeanor  or  ap- 
pearance, was  indicative  of  guilt,  the  fact  would  have  been  com- 
petent evidence  against  him,  as  would  have  been  his  confession 
then  made.  But  bv  his  acts,  or  declarations,  subsequent  to  the 
loss  of  the  money,  his  employer  could  not  be  affected. — Elcox 
V,  Hm,  98  U.  S.  218. 

There  was  no  error  in  admitting  the  evidence  of  the  plaintiff, 
that  he  knew  and  recognized  the  walk  of  the  servant,  Kichard- 
son,  in  the  hall,  at  or  about  the  time  of  the  discovery  of  the  loss 
of  the  money.  The  point  of  objection  is,  that  it  was  mere  mat- 
ter of  opinion.  So  far  as  that  may  be  true,  it  is  of  opinion 
formed  from  observation,  dependent  for  his  value  upon  the  op- 

Eortunities  of  observation,   and,  like   the   recognition  of  the 
uman  voice,  incapable  of  higher  evidence. 
We  have  passed  upon  all  the  assignments  of  error  which  have 
been  argued  by  counsel ;  and  for  the  error  pointed  out,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 


McCarthy  v.  Nlcrosl. 

Actum  for  Damages  for  Obstruction  of  Private  Seioer, 

1.  Easement  in  private  server. — A  written  contract  between  the  owners 
gg  ^  of  two  adjacent  lots,  by  which  it  is  stipulated  that  a  sewer  shall  be  con- 
\j2  ate  structed,  at  their  joint  expense,  through  the  lower  lot,  for  the  drainage 
101  40S  of  water  from  the  upper,  operates  in  the  nature  of  a  grant,  and  passes  to 
the  owner  of  the  upper  lot,  when  the  sewer  has  been  constructed,  a  pri- 
vate easement  in  the  lower,  or  an  incorporeal  interest  in  the  soil  over 
which  the  sewer  runs. 
jis»j  ^'    -Po'**^«**<>'*  ^*  evidence  of  title;  unrecorded  deed, — The  open,  noto- 

1^  ^m  rious,  and  exclusive  possession  of  land  by  a  purchaser,  claiming  the  land 

^2  3^'  as  his  own,  though  holding  under  an  unrecorded  deed,  is  constructive 

143  603  notice  of  his  title,  whether  it  be  legal  or  equitable ;  but,  if  the  purchaser 

and  his  vendor  are  both  in  possession  when  the  deed  is  executed,  and 
there  is  no  change  in  the  possession  after  its  execution,  a  third  person 
would  not  be  charged  with  constructive  notice  of  the  deed,  and  would  be 
entitled  to  protection  against  it. 

3.  Contracts  of  infant ;  disa^ffirmanee  of, — To  avoid  a  deed,  or  other 
executed  agreement,  entered  into  during  his  minority,  an  infant  is  not 
required  to  do  any  act  during  the  continuance  of  his  mmority :  anj^void- 
able  executed  contract  may  be  disaffirmed  by  him,  if  it  relates  to  per- 
sonal property,  either  before  or  after  reaching  his  majority ;  but  he  can 
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not  conclueively  avoid  a  deed  or  sale  of  lands  until  after  he  has  attained 
his  majority. 

4.  Same, — Such  voidable  contract  mav  be  affirmed,  by  unecjuivocally 
recognizing  its  continued  existence  and  binding  force ;  and  it  may  be 
disowned  by  some  distinct  and  positive  act,  leaving  no  room  for  doubt  as 
to  the  intention — such  as  notice,  suit,  entry,  plea,  or  other  act  of  un- 
mistakable intention.  In  case  of  an  executea  conveyance  of  real  es- 
tate, or  any  interest  therein,  mere  acquiescence  will  not  operate  as  a 
ratification,  unless  continued  until  the  statute  of  limitations  has  effected 
a  bar ;  a  fortiori,  when  he  has  in  the  meantime  parted  with  the  title. 

5.  Same, — ^If  an  infant  creates  by  writing  a  private  easement  in  his 
land,  and  afterwards  conveys  the  land  by  absolute  deed  to  another,  and 
ratifies  the  deed  after  attaining  his  majority,  his  subsequent  ratification 
of  the  contract  creating  the  easement  is  inoperative  as  against  the  grantee 
in  the  deed. 

6.  Revocation  of  easement, — ^A  sewer  having  been  constructed  through 
defendant's  lot,  at  the  joint  expense  of  himself  and  plaintiff  (who  owned 
the  adjoining  upper  lot),  under  a  written  agreement  entered  into  while 
defendant  was  an  infant,  his  disaffirmance  of  the  contract  on  attaining 
his  maiorit^^  would  operate  as  a  revocation  of  the  easement  created  by 
it;  and  plaintiff's  continued  use  i)f  the  sewer,  after  such  disaffirmance 
and  revocation,  would  be  a  nuisance,  which  defendant  might  abate  by 
obstructing  the  sewer. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  A.  Minnis. 

GuNTEB  &  Blakey,  for  appellants. 

R  M.  Williamson,  contra, 

SOMERVILLE,  J. — The  present  case  is  an  action  of  tres- 
pass, brought  by  the  appellee,  Nicrosi,  against  one  McCarthy 
and  others,  for  obstructing  a  sewer  running  through  defendants' 
premises,  in  such  manner  as  to  cause  the  rain  water  to  flow  back 
on  plaintiff's  premises,  thereby  resulting  in  certain  damages 
which  are  specially  averred  in  the  complaint.  The  only  items 
of  actual  damage  proved  were — 1st,  the  cost  of  constructing 
another  sewer,  for  tne  future  drainage  of  plaintiff's  lot ;  2d,  the 
expense  incurred  in  building  the  sewer  obstructed,  which  was 
built,  or  repaired,  under  license  from  the  defendant,  McCarthy. 

The  plaintiff's  right  to  this  sewer  is  derived  from  a  written 
contract  in  the  nature  of  a  grant  from  McCarthy  to  himself, 
made  in  November,  1876,  by  which  it  was  stipulated,  that  the 
sewer  should  be  constructed  at  the  Joint  expense  of  the  parties; 
and  this  was  done  in  the  fall  of  the  following  year,  at  a  cost  of 
about  thirty-live  dollars.  Nicrosi  was,  under  the  provisions  of 
this  agreement,  to  have  the  right  to  the  use  of  the  sewer  as  a 
conduit  for  the  flow  of  water  by  natural  drainage  from  his  prem- 
ises. It  is  obvious  that  he  thus  acquired  more  than  a  mere 
license.  It  was  a  private  easement,  or  incorporeal  interest  ia 
the  soil  itself. — Walker's  Amer.  Law,  5th  ed.,  286. 
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There  is  some  controversy  about  the  title  to  the  lot  through 
which  this  sewer  was  permitted  to  run.  It  was  in  the  joint 
possession  of  the  defendants,  McCarthy,  Mrs.  Parker,  and  her 
husband.  In  August,  1876,  it  was  purchased  from  one  Sayre; 
Mrs.  Parker  paying  the  purchase-money,  and  the  legal  title  be- 
ing conveyed  to  McCarthy ;  the  latter  claiming  it  by  various 
open  acts  of  ownership.  In  October,  1876,  it  was  conveyed  by 
McCarthy  to  Mrs.  Parker.  This  deed  of  conveyance  was  not 
recorded^  nor  did  the  plaintiflf  have  actual  notice  pf  its  exist- 
ence. 

The  principle  may  be  taken  as  admitted,  that  the  open,  noto- 
rious and  exclusive  possession  of  real  estate  by  a  vendee,  hold- 
ing under  an  unrecorded  deed,  and  claiming  the  land  as  his  own, 
is  constructive  notice  of  the  vendee's  title,  whether  it  be  legal 
or  equitable  in  its  nature. — Wade  on  Notice,  §  273 ;  Ludlow  v, 
Gill^  1  Araer.  Dec.  694,  note;  Rupert  v,  Mark^  15  111.  540; 
B^irt  V.  Cassety,  12  Ala.  734;  Sawyers  v.  Baker^  66  Ala.  292; 
Hendricks  v.  Kelly ^  64  Ala.  388 ;  Brunson  and  Wife  v.  Brooks, 
68  Ala.  248.  Where  the  possession  of  the  vendor  and  vendee, 
however,  is  joint  at  the  time  of  the  sale  and  conveyance,  and 
its  ambiguity  is  not  relieved  by  the  vendor's  subsequently  va- 
cating his  occupancy,  we  apprehend  that  the  reason  of  the  fore- 
going principle  would  not  apply.  This  joint  possession  would 
not  operate  as  constructive  notice  of  an  unregistered  deed,  be- 
cause there  would  l>e  no  visible  act  which  is  calculated  to  put 
strangers  on  inquiry  as  to  the  changed  attitude  or  status  of  the 
title,  created  by  a  secret  conveyance  from  the  vendor  to  the 
vendee.— Smith  v,  Yvle,  31  Cal.  180 ;  Wade  on  Notice,  §§  302, 
303 ;  3  Wait's  Act.  and  Def .  450,  451.  This  principle  is  re- 
garded as  a  just  exception  to  the  general  rule,  invoked  by  ap- 
pellants' counsel,  that  when  ^^^ro^J persons  are  in  possession  of 
property,  and  one  of  them  has  the  legal  title,  the  possession  is 
presumptively  his  in  whom  the  legal  title  is  vestea. — 3  Wash, 
on  Real  Estate,  117.     Nor  does  it  contravene  the  rule,  that  the 

()ossession  of  the  tenant  may  be  regarded  as  notice  of  his  land- 
ord's  title  (Wade  on  Notice,  §  286),  or  that  the  possession  by 
the  husband,  of  the  separate  estate  of  the  wife,  may  be  referred 
to  his  representative  capacity  as  her  trustee. — jBrunson  and 
Wife  V,  Brooksy  68  Ala.  248.  To  operate  as  notice  of  an  un- 
registered deed,  however,  the  possession  of  the  vendee  must  be 
exclusive^  so  far,  at  least,  as  concerns  the  vendor. — Wade  on  No- 
tice, §  290. 

The  plaintiff,  being  the  purcliaser  of  the  easement  in  ques- 
tion for  value,  would,  under  the  influence  of  the  principle  above 
announced,  be  protected  against  the  unrecorded  deed  irom  Mc- 
Carthy to  Mrs.  Parker,  both  of  whom  were  jointly  in  occupa- 
tion of  the  lot  through  which  the  sewer  was  constructed. 
Vol.  lxxii. 
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Wade  on  Notice,  §226;  Nolen.  v,  Ckoyn,  16  Ala.  725;  Prestoii 
<&  Stetson  V.  McMillan,  58  Ala.  84;  Code,  §§  2200,  2201. 

The  qaeetion  of  controlling  influence  here,  in  our  judgment, 
arises  from  the  fact  of  McCarthy's  infancy.  At  the  time  of 
his  contract  with  the  plaintiff — in  l^lovember,  1876 — he  was 
under  the  age  of  twenty-one  years ;  and  the  bill  of  exceptions 
shows  that  he  elected  to  disaffirm  the  contract  prior  to  the  time 
when  the  present  cause  of  action  accrued,  which  was  in  August 
of  the  year  1879.  There  can  be  no  doubt  of  the  principle, 
that,  in  order  to  enable  an  infant  to  avoid  a  deed,  or  other  exe- 
cuted agreement,  no  act  on  his  part  during  the  period  of  his 
infancy  is  necessary. — Phillips  v.  Oi*een,  13  Amer.  Dec.  124. 
And  the  authorities  are  equally  uniform  in  holding,  that,  after 
reaching  his  majority,  he  can  elect  to  confirm  or  disaffirm  any 
voidable  executed  contract  entered  into  by  him  while  in  a  state 
of  minority. — 2  Kent's  Com.  235-6 ;  Overbach  v.  Heermance^ 
14  Amer.  Dec.  546.  It  seems,  too,  to  be  the  better  doctrine, 
that  this  disaffirmance,  or  avoidance,  may  as  well  be  effected 
before^  as  after  majority,  at  least  so  far  as  concerns  personal 
property. — Bishop  on  Contracts,  §  276 ;  7  Wait's  Act.  &  Def . 
142-3.  "As  to  the  time  of  an  infant's  disaffirmance  of  his  con- 
tract, it  may  be  said  in  general,"  says  Mr.  Parsons,  "  that  he 
can  not  avoid  a  sale  of  lands,  conclusively,  until  of  full  age, 
although  he  may  enter  while  under  age,  and  take  and  hold  the 
profits." — 1  Parsons  on  Contr.  322. 

The  usual  rule  is,  that  any  such  contract  may  be  affirmed  by 
unequivocally  recognizing  its  continued  existence  and  binding 
force.  So,  it  may  oe  disavowed  by  some  distinct  and  positive 
acty  leaving  no  room  for  doubt  as  to  the  intention  of  the  party. 
Bishop  on  Contracts,  §  276.  This  may  be  effected  by  ^lotice  of 
disaffirmance,  by  siiit,  pleas,  or  entry  upon  real  estate,  or  other 
tmmistakable  act  of  dissent,  or  of  confirmation^  as  the  case  may 
be.— 2  Kent's  Com.  237-8 ;  1  Par.  Contr.  322. 

In  the  case  of  an  executed  conveyance  of  real  estate,  or  any 
interest  in  it,  mere  acquiescence  will  not  operate  as  a  ratifica- 
tion. There  must  be  some  positive  and  unequivocal  act  per- 
formed for  the  purpose,  whicn  is  inconsistent  with  the  subse- 
quent right  to  repudiate  it,  unless  the  sale  and  conveyance  have 
been  acquiesced  in  for  a  length  of  time  sufficient  to  perfect  a 
bar  under  the  operation  of  the  statute  of  limitations. -^iTwr^Aa 
Co.  V.  Edwards^  71  Ala.  248.  "  The  reason  is,  that  by  his  si- 
lent acquiescence  he  [the  infant]  occasions  no  injury  to  other 
persons,  and  secures  no  benefit,  or  new  rights,  to  himself." — 2 
Greenl.  Ev.  §  367,  note  1:  Jackson  v.  Ca7penter,  11  John.  539 ; 
Tucker  v.  Morehead,  10  Pet.  58 ;  1  Parsons  on  Contr.  325. 

The  mere  acquiescence  of  McCarthy  in  suffering  the  water 
to  continue  flowing  through  the  sewer  after  he  attained  his  ma- 
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jority,  which  was  in  July,  1877,  would  not  be  such  a  positiFe 
act  as  that  we  could  construe  it  into  a  ratification,  even  had  he 
continued  to  be  the  owner  of  the  premisee.  A  fortiori  is  this 
true,  in  view  of  the  fact  that  he  nad  parted  with  the  title  by 
the  deed  to  Mrs.  Parker,  executed  in  October,  1876.  And  if 
he  first  ratified  the  deed  to  Mrs.  Parker  after  attaining  legal 
majority,  a  subsequent  ratification  of  his  contract  of  grant  to 
the  plaintiff  would  be  unavailing  for  any  purpose. — Derrick  v. 
Kennedy,  4  Port.  41  (s.  c,  4  Smith's  Cond.  Icep.  137). 

The  ruling  of  the  City  Court  was  in  conflict  with  these  views, 
and,  therefore,  erroneous. 

The  evidence  shows  that  McCarthy  elected  to  disafiirm  his 
contract  soon  after  attaining  his  majority.  This  operated  to 
revoke  the  easement  conferred  by  it,  and  after  such  revocation 
the  plaintiff  no  longer  possessed  the  right  of  drainage  through 
the  sewer.  His  continued  use  of  it  for  this  purpose  would  be 
a  nuisance,  which  the  defendants  would  have  a  right  to  abate 
by  obstructions,  or  in  any  other  reasonable  way  not  unnecessa- 
rily injurious  to  the  plaintiff.— 2  Greenl.  Ev.  §§  466,  467. 

These  views  render  it  unnecessary  to  consider  the  other  as- 
signments of  error.  In  the  rulings  of  the  court  on  the  evi- 
dence we  see  no  error.  These  we  do  not  consider  at  length,  as 
they  involve  but  the  simplest  of  fundamental  principles. 

Ke versed  and  remanded. 


Hurst  &  Mci;Vhorter  v.  Bell  &  Co. 

Special  Action  on  the  Case  for  Damages. 

1.  When  appeal  lUs  from  notiHuit, — An  appeal  is  given  by  statute  from 
a  judgment  of  nonsuit,  when  taken  on  account  of  the  adverse  rulings  of 
the  court  on  (questions  arising  during  the  trial  which  do  not  appear  of  re- 
cord, and  which  must  be  reserved  by  bill  of  exceptions  (Code,  ^  3112) ; 
but  the  statute  does  not  apply  to  rulings  on  the  pleadings,  which  are  a 
part  of  the  record  proper. 

2.  Co7iJlict  between  judgment-entry  and  bill  of  exceptions, — When  there 
is  a  conflict  between  the  judgment-entry  and  the  bill  of  exceptions,  as 
to  matters  of  which  the  latter  should  properly  speak,  its  recitals  must 
control  those  of  the  judgment-entry. 

3.  When  action  on  the  case  lies. — The  principle  is  settled  by  repeated 
decisions,  that  an  action  on  the  case  lies  for  the  conversion,  or  illegal 
disposition  of  personal  property,  upon  which  the  plaintiff  had  a  mere 
lien,  or  equitable  mortgage,  on  which  he  could  not  maintain  an  action  of 
trover,  trespass,  or  detinue. 

4.  Mortgage  or  nnsignment  of  unplanted  crops. — ^At  common  law,  un- 
planted  crops,  or  other  things  hot  having  an  existence,  actual  or  poten- 
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tial,  were  not  the  sabject  of  sale,  assignment,  or  mortgage ;  but,  in  a 
court  of  equity,  such  sale,  assignment  or  mortgage  creates  an  equitable 
interest,  which  attaches  to  the  property  when  it  comes  into  existence, 
or  is  acquired,  and  which  the  court  will  enforce  and  protect  against  all 
other  persons  than  bona  fide  purchasers  without  notice ;  and  for  the  con- 
version, or  illegal  disposition  of  the  property,  with  notice  of  the  lien,  an 
action  on  the  case  may  be  maintained. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  the  appellants,  suing  as  partners, 
against  the  appellees  as  partners,  doing  business  under  the  firm 
name  of  N.  J.  Bell  &  Co.;  and  was  commenced  on  the  19th 
May,  1882.  The  complaint  contained  the  common  count  for 
money  had  and  received,  and  a  special  count  in  these  words : 
*'PlaintiflFs  claim  of  defendants  trie  further  sum  of  two  hun- 
dred dollars,  for  this:  that  on  the  1st  November,  1881,  plain- 
tiflEs  held  and  owned  a  promissory  note  executed  to  them  by 
Green  Cook  and  Willis  Price,  on  the  17th  November,  1880, 
and  due  October  1st,  1881,  on  which  there  was  due  on  the  1st 
November,  1881,  after  allowing  all  proper  credits,  the  sum  (to- 
wit)  of  two  hundred  dollars;  to  secure  which  said  sum  so  due 
on  said  note,  plaintiffs  held  a  conveyance,  commonly  called  a 
mortgage,  on  certain  personal  property  therein  named,  and  also 
on  the  crop  of  cotton  and  corn  which  said  Cook  and  Price 
might  raise  during  the  year  1881  on  the  plantation  known  as 
the  '  Gilchrist  place,'  which  w^as  at  that  time  held  and  occupied 
by  said  Cook  under  a  lease  for  the  year  1881.  And  plaintiffs 
aver  that  said  mortgage  was  duly  probated  and  recorded,  in  the 
probate  office  of  Lowndes  county,  Alabama,  on  the  l-lth  Janu- 
ary, 1881;  and  that  said  defendants,  having  full  notice  and 
knowledge  of  plaintiffs'  right  to,  and  lien  on  said  crop  of  cot- 
ton and  com,  so  raised  by  said  Cook  and  Price  on  said  place 
in  1881,  by  virtue  of  said  mortgage,  did,  to-wit,  on  said  1st 
day  of  November,  1881,  receive  irom  said  Cook,  of  said  crop, 
to-wit,  eighteen  bales  of  cotton,  and  nine  hundred  bushels  of 
com,  worth  (to-wit)  fifteen  hundred  dollars ;  which  said  cotton 
and  com,  plaintiffs  aver,  was  sold  by  said  defendants  for  a  large 
sum,  to-wit,  fifteen  hundred  dollars;  which  said  sum,  plaintiffs 
aver,  was  received  therefor  by  said  defendants.  And  plaintiffs 
aver  that  said  defendants  received  said  moneys,  well  knowing 

flaintiffs'  right  thereto  under  said  mortgage,  and  failed  and  re- 
used, and  still  fail  and  refuse,  though  often  requested  so  to  do, 
to  pay  the  same  to  said  plaintiffs,  with  interest  thereon." 

The  judgment-entry  is  in  these  words:  "Came  the  parties," 

&c.;  "and  the  defendants'  demurrer  to  the  second  count  in  the 

complaint  is  overruled,  and  their  demurrer  to  the  complaint 

because  of  a  misjoinder  of  counts  is  sustained  ;  and  the  plain- 

22 
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tiffs  amend  their  complaint,  by  striking  out  the  first  count. 
Thereupon,  by  leave  of  the  court,  plaintiffs  take  a  non-suit, 
with  leave  to  take  a  bill  of  exceptions,  and  move  to  have  the 
same  set  aside  in  the  Supreme  Court.  It  is  therefore  consid- 
ered by  the  court,  that  the  defendants  go  hence  without  a  day, 
and  recover  of  the  plaintiffs  the  costs  by  them  expended  ;  for 
which  let  execution  issue,"  &c. 

The  bill  of  exceptions  recites,  that  "  the  cause  came  on  to  be 
tried,  on  issue  joined  on  the  plea  of  not  guilty,  and  thereupon 
the  following  proceedings  were  had :  The  plaintiffs  introduced 
in  evidence,  with  proof  of  its  execution,  a  mortgage  executed 
to  theiu  by  Green  Cook  and  Willis  Price,  on  the  l<th  Novem- 
ber, 1880,  conveying  to  said  plaintiffs  all  crops  of  cotton  and 
corn  to  be  raised  and  grown  by  said  Cook  and  Price,  during 
the  year  1881,  on  a  plantation  in  said  county  of  Lowndes 
known  as  the  Gilchrist  place;  and  proved  that  said  mortgage 
was  deposited  for  registration,  in  the  office  of  the  probate  jud^e 
of  said  county,  on  the  1st  January,  1881,  and  was  recorded  m 
said  office  on  the  14:th  January,  1881.  The  evidence  tended 
to  show,  also,  that  said  Green  Cook  had  been  in  possession  of 
said  Gilchrist  plantation,  without  cessation,  for  fourteen  years, 
until  this  time;  that  such  possession  commenced  in  1868,  under 
a  lease  for  one  year ;  that  he  rented  said  lands,  in  January  of 
each  succeeding  year,  for  said  several  years;  that  hehtd  never 
ceased  to  cultivate  said  lands  during  said  period  of  fourteen 
years ;  that  he  would  speak  to  the  landlord,  before  January  of 
each  year,  about  his  continuing  on  the  land  for  the  current  (?) 
year,  but  made  no  contract  for  the  rent  until  after  the  1st  Jan- 
uary of  each  year ;  and  that  the  contract  for  the  rent  of  the 
year  1881  was  made  in  February  of  that  year.  The  evidence 
tended  to  show,  also,  that  said  Cook  raised  on  said  land,  during 
.the  year  1881,  a  crop  of  cotton  and  corn ;  and  that,  after  pay- 
ing the  rent,  a  portion  of  said  cotton,  some  six  or  seven  bale&» 
were  sold  and  delivered  to  said  defendants,  who  sold  the  same 
for  ten  cents  per  pound.  The  court  thereupon  charged  the 
jury,  that  if  Cook  did  not  own  the  land,  and  it  he  held  it  under 
a  renting  for  the  year  1880,  and  at  the  time  plaintiffs'  mort- 
gage was  executed  had  no  contract  of  rent  with  the  landlord 
for  the  year  1881;  then  the  crops  which  said  Cook  contem- 
plated raising  on  said  land  in  1881,  and  which  were  then  un- 
planted,  were  not  the  subject  of  sale  or  mortgage  in  November, 
1880."     The  plaintiffs  excepted  to  this  charge,  and  then  re- 

Suested  two  charges  in  writing,  which  asserted,  in  substance, 
lat  on  the  facts  stated  Cook  "  had  such  an  interest  in  the  lands 
as  to  constitute  the  crops  grown  thereon  in  1881  a  proper  sub- 
ject of  a  mortgage."     The  court  refused  these  charges,  and  the 
plaintiffs  duly  excepted  to  their  refusal;  "and  thereupon,"  as 
Vol.  lxxii. 
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the  bill  of  exceptions  then  recites,  "  the  plaintiffs  took  a  non- 
suit, with  leave  to  move  to  set  the  same  aside  in  the  Supreme 
Court." 

The  charge  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  as  error. 

R.  M.  Williamson,  with  Cook  &  Enochs,  for  appellants. 

Waits  &  Sons,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — 1.  The  motion  to  dismiss  the  appeal  can 
not  be  sustained.  Originally,  an  appeal  or  writ  of  error  would 
not  lie  from  a  judgment  founded  on  a  voluntary  nonsuit, 
though  the  plaintiff  elected  to  submit  to  it  in  consequence  of 
decisions  and  rulings  of  the  court  adverse  to  his  right  of  re- 
covery. The  statute  now  (Code  of  1876,  §  3112)  authorizes 
submission  to  a  nonsuit,  and  the  review  on  bill  of  exceptions 
of  the  ruling  or  decision  compelling  the  plaintiff  to  that  course, 
or  to  submission  to  a  final  judgment  barring  another  suit.  The 
construction  the  statute  has  received  is,  mat  it  is  limited  to 
such  rulings  and  decisions  of  the  court  as  are  the  proper  matter 
of  a  bill  ot  exceptions,  and  which,  without  a  bill  of  exceptions, 
can  not  properly  appear  of  record.  To  decisions  made  on  de- 
murrers to  pleadings,  which  necessarily  form  part  of  the  re- 
cord, the  statute  does  not  apply,  and  an  appeal  will  not  lie  from 
a  judgment  on  a  nonsuit  taken  in  consequence  of  such  decis- 
ions.— Palmer  v.  Bice,  28  Ala.  430 ;  JPauUinq  v.  Marshall^ 
47  Ala.  270 ;  Darden  v,  Jam^s^  48  Ala.  33.  It  is  recited  in 
the  judgment-entry  in  this  case,  that  th^  nonsuit  was  taken  in* 
consequence  of  the  rulings  of  the  court  below  on  the  demurrer 
to  the  complaint ;  and  if  the  recital  stood  alone,  or  if  the  con- 
trary was  not  otherwise  shown  clearly  by  the  record,  the  mo- 
tion to  dismiss  the  appeal  would  be  well  taken.  There  is, 
however,  a  bill  of  exceptions  taken  to  instructions  to  the  jury 
given  and  refused  by  the  court  below,  which  is  concluded  with 
the  recital,  that,  after  the  giving  and  refusal  of  the  instructions, 
the  plaintiff  submitted  to  a  nonsuit,  with  leave  to  move  to  set 
aside  the  same  in  this  court.  If  the  recital  in  the  judgment- 
entry  were  taken  as  true  in  point  of  fact,  the  record  would 
present  the  anomaly  of  a  trial  before  a  jury,  after  the  cause  was 
out  of  court  in  consequence  of  a  nonsuit  having  been  taken 
by  the  plaintiff ;  for,  of  course,  the  decision  upon  the  demurrer 
to  the  complaint  must  have  preceded  the  trial  before  the  jury. 
It  is  essential  that  the  record  should  affirmatively  show  that 
submission  to  the  nonsuit  was  in  consequence  of  the  adverse 
rulings  of  the  court ;  that  it  was  not  the  mere  election  of  the 
plaintiff  to  forbear  the  further  prosecution  of    the  suit. — 1 
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Brick.  Dig.  88,  §  52.  The  case  is  one,  of  not  infrequent  oc- 
currence, wliere  there  is  a  conflict  between  the  judgment-entry 
and  the  bill  of  exceptions,  as  to  matters  of  whicn  the  bill  ought 
to  speak ;  and  in  such  cases,  the  rule  is  well  settled,  that  the 
recitals  of  the  bill  must  be  taken  as  true. — 1  Brick.  Dig.  252, 
§  139. 

3.  After  the  demurrer  to  the  complaint,  for  a  misjoinder  of 
counts,  was  sustained,  and  the  iirst  count  was  stricken  out,  a 
single  count  was  left,  upon  >vhich  the  trial  was  had  before  the 
jury.  The  count  is  in  case,  for  the  conversion  by  the  defend- 
ants, by  sale,  of  cotton  on  which  the  plaintiffs  claimed  to  have 
an  equitable  mortgage,  of  which  the  defendants  had  notice. 
It  has  been  decided  repeatedly  in  this  court,  that  case  is  the 
appropriate  remedy  to  recover  damages  for  the  conversion  of 
chattels,  upon  which  a  party  has  a  mere  lien,  or  an  equitable 
mortgage.  Not  having  the  legal  title,  upon  which  trover,  tres- 
pass, or  detinue  could  be  supported,  case  lies,  upon  the  general 
principle,  that  as  there  is  a  tortious  act,  from  which  damage 
results,  the  law  must  furnish  a  remedy ;  and  as  the  established 
forms  of  action  are  inappropriate,  case  will  be  maintained, 
rather  than  the  wrong  shall  go  unredressed. — ITelly  v.  McCauu 
29  Ala.  231;  Hussey  v.  Peebles,  53  Ala.  432;  lomaxv.  Le- 
Grrand,  60  Ala.  537 ;  Rees  v.  Coats,  65  Ala.  256 ;  Grant  v. 
Steiner,  Jb.  499 ;  Mmare  v.  SiTnon,  67  Ala.  526. 

4.  The  mortgage  was  executed  in  November,  upon  a  crop  of 
com  and  cotton  to  be  grown  the  succeeding  year  on  a  desig- 
nated plantation,  then  in  the  possession  of  the  mortgagor,  un- 
der a  lease  for  the  year,  and  which  he  contemplated  renting  the 
next  year,  but  had  not  made  any  contract  therefor.  The  court 
instructed  the  jury,  that,  under  these  facts,  the  unplanted  crops 
were  not  the  subject  of  sale  or  mortgage.  It  is  true,  that  un- 
planted crops,  or  other  things  not  having  an  existence  actual 
or  potential,  but  the  future  acquisition  of  which  is  merely  ex- 
pected or  contemplated,  are  not  the  subject  of  sale,  assignment, 
or  mortgage,  according  to  the  common  law.  A  different  doc- 
trine, however,  prevails  in  a  court  of  equity.  The  sale,  or 
mortgage,  or  assignment,  does  not  pass  the  legal  title  to  such 
property,  unless,  after  it  comes  into  existence,  the  vendor  or 
mortgagor  shall  do  some  new  act  for  the  purpose  of  ratifying 
or  carrying  it  into  effect.  Nevertheless,  it  creates  an  equitable 
interest,  attaching  to  the  property  when  it  is  acquired,  or  when 
it  comes  into  existence,  that  a  court  of  equity  will  enforce  and 
protect  against  all  persons  other  than  bona  fide  purchasers  with- 
out notice. — Ahraltam  v.  Carter,  53  Ala.  8 ;  Booker  v.  Jones, 
55  Ala.  266 ;  Steams  v.  Gafford,  56  Ala.  544 ;  Thrash  v.  Ben- 
nett, 57  Ala.  156 ;  Grayit  v,  Steiner,  65  Ala.  499.  Though  the 
mortgagor  had  not,  at  the  time  of  the  mortgage,  rented  the 

Vol.  lxxii. 


Digitized  by  VjOOQ iC 


1882.]  OF  ALABAMA.  341 

[Pearce  v.  Gamble  &  Boiling.] 

lands  on  which  the  crops  were  to  be  grown,  and  the  renting, 
like  the  crops  which  were  to  be  grown,  rested  in  mere  expect- 
ancy; yet  by  the  mortgage,  which  was  founded  on  a  valuable 
consideration,  a  lien  or  charge  wa«  created,  which,  in  a  court  of 
equit}',  and  upon  plain  principles  of  right  and  justice,  attached 
to  the  crops  as  they  came  into  existence,  when  the  lands  were 
rented  subsequently.  In  view  of  the  evidence,  so  far  as  it  is 
recited  in  the  bill  of  exceptions,  the  instruction  is  erroneous. 
The  jury  could  have  accepted  it  in  no  other  sense  than  as  op- 
erating the  utter  invalidity  of  the  mortgage. 

This  error  compels  a  reversal  of  the  judgment,  and  the  set- 
ting aside  of  the  nonsuit ;  and  the  cause  will  be  remanded. 


Pearce  v.  Gamble  &  Boiling. 

Bill  in  Equity  hy  Receiver^  acting  under  Decretal  Ord&t\  to 
enforce  ay amst  Attorneys  Implied  Tni^t  in  favor  of  Clients. 

1.  Purchase  by  attorney,  at  sale  under  e.recut.ion  hi  favor  of  client. — An 
attorney,  having  recovered  a  jmlgment  for  his  client,  and  having  the  con- 
trol tlie'reof,  can  not,  without  the  consent  of  his  client,  express  or  im- 
plied, become  the  purchaser  of  lands  at  a  sale  under  execution  issued 
thereon ;  and  if  he  does  so  purchase,  he  becomes,  like  any  other  agent,  a 
tru.stee  for  his  client.  Such  a  trust  arises  by  operation  of  law,  and  con- 
tinues until  barred  by  lapse  of  time,  or  until*  terminated  by  an  election  to 
ratify  the  purchase,  thereby  giving  it  validity. 

2.  Samf;  irhen  receiver  may  enforce  snch  implied  trvnt. — A  receiver, 
appointed  by  the  Chancery  Court,  succeeding  to  all  the  rights  and  reme- 
dies of  the  client,  and  authorized  to  sue,  may  file  a  bill  to  enforce  this 
implied  trust  against  the  attorney;  anrl  the*o»«.?  is  on  the  attorney  to 
show  that  the  right  has  been  lost  by  laches,  or  that  the  purchase  has  been 
ratified. 

Appeal  from  the  Chancery  Court  of  Bntler. 

Heard  before  the  Hon.  Jno.  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  12th  July,  1882,  by 
George  A.  Pearce,  acting  as  receiver  nnder  a  decretal  order 
made" by  said  Chancery  Court,  against  John  Gamble  and  John 
Boiling,  attorneys  at  law  and  solicitors  in  chancery,  practicing 
as  partners ;  and  sought  to  enforce  against  the  defendants  an 
alleged  trust  in  favor  of  Preston  tfe  Stetson,  in  a  tract  of  land 
which  had  been  sold  under  execution  in  their  favor  against  one 
John  W.  Wright,  and  which  was  bought  at  the  sale  by  said 
Gamble  &  Bolhng,  who  were  the  attorneys  of  record  of  said 
Preston  &  Stetson,  and  as  attorneys  had  control  of  the  judg- 
ment and  execution.     The  judgment  in  favor  of  Preston  ik 
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Stetson  was  rendered  on  the  16th  June,  1876,  and  was  for 
$582.35 ;  and  the  sale  under  execution  was  made  in  February, 
1877,  the  price  bid  being  $40.  The  complainant  was  appointed 
receiver  in  a  snit  entitled  ''  G,  B.  Preston  v.  A.  S.  Stetson ;^^ 
and  the  order  authorizing  him  to  file  the  bill,  which  was  made 
an  exhibit,  was  rendered  on  the  11th  July,  1882,  and  in  these 
words :  "  This  cause  came  on  to  be  heard  on  the  application 
of  the  receiver,  made  in  open  court,  to  file  a  bill  in  the  Chan- 
cery Court  of  Butler  county  against  Gamble  &  Boiling,  to  get 
a  decree  of  that  court  to  order  a  conveyance  by  them  of  certain 
lands  in  said  county,  alleged  to  be  held  by  them  in  trust  for 
said  Preston  &  Stetson  as  late  partners ;  and  on  consideration^ 
said  application  is  granted.  It  is  therefore  ordered,  adjudged, 
and  decreed,  that  said  George  A.  Pearce,  as  receiver  of  thi& 
court  in  this  cause,  is  hereby  authorized  and  empowered  to  file 
such  a  bill  in  his  own  name  as  receiver,  and  to  employ  a  solicitor 
for  that,  purpose." 

Boiling  having  been  declared  non  compos  mentis^  a  guardian 
ad  litem  was  appointed  to  answer  and  defend  for  him.  An  an- 
swer to  the  bill  was  filed  by  Gamble,  in  which  was  incorporated 
a  demurrer  on  the  following  (with  other)  grounds :  Ist,  "  be- 
cause the  bill  fails  to  show  that  the  claim  or  demand  here  sued 
on  is  assets  belonging  to  him  as  receiver  for  said  Preston  &  Stet- 
son;"  2d,  "  because  the  bill  shows  that  complainant,  as  receiver 
of  the  property  and  rights  of  property  of  said  Preston  &  Stet- 
son, seeks  to  make  said  purchase  of  said  real  estate  their  pur- 
chase, and  such  election  is  not  made  by  them  ;  "  3d,  "  because 
the  bill  fails  to  show  that  any  property  of  said  Preston  &  Stet- 
son, or  any  rights  of  property  of  theirs,  was  or  is  invested  in 
said  real  estate."  The  chancellor  sustained  the  demurrer  on 
these  grounds,  and  liis  decree  is  now  assigned  as  error. 

J.  C.  Richardson,  for  appellant. — That  a  purchase  by  an  at- 
torney, of  property  sold  in  tlie  course  of  the  litigation  in  which 
he  is  employed,  is  voidable  at  the  election  of  his  client,  or  will 
be  held  to  enure  to  the  benefit  of  his  client,  see  Stockton  v.  Fords 
11  How.  U.  S.  24:7;  IlowelVs  Heirs  v.  IfcCreerys  Ileirs^ 
7  Dana,  3SS;  Baker  v,  Humphrey^  11  Otto,  500;  Hoc)per  v. 
Pern/,  28  Iowa,  57;  Tlawley  v.  Cramer^  4  Cowen,  717;  Davis 
V.  *V/>)/V//,48  Conn.2r)9:  Jlatehv,  Poverty,  W  How.  Pr.  (X.  Y.) 
492;  Wdrren  v.  TLiwJcii^s,  49  Mo.  137;  Michaud  v.  Girod^ 
4  How.  U.  S.  555  ;  Hall  y.  HaUett.  1  Cox,  184 ;  Rlqno  v,  Binns. 
10  Peters,  279;  Dlckersoji  v.  Bradford,  59  Ala.  581;  Walker 
V.  PahiiPr,  24  Ala.  358.  That  the  complainant,  as  receiver, 
was  authorized  to  sue,  and  was  the  only  person  who  could  bring: 
the  suit,  see  Leonard  v.  Storrs^  31  Ala.  388;  Booth  i\    C larky 
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17  How.  13.  S.  331 ;  Coope  v.  Bowles,  28  How.  Pr.  (N.  Y.)  10  ^ 
8  Ga.  358 ;  15  Cal.  206 ;  4  Sandf.  Ch.  417. 

BuELL  &  Lane,  contra. — The  purchase  by  the  defendants 
was  made  nearly  five  years  before  the  complainant's  appoint- 
ment as  receiver,  and  no  fraud  or  misrepresentation  is  cnarged 
against  them.  The  theory  of  the  bill  is,  that  as  Preston  &  Stet- 
son might  have  avoided  the  sale,  or  had  the  defendants  declared 
trustees  for  their  use  and  benefit,  the  complainant,  as  their  legal 
representative,  may  exercise  and  enforce  the  same  right  of  elec- 
tion. The  order  appointing  the  receiver  is  not  set  out,  and  the 
bill  only  alleges  that  ne  was  appointed  "  receiver  of  the  property 
and  rights  of  property  of  Preston  &  Stetson."  A  receiver,, 
generally,  is  simply  the  custodian  of  the  property  in  litigation,, 
with  authority,  in  case  of  partnership  property,  to  collect  the 
assets,  and  convert  them  into  money. — Kerr  on  Receivers,  182, 
note.  The  right  to  avoid  such  a  purchase  as  this,  or  to  have  it 
declared  a  trust,  is  neither  property,  nor  a  right  of  property, 
but  a  simple  privilege,  or  right  of  election,  which  can  only  be 
exercised  by  the  parties  themselves,  and  which  the  chancellor 
could  not  confer  upon  the  complainant. — Perry  on  Trusts,  §  198; 
Wharton  on  Agency,  §  576 ;  JSaatem  Bank  v.  Taylor,  41  Ala. 
93 ;  Charles  v,  Duhose,  29  Ala.  367 ;  Bott  v,  McCoy  cfe  John- 
son, 20  Ala.  578 ;  11  Howard,  331. 

Per  Curiam. — The  proposition  can  not  be  denied,  that  the 
appellees,  being  the  attorneys  for  the  finn  of  Preston  &  Stetson,, 
could  not  purdiase  the  land,  under  the  judgment  which  was  re- 
covered and  controlled  by  them,  without  the  consent  of  their 
clients,  express  or  implied.     They  were  forbidden  to  make  the 

fmrchase,  on  well-settled  principles  of  public  policy ;  and  the 
aw  holds  them  to  be  trustees  for  their  principals,  in  whose  em- 
ploj'ment  they  were  acting  as  agents.  This  is  the  general  rule 
applicable  to  all  agents  and  trustees,  and  attorneys  at  law  con- 
stitute no  exception  to  it. — Weeks  on  Attorneys  at  Law,  g  273, 
and  cases  cited. 

It  required  no  election  to  raise  this  trust.  It  was  raised  by 
operation  of  law,  and  continued  to  exist  until  it  was  lost  by  lapse 
of  time,  or  by  an  election  to  ratify  the  purchase.  Unreasonable 
delay  in  enforcing  the  right,  or  an  express  or  implied  assent  to 
the  transaction,  would  alone  give  it  validity.  The  right  was 
one  which  would  pass  to  a  receiver  who  is  authorized  by  the 
Chancery  Court  to  bring  an  action,  all  the  rights  and  remedies 
of  the  beneficiaries  having  passed  to  the  receiver,  whether  legal 
or  equitable  in  their  nature. — High  on  Receivers,  g  539 ;  Leonard 
V,  Starrs,  31  Ala.  488.     Tlie  onus  was  on  the  appellees,  to  show 
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that  the  right  of  action  was  lost  by  laches^  or  by  ratification  of 
the  transaction ;  and  this  they  have  failed  to  do. 
Reversed  and  remanded. 


10S    S88 

;f^  Harw  ell  v.  Lehman,  Durr  &  Co. 

Bill  hi  E(iuity  for  Foreclosure  of  Mortgage, 

1.  Filing  bill  in  vrong  district ;  Iww  objected  to. — When  a  bill  shows 
on  its  face  that  it  is  not  filed  in  the  proper  district,  it  is  subject  to  de- 
murrer, or  may  be  dismissed  on  motion  ;  and  if  the  fact  does  not  appear 
on  the  face  of  the  bill,  a  plea  in  the  nature  of  a  jTlea  in  abatement  is  tlie 
proper  mode  of  presentiuir  the  objection. 

2.  Where  bill  may  be  fled  ;  who  m  material  defendant. — A  material  de- 
fendant, as  the  term  is  used  in  the  statute  specifying?  the  several  dis- 
tricts in  which  a  bill  may  lie  filed  (Code,  §  .'^760),  means  a  necessary  or 
indis])ensable  party,  as  distin^ished  from  one  who  is  merely  a  proi>er 
l)arty. 

;i.  Same;  jKirties  to  bill  for  foreclosure. — When  a  junior  mort»:a|J:ee 
files  a  bill,  ask injj:  a  foreclosure  of  his  mortgjijie,  an  account  of  both  of 
the  mortjrage  debts,  and  a  sale  of  the  pro})erty  free  from  the  incnmbrance 
of  both  mortgages,  the  senior  mortgagee  is  a  necessary  and  indispensa- 
ble party ;  and  the  bill  may  be  filed  in  the  district  in  which  he  resides. 

4.  Same;  where  mortgage  has  been  assigned. — If  the  senior  mortgage 
has  been  assigned,  absolutely  and  unc.  nditicmally,  leaving  in  the  mort- 
gagee no  inten»st  in  it  or  the  debt  secured  by  it,  the  as.'^ignee  would  be  a 
necessary  party  to  a  bill  for  foreclosure  filed  by  a  junior  mortgagee,  and 
the  senior  mortgagee  would  be  only  k  proper  i)arty ;  l>ut ,  if  the  assignment 
was  conditional,  and  the  condition  had  not  been  performed  when  the  bill 
was  filed,  the  assignor  would  be  a  necessary  party,  and  the  bill  might  be 
filed  in  the  district  of  his  residence ;  and  being  sr)  filed,  the  subsequent 
performance  of  the  condition,  whereby  the  assignment  became  absolute, 
woul<l  not  divest  the  jurisdiction  of  the  court,  nor  be  good  gn)und  for  dis- 
missing the  bill. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  tiled  on  March  lOth,  1882,  by  the 
partners  composing  the  firm  of  Lehman,  Dnrr  A:  Co.,  a  part- 
nership doing  business  in  the  city  of  Montgomery,  against  A. 
O.  Harwell  and  L.  S.  Driver,  who  were  resident  citizens  of 
Coosa  county ;  and  against  the  partners  composing  the  firm  of 
Tatum  tt  Wilkinson,  a  mercantile  firm  doing  business  in  the 
city  of  Montgomery,  where  the  partners  also  resided.  The  bill 
sought  the  foreclosure  of  a  mortgage  executed  to  the  complain- 
ants by  said  A.  O.  Harwell,  conveying  several  lots  and  parcels 
of  land  situated  in  Coosa  county,  together  with  personal  prop 
erty  particularly  described ;  an  account  of  the  mortgage  debt. 
Vol.  lxxii. 
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and  an  account  of  a  debt  due  to  said  Taturn  &  Wilkinson  (or 
their  assignee,  L.  S.  Driver))  which  was  secured  by  an  older 
mortgage  on  the  same  property,  and  on  which  large  payments 
were  alleged  to  have  been  made ;  a  sale  of  the  property  freed 
from  the  incumbrance  of  the  mortgages,  and  the  application 
of  tlie  proceeds  of  sale  to  the  satisfaction  of  the  secured  debts 
in  the  order  of  their  priority.  A  plea  to  the  jurisdiction  was 
filed  by  the  defendants,  on  the  ground,  that  tlie  lull  ought  to 
have  been  tiled  in  Coosa  county,  instead  of  Mwitgomery ;  and 
the  appeal  was  taken  from  the  chancellor's  decree  sustaining  a 
demurrer  to  the  plea. 

Smfth  &  Mactx)Nali).  with  whom  was  L.  E.  Pardons,  Jr.,  for 
appellants,  cited  Lewis  v,  Elrod,  38  Ala.  17;  Waddell  v,  Lor 
nier,  54  Ala.  440;  Mil  net*  r.  Jiaynsey's  Ad7rii\  48  Ala.  287; 
Tindal  r.  Drake^  51  Ala.  574;  Camjwell  r.  Crawford^  63  Ala. 
392;  Bolliny  v.  Munchus^  65  Ala.  558;  Ashurstv.  Gibso7iy 
57  Ala.  584. 

E.  P.  MoKRis^-rr,  contra^  cited  Broughton  v.  Mitchell^ 
64  Ala.  220;  Lexois  v,  Elrod,  38  Ala.  17. 

BRICKELL,  C.  J — A  bill  in  equity,  instituting  suit  I)e- 
twcen  citizens  of  the  State,  must  be  filed  in  the  district  of  the 
residence  of  a  material  defendant;  or,  if  the  purpose  is  to  en- 
join proceedings  in  other  courts,  it  may  be  tiled  in  the  district 
in  which  such  proceedings  are  pending;  or,  if  the  subject-mat- 
ter of  suit  is  real  estate,  it  may  be  tiled  in  the  district  in  which 
i^iich  real  estate  (or  a  ma'erial  part  thereof)  is  situated. —  Code 
of  1876,  §  3760.  A  bill,  disclosing  on  its  face  that  it  is  not 
filed  in  the  proper  district,  is  subject  to  demurrer,  or  may  be 
dismissed  on  motion.  If  the  fact  does  not  appear  on  the  face 
of  the  bill,  a  plea  in  the  nature  of  a  plea  in  abatement  is  the 
appropriate  mode  of  presenting  the  objection. — CarnpheU  r. 
Craxcford,  63  Ala.  392. 

The  present  bill  by  a  junior  mortgagee,  for  the  foreclosure 
of  a  mortgage  on  real  and  personal  property,  was  tiled  in  the 
district  oi  tlie  residence  of  the  senior  mortgagees,  who  are 
made  parties  defendant;  the  property  being  situate,  and  the 
mortgagor  and  assignee  of  the  senior  mortgage  residing,  in 
another  district.  The  averments  of  the  bill  are,  that  the  debt 
of  the  senior  mortgagees  has  been  largely  reduced  by  payments, 
and  that  by  some  arrangement  between  them  and  one  Driver, 
without  having  parted  absolutely  with  all  interest  in  the  mort- 
gage, the  latter  obtained  from  them  possession  of  the  mortgage, 
and  claims  some  interest  under  it,  the  nature  of  which  is  un- 
known.    The  plea  avers  the  residence  of  the  mortgagor,  and  of 
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Driver,  and  the  locality  of  the  property,  to  be  in  another  dis- 
trict than  that  in  which  the  bill  is  filed,  and  a  transfer  of  the 
mortgage  to  Driver,  upon  a  condition  which  was  not  performed 
until  after  the  bill  was  filed  The  plea  was  overruled  by  the 
chancellor. 

The  purpose  of  the  statute,  in  limiting  suits  in  equity  to  the 
residence  of  a  material  defendant,  as  has  been  heretofore  ex- 
plained, like  that  of  the  statute  limiting  personal  actions  at  law 
to  the  county  of  the  permanent  residence  of  a  freeholder  or  house- 
holder, is,  that  parties  may  not  be  drawn  into  litigation  in  lo- 
calities distant  from  their  residence.  In  courts  of  equity,  the 
general  rule,  founded  on  the  highest  considerations  of  public 
policy,  is,  that  all  persons  materially  interested  in  the  subject- 
matter  and  object  of  suit,  however  numerous  they  may  be,  must 
be  made  parties. — Story's  Eq.  PL  §  72.  In  their  absence,  the 
court  can  not  render  a  decree  which  will  be  final  and  complete, 
silencing  all  future  controversy,  avoiding  the  necessity  for  a 
multiplicity  of  suits ;  nor  can  the  court  be  certain  that  the  de- 
cree it  renders  is  founded  on  a  consideration  of  the  merits  of 
the  whole  case,  and  that  injustice  may  not  result  from  it.  Courts 
of  law  are,  ordinarily,  satisfied  when  the  parties  having  the 
legal,  though  it  is  separable  from  the  beneficial  interest,  are 
drawn  before  them ;  and,  generally,  have  not  power  to  require 
the  presence  of  other  parties.  As  the  rules  of  a  court  of  equity 
may  require  the  presence  of  numerous  parties,  having  different 
places  of  residence,  the  statutory  limitation  is  met,  whenever 
the  bill  is  filed  in  the  district  of  the  residence  of  a  material  de- 
fendant. There  are  necessary  and  proper  parties  to  a  suit  in 
equity — parties  in  whose  absence  the  court  will  not  proceed, 
and  parties  who  may  be  properly  brought  before  the  court, 
without  subjecting  tlie  bill  to  the  objection  of  misjoinder.  The 
present  case  may  be  employed  as  an  illustrntion.  The  purpose 
of  the  bill  being  the  foreclosure  of  a  junior  mortgage,  a  sale  of 
the  property  mortgaged,  free  from  incumbrances  of  both  mort- 
gages, the  senior  and  the  junior,  the  ascertainment  of  the  real 
amount  of  the  senior  mortgage  debt;  the  court  could  not,  and 
would  not,  proceed  to  a  decree  in  the  absence  of  the  senior 
mortgagee — he  •would  be  a  necessary,  indispensable  party.  But, 
if  he  had  assigned  the  mortgage  and  mortgage  debt  absolutely 
and  unconditionally,  parting  with  all  interest,  the  assignee  would 
become  the  necessary',  indispensable  party,  and  the  mortgagee 
would  be,  at  best,  merely  a  proper  party. — Prout  v.  lioge^ 
57  Ala.  28.  It  is  the  residence  of  a  necessary^  as  distinguished 
from  a  mere  proper  party,  which  is  the  element  of  the  juris- 
diction of  the  court — a  party  having  a  real  interest  in  the  suit, 
and  against  whom  a  decree  is  sought. — Levns  v.  Elrod^  38  Ala. 
17.     The  senior  mortgagees  were,  when  the  bill  was  filed,  par- 
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ties  of  this  description,  according  to  the  averments  of  the  bill,. 
and  the  averments  of  the  plea.  They  had  parted  with  the 
mortgage,  not  absolutely,  but  upon  a  condition  which  might 
never  be  performed.  It  is  more  proper  to  say,  that  they  had 
merely  agreed  to  part  with  it,  if  Driver  made  the  promised 
payment  to  them.  Until  the  payment  was  made,  they  remained 
the  mortgagees,  having  the  exclusive  right  to  receive  payment 
of  the  mortgage  debt.  The  performance  of  the  condition  by 
Driver,  subsequently  to  the  filing  of  the  bill,  could  not  retro- 
act,  and  divest  the  court  of  a  jurisdiction  which  had  rightly 
attached. 
AflSrmed. 


Pollak  &  Co.  V.  Graves. 

Statutory  Claim  Suit  fm*  Horses, 

1.  Conveyance  of  wife's  property. — Property  belonging  to  the  statutory 
estate  of  a  married  woman,  whether  real  or  personal,  can  only  be  disposed 
of  in  the  particular  mode  prescribed  by  the  statute ;  that  is,  by  the  joint 
conveyance  in  writing  of  herself  and  her  husband,  attested  or  acknowl- 
edged AA  prescribed. 

"  2.  Same;  sale  or  exchange  of  horse. — If  the  husband  purcliases  a  horse 
with  money  belonging  to  his  wife's  statutory  estate,  not  taking  the  title 
to  himself,' the  legal  title  vests  in  the  wife ;  and  a  subsequent  exchange 
of  the  horse  for  another,  not  consummated  by  writing  signed  by  husband 
and  wife  jointl)^  (and  attested  or  acknowledged),  though  made  with  the 
assent  of  the  wife,  does  not  divest  her  title  to  the  first  horse,  nor  vest  in 
her  any  title  to  the  second. 

3.  What  will  support  claim  suit. — On  the  trial  of  astatut(^r>'  claim  suit, 
the  claimant  must  recover,  if  at  all,  on  the  strength  of  his  own  title ;  and 
it  being  shown  that,  at  the  time  of  the  levy,  the  property  was  in  the  pos- 
session of  the  defendant  in  the  WTit,  the  claimant  can  only  re})ol  the  pre- 
sumption of  ownership,  arising  from  such  possession,  by  showing  title  in 
himself,  or  by  connecting  himself  with  the  outstanding  title  of  a  third 
person. 

4.  Purchase  by  husband,  for  irif';  title  not  pnssimj  to  her. — If  the  hus- 
band buys  personal  property  at  the  recjuest  of  the  wife,  but  p^ays  the 
price  with  money  borrowed  by. him  on  his  own  credit,  the  title  vests  in 
niin,  not  in  his  wife ;  and  the  subsequent  re-payment  of  the  borrowed 
money,  with  money  belonging  to  the  wife's  st^itutory  estate,  docs  not 
change  the  title,  nor  create  in  the  wife  any  interest  in  the  pr(»])erty  which 
she  can  assert  at  law  as  against  his  creditors. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  Mooke. 

This  was  a  statutory  trial -of  the  right  of  property  in  two 
horses,  on  which  an  execution  was  levied  in  favor  of  Pollak  & 
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<yO.,  against  M.  A.  Graves,  and  to  which  a  claim  was  interposed 
by  Mrs.  Dolsica  R.  Graves,  the  wife  of  the  defendant  in  execu- 
tion. The  plaintiffs'  judgment  was  rendered  on  the  3d  Novem- 
ber, 1881,  and  was  founded  on  the  defendant's  promissory  note 
dated  April  3d,  1880.  The  execution  was  levied  on  Mai-ch  13th, 
1882,  on  the  two  horses  now  in  controversy,  which  were  de- 
scribed in  the  levy  as  "  one  grey  horse,  named  George^  and  one 
sorrel  mare,  named  Zillie.^^  On  the  trial  of  the  claim  suit,  as 
the  bill  of  exceptions  recites,  the  plaintiffs  proved  their  judg- 
ment and  execution,  the  date  of  the  note  on  which  the  judg- 
ment was  founded,  the  levy  of  the  execution  on  the  horses, 
''  which  were  at  that  time  in  the  possession  of  said  M.  A.  Graves," 
and  their  value ;  '*  but  the  same  witness  testified,  also,  tliat  said 
M.  A.  Graves  had  always  declared  that  the  horses  belonged  to 
his  wife,  the  claimant  in  this  suit."  The  plaintiffs  then  ex- 
amined said  M.  A.  Graves  as  a  witness,  "  who  testified  that  the 
title  to  the  two  horsps  was  derived  as  follows:  In  November, 
1880,  witness  purchased  at  the  request  of  his  wife,  from  one 
Tlinson,  who  owed  her  moneys  belonging  to  her  statutory  es- 
tate, a  black  horse ;  promising  at  the  time,  by  the  expressed 
wish  of  his  wife,  to  credit  the  price  of  the  horse  on  such  in- 
debtedness, which  was  afterwards  done.  In  April,  1881,  with 
the  consent  and  approval  of  his  wife,  witness  traded  said  black 
horse,  to  one  Bolgart,  in  exchange  for  the  grey  horse  George^  and 
informed  said  Belgart  that  the  black  horse  oelonged  to  his  wife ; 
but  no  written  contract  of  sale  or  exchange,  nor  any  writing 
whatever  in  regard  to  such  exchange,  was  made — the  same  be- 
ing a  verbal  trade,  consummated  by  delivery  only.  The  said 
mare  Lillie  was  purchased  at  the  request  of  claimant,  in  Janu- 
ary, 1881,  from  a  drover,  arid  paid  for  with  money  borrowed 
by  witness  from  one  Tyson,  promising  to  repay  it  out  of  moneys 
belonging  to  his  wife's  statu  tor}'  estate,  when  he  should  collect 
them  from  said  Ilinson, — which  was  afterwards  done;  all  of 
which  was  understood  and  assented  to  by  his  wife.  Both  horses 
were  traded  for,  as  here  set  forth,  with  the  consent  and  ap- 
proval of  witness'  said  wife,  and  were  turned  over  to  her ;  and 
witness  never  claimed  title  to  them,  but  claimed  only  the  use, 
and  did  use  them ;  and  both  horses  were  procured,  as  set  forth, 
after  the  debt  of  witness  to  said  plaintiffs  was  contracted,  but 
before  judgment  was  rendered  thereon.  This  was  all  the  evi- 
dence in  the  case,  and  there  was  no  conflict  in  the  evidence." 

The  court  thereupon  charged  the  jury  as  follows :  1.  "If 
the  jury  believed,  from  the  evidence,  that  the  grey  horse  was 
procured  by  the  exchange  of  the  black  horse  belonging  to  the 
claimant's  statutory  estate  ;  and  that  the  exchange  was  made  bv 
claimant's  husband,  with  her  knowledge,  consent,  and  approval, 
and  that  the  grey  horse  was  delivered  to  the  claimant,  and  was 
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never  claimed  by  her  said  husband,  the  defendant  in  execution, 
but  was  claimed  by  her ;  then  they  must  find  that  said  grey 
horse  was  not  subject  to  plaintiffs'  execution,  although  they 
might  also  believe,  from  the  evidence,  that  said  contract  of  ex- 
change was  verbal  only,  and  was  made  after  plaintiffs'  said  debt 
had  been  contracted."  2.  "If  the  jury  believed,  from  the 
evidence,  that  the  mare  LiUie  was  purchased  in  January,  1881, 
with  money  borrowed  by  claimant's  said  husband  from  Tyson, 
on  his  promise  to  repay  Tyson  out  of  moneys,  the  statutory 
separate  estate  of  his  said  wife,  afterwards  to  be  collected  ;  and 
that  said  arrangement  was  made  with  the  consent  and  approval 
of  his  wife,  the  present  claimant;  and  that  he  did  so  repay  said 
Tyson  with  such  moneys  when  collected,  and  turned  said  mare 
over  to  said  claimant,  and  never  claimed  any  interest  in  her,  but 
onlv  the  use ;  then  they  must  find  said  mare  not  subject  to 
plaintiffs'  execution."  The  plaintiffs  excepted  to  each  oi  these 
charges,  and  requested  others,  instructing  the  jury  that,  if  they 
believed  the  evidence,  they  must  find  eacTi  of  the  horses  subject 
to  the  execution ;  which  charges  the  court  refused,  and  excep- 
tions were  reserved  to  their  refusal. 

The  charges  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  as  error. 

Sayre  &  Graves,  with  W.  R.  Houghton,  for  appellants. 
The  exchange  of  the  black  horse  for  the  grey,  by  verbal  con- 
tract only,  (fid  not  divest  the  claimant's  title  to  the  former,  nor 
vest  in  her  any  title  to  the  latter. —  Williams  v.  Auerbach, 
57  Ala.  90 ;  M)ans  v.  English^  61  Ala.  424.     The  mare  was 

Enrchased  by  the  claimant's  husband,  and  paid  for  with  money 
orrowed  by  him  for  the  purpose.  This  was  the  husband's 
debt,  though  he  may  have  promised  to  pay  out  of  his  wife's 
money ;  and  the  lender  could  not  have  subjected  the  wife's 
property  to  its  payment.  The  subsequent  use  of  the  wife's 
money  in  paying  the  debt  did  not  change  the  legal  title  to  the 

1)roperty,  which  vested  in  the  husband  irom  the  time  of  its  de- 
ivery. — Crutcher  v.  Taylor^  66  Ala.  216. 

Cook  &  Enochs,  contra. — The  legal  title  to  each  of  the  horses 
was  vested  in  the  claimant,  and  the  marital  rights  of  her  hus- 
band never  attached  to  either.  Each  was  bougnt  for  the  wife, 
and  was  paid  for  with  her  money  or  property  ;  and  the  husband 
always  recognized  her  right,  and  disclaimed  any  interest  in  him- 
self.— Daffron  v,  Crump^  69  Ala.  77;  Smith  v.  Whttjield^ 
71  Ala.  106 ;  Machen  v,  Machm,  38  Ala.  364 ;  s.  c,  28  Ala.  374. 

BRICKELL.  C.  J. — Under  the  statutes,  a  married  woman 
takes  and  holds  property  to  her  sole  and  separate  use,  having. 


Digitized  by  VjOOQ IC 


360  SUPREME  COURT  [Dec.  Term, 

[Pollak&Co.  V.  Graves.] 

therein  a  legal  estate.  But  upon  her  the  statutes  do  not  confer 
a  general  power  to  dispose  of  such  property.  The  power  of 
disposition  is  limited,  and  is  confined  to  the  specific  mode  the 
statutes  prescribe.  The  joint  conveyance  in  writing  of  her- 
self and  husband,  attested  or  acknowledged,  is  the  only  mode 
of  disposing  of  such  property  that  will  operate  to  divest  her 
title,  whether  a  sale  is  intended,  or  an  exchange — the  bartering 
one  article  of  personal  property  for  another. — Sinyth  v.  Oliver^ 
31  Ala.  39;  Whitman  v.  Ahemathy,  33  Ala.  154;  WarfeMv, 
RfAvisi^s,  38  Ala.  518;  BolUna  v.  Mock^  35  Ala.  727;  Evans 
V,  Englwh^  61  Ala.  416 ;  Williams  v.  Auerhack^  57  Ala,  90. 
The  black  horse,  having  been  purchased  with  the  moneys  of 
]^rs.  Graves,  was  her  separate  property.  In  making  the  pur- 
chase, the  husband  may  nave  been  the  active  agent;  but  it  was 
within  tlie  line  of  his  duty  as  trustee  to  invest  the  money  of 
the  wife,  and  having  invested  it  in  the  purchase  of  the  horse, 
not  taking  title  to  himself,  the  legal  title  enured  directly  to  the 
wife.  The  exchange  of  the  horse  subsequently,  though  with 
the  assent  of  the  wife,  not  having  been  consummated  by  the 
joint  transfer  in  writing  of  herself  and  husband,  attested  or 
acknowledged,  did  not  divest  her  legal  title,  nor  clothe  her 
with  title  to  the  mare  received  in  exchange.  In  the  absence  of 
statutes  otherwise  requiring,  the  title  to  personal  property  may 
be  created  or  divested  without  writing.  The  effect  of  the 
statute  enabling  husband  and  wife  to  dispose  of  the  separate 
statutory  estate  of  the  wife,  not  distinguishing  between  real 
and  personal  property,  or  between  things  in  possession  and 
things  in  action,  is,  that  the  title  of  the  wife  can  not  be  di- 
vested without  writing,  whatever  may  be  the  kind  or  species 
of  the  property.  If  Mrs.  Graves  has  an  election,  either  to  re- 
claim tne  blacK  horse,  or  to  ratify  the  exchange  and  take  the 
mare,  it  is  by  virtue  of  the  doctrine  of  implied  or  constructive 
trusts,  of  which  a  court  of  equity  only  can  take  cognizance 
and  enforce. — BoUina  v,  Mock^  supra;  Evans  v.  English^  su- 
jrra.  The  title  to  the  grey  mare  not  having  vested  in  Mrs. 
Graves,  her  claim  can  not  be  supported.  A  claimant,  in  a  trial 
of  the  right  of  property,  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  or  want  of  title  in 
the  defendant  in  execution  or  attachment.  When  it  is  shown 
by  the  plaintiff  that,  at  the  time  of  the  levy,  the  defendant  had 

Possession  of  the  property,  a  presumption  of  ownership  arises, 
'he  presumption  can  be  repelled  only  by  the  claimant  proving 
title  in  himself,  or  connecting  himself  with  the  true  title,  if  it 
be  not  in  the  defendant.  It  is  immaterial  to  him  whether  the 
defendant  has  title,  or  whether  it  resides  in  a  stranger. — 2 
Brick.  Dig.  480,  §  67.  The  mare  may  not  be  the  property  of 
the  husband.  The  person  with  whom  the  exchange  was  effected 
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may  have  a  right  to  rescind  it.  If  this  be  true,  it  will  npt  aid 
Mrs.  Graves'  claim. 

The  mare  Lillie  was  purchased  by  the  husband,  with  money 
he  had  borrowed  on  his  own  credit.  The  fact  that  the  pur- 
chase was  made  at  the  request  of  the  wife,  is  unimportant. 
She  has  not  the  capacity  to  contract  for  the  purchase  of  prop- 
erty, or  to  acquire  and  hold  it  by  purchase,  unless  the  consid- 
eration of  the  purchase  is  derived  from  her  statutory  separate 
estate.  The  subsequent  payment  l>y  the  husband  of  the  money 
he  borrowed  to  make  the  purchase,  with  the  moneys  of  the 
wife,  rendered  him  the  debtor  of  the  w4fe,  but  it  did  not  create 
any  trust  of  the  title  to  the  mare.  The  title  vested  in  him  on 
the  purchase,  and  the  mare  became  subject  to  the  payment  of 
his  debts. 

P^rom  what  has  been  said  it  follows,  that  there  was  error  in 
the  rulings  of  the  court  below;  and  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 


Boyle  V.  TVilllams. 

Bill  in  Equity  for  Fiyredosure  of  Mortgage. 

1.  Parties  to  bill  for  foreclosure. — ^Tlie  personal  representative  of  the 
deceased  mortgagor  is  a  necessarv  and  indispensable  party  to  a  bill  which 
seeks  to  foreclose  a  mortgage  on  lands,  unless  it  is  shown  that  the  assets 
in  his  hands  are  discharged  from  all  liability  for  the  debt. 

2.  Non-joinder  of  parties;  how  taken  advantage  of, — While  the  general 
rule  is,  that  an  objection  for  the  want  of  parties  must  be  taken  by  de- 
murrer or  plea,  or  be  insisted  on  in  the  answer ;  yet  the  want  of  an  in- 
dispensable party — one  in  whose  absence  a  decree  can  not  properly  be 
rendered — is  available  on  the  hearing,  or  on  error. 

3.  Reference  to  register  before  decree  of  sale, — When  the  defendants  to 
a  bill  for  foreclosure  are  all  adults,  and  do  not  suggest  or  claim,  in  the 
court  below,  that  the  mortgaged  premises  are  susceptible  of  division,  and 
that  a  sale  of  a  part  only  will  be  sufficient  to  satisfy  the  mortgage  debt, 
the  court  may  decree  a 'sale  without  a  reference  as  to  these  matters ;  but, 
if  some  of  the  defendants  are  infants,  or  not  sui  juriSj  it  is  irregular  and 
erroneous  to  render  a  decree  of  sale,  without  a  prior  reference  to  the  reg- 
ister to  ascertain  and  report  whether  the  premises  are  8usceptiV)le  of 
division,  whether  a  sale  of  part  only  would  not  be  sufficient,  whether  the 
interest  of  the  infants  requires  a  sale  in  parcels,  and  what  parcel  should 
be  first  sold. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Jno.  A.  Foster. 

The  bill  in  this  case  was  filed  on  September  7th,  1880,  by 
Patsey  Williams,  against  the  widow  and  children  of  Daniel 
Boyle,  deceased ;  and  sought  the  foreclosure  of  a  mortgage, 
which  said  Daniel  Boyle  had  executed  to  the  Central  Building 
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and  Loan  Association,  a  private  corporation  organized  under 
the  general  laws,  and  doing  business  in  the  city  of  Montgomery. 
The  complainant  claimed  to  be  the  assignee  of  the  mortgage 
and  secured  note,  and  alleged  that  the  corporation  was  dissolved 
and  its  affairs  settled  and  closed.  The  mortgage,  as  shown  by 
the  copy  made  an  exhibit  to  the  bill,  was  witliout  date,  though 
the  note  secured  by  it  was  dated  "February,  1871 ;  "  conveyed 
a  lot  in  the  city  of  Montgomery,  as  security  for  the  payment  of 
the  note  according  to  the  provisions  of  the  constitution  and  by- 
laws of  the  corporation ;  and  purported  to  be  signed  by  said 
Daniel  Boyle  and  his  wife.  The  bill  alleged  that  said  Daniel 
Boyle  died  intestate,  leaving  three  children  as  his  heirs,  whose 
names  were  mentioned,  and  who  were  alleged  to  be  under  four- 
teen years  of  age,  and  residing  with  their  mother ;  and  that 
letters  of  administration  on  his  estate  had  been  granted  to  his 
widow,  Mrs.  Mary  Boyle,  who  was  made  defendant  to  the  bill, 
but  not  in  her  representative  character.  Summons  was  re- 
turned duly  executed  on  all  of  the  defendants.  A  guardian  ad 
litem  seems  to  have  been  appointed  for  the  infant  defendants, 
and  to  have  iiled  an  answer  for  them  ;  but  neither  the  order  ap- 
pointing him,  nor  his  answer,  is  set  out  in  the  record  ;  nor  does 
the  record  show  that  any  answer  was  filed  by  the  widow,  or  any 
decree  pro  confesso  entered  against  her.  At  the  April  term, 
1881,  as  the  minute-entry  recites,  the  cause  was  "  submitted  for 
decree,  on  the  bill  and  exhibits,  answer  of  guardian  ad  litem^ 
and  testimony;"  and  the  chancellor  thereupon  ordered  a  refer- 
ence to  the  register,  to  state  an  account  of  the  mortgage  debt. 
The  register  made  his  report  at  the  same  term,  and  it  was  con- 
firmed without  objection  ;  and  the  cause  being  submitted  for 
decree,  the  chancellor  rendered  a  decree  of  sale.  The  sale  was 
made,  and  was  reported  to  the  court  at  its  next  term,  the  com- 
plainant in  the  bill  becoming  the  purchaser.  At  the  same  term, 
after  the  confirmation  of  the  sale,  a  petition  was  filed  by  Mrs. 
Boyle,  alleging  that  she  had  no  notice  of  the  suit,  that  process 
was  never  served  on  her,  and  that  she  had  a  complete  defense 
against  the  mortgage;  denying  its  execution  and  validity  on 
groimds  particularly  specified.  The  petition  was  supported  by 
affidavits,  and  there  were  counter  affidavits  as  to  the  service  of 
process.  The  chancellor  overruled  and  dismissed  the  petition^ 
but  without  passing  on  its  merits ;  holding  that  the  former  de- 
cree was  final  and  conclusive,  and  could  only  be  revised  on 
error  or  appeal.  The  appeal  is  sued  out  by  all  the  defendants, 
and  errors  are  here  assigned  by  them  jointly. 

Geo.  F.  M(x)Rfi,  for  appellants. 

J  AS.  WeATHERLEY,  C?/>7?Y/'rt. 
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BRICKELL,  C.  J.— The  bill  discloses  that  there  is  a  per- 
sonal representative  of  the  deceased  mortgagor,  his  widow,  who 
{'oined  with  him  in  executing  the  mortgage ;  and  yet  fails  to  make 
ler  a  party  in  her  representative  capacity.  It  is  the  settled 
rule  in  this  State,  that  to  a  bill  to  foreclose  a  mortgage  on  lands, 
the  personal  representative  of  the  deceased  mortgagor  is  an  es- 
sential party,  as  representing  the  personal  estate,  unless  it  is 
shown  tliat  the  assets  in  his  hands  to  be  administered  are  dis- 
charged from  all  liability  for  the  mortgage  debt. — Dooley  v. 
YilZalonga^  61  Ala.  129.  While  it  is  the  general  rule,  that  an 
objection  for  the  want  of  parties  must  be  taken  by  demurrer, 
or  by  plea,  or  be  insisted  on  in  the  answer ;  yet  the  want  of  an 
indispensable  party,  in  whose  absence  a  decree  can  not  be  prop- 
erly rendered,  may  be  taken  advantage  of  on  the  hearing,  or 
on  error. — McMaken  v.  McMaken^  18  Ala.  576 ;  Prout  v.  Hoge^ 
57  Ala.  28. 

The  heirs  of  the  deceased  mortgagor  are  infants ;  and  a  de- 
cree for  the  sale  of  the  entire  mortgaged  premises  was  rendered, 
without  a  reference  to  the  register  to  ascertain  and  report, 
whether  the  premises  were  susceptible  of  division  ;  whether  a 
sale  of  a  part  would  not  satisfy  the  mortgage  debt ;  whether  the 
interest  of  the  infants  did  not  require  a  sale  in  parcels,  and  the 
parcel  which  should  be  first  sold.  A  decree  of  sale  of  mort- 
gaged lands  which  have  descended  to  infants,  or  other  persons 
not  suijurisy  is  irregular  without  such  a  reference. — 2  Brick. 
Dig.  260,  §  169.  If  the  parties  are  8ui  juris^  and  do  not  in 
the  Court  of  Chancery  suggest  or  claim  tne  reference,  on  error 
they  will  be  deemed  to  have  waived  it. — Ticknor  v.  Leavens^ 
2  Ala.  149.  The  rule  is  otherwise,  as  to  parties  laboring  under 
disabilities. 

We  do  not  deem  it  necessary  to  consider  any  of  the  other  as- 
signments of  error,  as  the  matters  to  which  they  refer,  so  far  as 
of  importance,  can  be  remedied  in  the  future  progress  of  the 
cause  in  the  Court  of  Chancery. 

For  the  errors  pointed  out,  the  decree  must  be  reversed,  and 
the  cause  remanded. 
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Martin  v.  King. 

Act!o7i  for  Money  Had  and  Received^  binder  Coramoii  and 
Special  Coimts, 

1.  Waiver  of  trial  by  jury;  agreeme^itfor^  on  former  trial. — A  written 
agreement  in  a  civil  cause,  entered  into  by  the  parties  or  tlieir  attorneys 
of  record,  submitting  the  cause  to  the  decision  of  the  court  without  the 
intervention  of  a  jurv  (Coile,  §  3029),  being  in  abrogation  of  a  valuable  con- 
stitutional right  and  privilege,  will  not  l^  construed  to  be  binding  on  an- 
other trial  at  a  subseciuent  term ;  particularly  where  a  new  party,  in  the 
meantime,  has  been  introduced  by  amendment. 

2.  Erasure  or  alteration  in  record  offered  iri  evidence. — AVhen  a  record, 
or  other  written  instrument  ojQTered  in  evidence,  presents  the  appearance 
of  an  erasure  or  alteration,  and  there  is  ground  of  suspicion  as  to  it,  whether 
shown  by  inspection  or  by  extrinsic  evidence,  the  party  offering  it  is  re- 
quired first  to  remove  the  suspicion  by  explaining  the  erasure  or  altera- 
tion ;  but,  where  the  erasure  or  alteration  bears  no  such  ear-mark  of 
fraudulent  intent — as  in  this  case,  where  the  date  of  a  will  admitted  to 
probate  appears  to  have  been  changed  from  1875  id  1873,  and  the  record 
elsewhere  shows  that  the  testator  died  prior  to  1875 — the  better  doctrine 
is,  that  the  change  or  correction  will  be  presumed  to  have  been  made  at 
the  time  the  instrument  was  executed. 

3.  Probate  of  will^  and  revocation  thereof  ^  in  Louisiana. — A  proceeding 
to  revoke  the  probate  of  a  will,  like  an  application  for  its  probate,  is  a 
proceeding  in  rem;  and  notice  thereof  to  non-resident  persons  who  are 
interested  must,  of  necessity,  be  constructive,  as  authorized  by  law ;  and 
under  the  laws  of  Louisiana,  as  proved  in  this  case,  this  constructive 
notice  is  given  by  the  appointment  of  a  curator  to  represent  and  protect 
the  interests  of  such  non-residents. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

Tlie  record  in  this  case  shows,  that  two  separate  actions  were 
commenced  on  the  29th  December,  1877,  in  favor  of  Mrs.  Mary 
Ann  King,  a  married  woman,  residing  in  Ohio ;  one  of  said  ac- 
tions being  against  Almira  A.  Martin,  and  the  other  against 
Josejohine  Martin,  botli  of  whom  were  residents  of  said  county 
of  Mobile.  The  two  actions  involved  the  same  facts  and  issues, 
and  were  tried  and  submitted  together.  In  each  action,  the 
plaintiflF  sued  to  recover  money  alleged  to  have  been  had  and 
received  by  the  defendant,  to  and  for  the  use  of  the  plaintiff. 
The  plaintiff  was  a  surviving  sister  of  one  John  Martin,  who 
was  a  resident  citizen  of  Louisiana  at  the  time  of  his  death,  and 
who  died  at  Bladen  Springs,  Alabama,  in  July,  1875 ;  and  the 
defendants  were  nieces  of  said  John  Martin.  The  money 
claimed  and  sued  for  was  assets  of  the  estate  of  said  John  Mar- 
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tin,  and  was  received  by  the  defendants  as  "universal  legatees" 
under  a  will  which  was  admitted  to  probate  in  the  Second  Dis- 
trict Conrt  of  Xew  Orleans,  and  of  which  one  J.  P.  Vairien 
was  appointed  the  executor ;  and  the  plaintiff  claimed  a  portion 
of  the  money  so  received  by  the  defendants,  as  her  distributive 
portion  of  the  estate,  on  the  ground  that  the  probate  of  said 
supposed  will  had  been  revoRed  by  the  same  court  which 
granted  it,  and  that  the  decedent  in  fact  died  intestate.  On  the 
first  trial,  the  cause  having  been  submitted  to  the  court  for  de- 
cision without  the  intervention  of  a  jury,  by  written  agreement 
entered  of  record  (Code,  §  3029),  the  court  rendered  judgment 
for  the  plaintiff  in  each  case ;  but  the  judgment  was  reversed 
])y  this  court  on  appeal,  on  the  ground  that  the  plaintiff's  hus- 
band ought  to  have  been  joined  with  her  as  a  party  plaintiff, 
and  the  cause  was  remanded. — King  v.  Martin,  67  Ala.  177. 

After  the  remandment  of  the  cause,  the  complaint  was 
amended,  by  joining  the  plaintiff's  husband  as  a  co-plaintiff  with 
her,  and  adding  a  special  count  claiming  the  money  sued  for  as 
Mrs.  King's  distributive  share  of  the  estate  of  her  said  deceased 
brother ;  and  issue  was  joined  on  the  plea  of  the  general  issue. 
The  defendants  also  pleaded  two  special  pleas,  each  averring 
that  they  received  the  money,  not  for  the  use  and  benefit  of  the 
plaintiff,  but  as  their  own  absolute  property,  under  an  order  and 
decree  of  the  Second  District  Court  of  New  Orleans;  and  there 
was  a  replication  to  these  special  pleas,  averring  the  setting 
aside  and  cancellation  of  said  order  and  decree ;  to  which  repli- 
cation a  demurrer  was  interposed,  but  overruled.  On  the  trial, 
the  parties  having  announced  themselves  ready,  the  defendants 
demanded  and  insisted  on  a  trial  by  jury ;  but  the  plaintiffs  in- 
sisted that  the  agreement  entered  into  at  the  former  trial  was 
still  binding,  and  that  the  cause  should  be  tried  by  tlie  court 
without  the  intervention  of  a  jury.  The  court  held  that  the 
agreement  was  still  binding,  and  proceeded  to  try  the  cause 
without  the  intervention  of  a  jury ;  to  which  ruling  and  d^ 
cision  an  exception  was  duly  reserved  by  the  defendants. 

"On  the  trial,"  as  the  bill  of  exceptions  further  states,  "the 
plaintiffs  offered  in  evidence  a  paper  purporting  to  be  a  trans- 
cript of  the  record  of  the  proceedings  of  the  Second  District 
Court  of  New  Orleans,  Louisiana,  in  a  certain  cause  wherein 
Mary  Ann  King  was  petitioner,  against  John  P.  Vairien, 
Josephine  Martin,  and  Almira  A.  Martin, as  defendants;  which 
was  a  suit,  or  proceeding,  to  annul  a  will  of  John  Martin,  al- 
leged to  have  been  probated  in  said  court,  and  to  annul  the  or- 
ders and  decrees  of  said  court  putting  Josephine  and  Almira  A. 
Martin  in  possession  of  his  said  estate.  In  and  by  said  trans- 
cript it  appeared,  on  pages  two  (2)  and  thirty-three  (33)  thereof, 
that  an  erasure  and  change  had  been   made  in  the  description 
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of  the  year  of  the  making  of  the  said  will  sought  to  be  set  ajside, 
whereby  the  year  1875  was  evidently  changed  to  1873,  and  ap- 
parently in  a  different  handwriting,  and  with  different  pen  and 
ink  ;  wliich  original  record  or  transcript  is,  by  the  order  of  said 
Circuit  Court,  in  accordance  with  the  rule  of  practice  (No.  20) 
in  such  case  made  and  provided,  hereunto  attached  as  an  ex- 
hibit, for  the  inspection  of  the  Supreme  Court.  When  plain- 
tiffs offered  said  transcript  in  evidence,  the  defendants  objected 
to  its  admission,  and  moved  to  exclude  it  unless  and  until  plain- 
tiffs should  first  explain  said  manifest  alteration  of  the  record  ; 
which  objection  the  court  overruled,  and  admitted  said  record 
as  evidence,  showing  the  date  aforesaid  to  be  1873,  when  the 
original  date,  as  written  in  said  transcript,  was  1875 ;  to  which 
ruling,  admitting  said  record  as  evidence  without  explanation 
of  said  apparent  alteration,  defendants  then  and  there  excepted. 

"Defendants  objected  to  the  admission  of  said  record  as  evi- 
dence, also,  for  the  further  reaspu,  that  the  same  was  an  exem- 
plification of  the  proceedings  in  a  suit  brought  by  said  Mary 
Ann  King  against  said  J.  R-  Vairien  and  these  defendants,  to 
vacate  and  annul  the  probate  of  the  will  of  said  John  Martin, 
under  which  defendants  received  said  Martin's  estate,  and  the 
orders  under  which  defendants  had  received  part  of  said  prop- 
erty as  legatees  under  the  will  of  said  Martin,  and  brought  the 
same  into  this  Slate ;  and  that  in  and  by  said  record  it  nowhere 
appeared  that  any  personal  service  of  process  in  said  cause  had 
been  made  on  these  defendants,  nor  any  attachment  or  other 
process  levied  on  their  property ;  nor  that  they,  or  either  of 
them,  had  any  property  whatever  in  the  State  of  Louisiana  at 
the  time  of  the  bringing  of  said  suit ;  nor  that  they,  or  either 
of  them,  had  appeared  in  said  suit,  either  in  person  or  by  at- 
torney ;  but  that  a  curatar  ad  hoc  had  been  appointed  to  repre- 
sent these  defendants  as  non-residents,  by  said  Louisiana  court, 
on  plaintiff's  motion  in  said  court.  Wherefore  defendants  ob- 
jected to  the  introduction  of  said  transcript  as  evidence  against 
them,  and  claimed  that  said  proceedings  were  not  binding  on 
them,  but  were,  as  to  them,  res  inter  alios  acta.  But  the  court 
overruled  said  objection,  j^nd  admitted  said  transcript  as  evi- 
dence ;  to  which  ruling  and  decision  defendants  excepted. 

"  There  was  evidence,  as  appeared  by  said  transcript,  and  by 
the  depositions  of  John  P.  Vairien  and  Mary  Ann  King,  intro- 
duced by  the  plaintiffs,  that  plaintiffs  are  husband  and  wife, 
and  reside  in  Ohio,  and  have  resided  there  for  more  than 
twenty  years  last  past ;  and  that  defendants  held,  and  had  and 
received  the  money  sued  for,  as  legatees  of  John  Martin,  de- 
ceased, under  the  will  made  in  1873,  and  duly  probated  in 
Louisiana,  and  which  was  afterwards  annulled  and  cancelled  in 
the  Supreme  Court  of  said  State ;  and  that  said  Martin  was 
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domiciled  in  Louisiana  at  the  time  of  his  death,  and  had  been 
for  twenty  jears  prior  thereto ;  and  there  was  evidence,  also, 
showing  the  heirship  of  said  Mary  Ann  King  to  the  amount  of 
one-third  of  said  Martin's  estate,  if  he  died  intestate,  and  the 
receipt  by  the  defendants,  on  the  24th  August,  1875,  of  one- 
half  of  $6,625  each,  of  the  moneys  of  said  estate,  from  the  said 
executor,  under  the  decree  of  said  court  in  which  said  will  was 
probated ;  and  there  was  evidence  also,  by  said  transcript,  show- 
ing the  proceedings  had  in  said  District  Court,  the  annulment 
of  the  said  decree  of  probate,  and  the  order  putting  said  de- 
fendants in  possession  of  said  estate.  The  plaintiff  introduced 
in  evidence,  also,  the  laws  of  Louisiana  contained  in  the  Civil 
Code,  with  leave  to  each  party  to  read  from  the  same  all  articles 
therein  applicable  to  their  case ;  and  also  the  following  Reports 
of  the  Supreme  Court  of  Louisiana:  6  La.  Rep.  406 ;  12  La. 
Ann.  558 ;  15  La.  527 ;  8  La.  231 ;  2  La.  303 ;  2  La,  N.  S.  475 ; 
8  La.  Ann.. 431 ;  1  La.  Ann.  171 ;  2  La.  Ann.  662.  Plaintiffs 
introduced  in  evidence,  also,  the  statute  laws  of  Ohio,  showing 
that  the  money  sued  for,  if  recovered,  was  the  statutory  sepa- 
rate estate  of  the  said  Mary  Ann  King.  This  being  all  the  evi- 
dence, the  court  thereupon  gave  judgment  for  the  plaintiffs ; " 
to  which  niling  and  judgment  the  defendants  excepted. 

The  refusal  of  a  trial  by  jury,  the  several  rulings  of  the 
court  on  the  evidence,  and  the- judgment  of  the  court,  are  now 
assigned  as  error.  ^ 

H.  PiLLANS,  and  Overall  &  Bestor,  for  appellants. — (1.) 
The  right  to  a  trial  by  jury  is  a  valuable  constitutional  privilege, 
which  can  not  be  denied  or  abridged,  except  on  the  clearest  le- 
gal grounds. — Stedham.  v,  Siedham,  32  Ala.  526 ;  United  States 
V.  Raihbone^  2  Paine,  C.  C.  578.  By  the  words  of  the  statute 
(Code,  §  3029),  a  trial  by  jury  mav  be  Waived,  '•  whenever  the 
parties,  or  their  attorneys  of  record,  iile  a  stipulation  in  writing  " 
to  that  effect ;  but  this  statute  must  receive  a  strict  construction. 
An  agreement  waiving  a  trial  by  jury,  as  in  this  case,  is  a  mere 
incident  of  the  particular  trial,  lite  an  agreement  as  to  the  tes- 
timony of  an  absent  witness;  and  has  fulfilled  its  purpose  when 
that  trial  is  at  an  end.  Particularly  must  this  be  tlie  case,  when 
a  new  party  is  afterwards  introduced  by  amendment,  who  cer- 
tainly would  not  be  bound  by  such  prior  waiver. — Benbow  v. 
Bobbins,  72  N.  C.  422 ;  Gage  v.  NaL  Bank,  86  Illinois,  371. 
(2.)  The  transcript  offered  in  evidence  contained  manifest  eras- 
ures and  alterations,  in  handwriting  and  ink  different  from  the 
body  of  the  record ;  and  these  on^t  to  have  been  explained, 
before  the  record  was  admitted  in  evidence. — 1  Greenl.  Ev. 
§  564, 13th  ed.;  ConnaUy  v.  Spragina,  ^^  Ala.  258 ;  Nevxomh  v, 
JPre^ey,  8  Mete.  406.     (3.)  The  decree  of  the  Louisiana  court. 


Digitized  by  VjOOQ IC 


358  SUPREME  COURT  [Dec.  Tenn, 

[Martin  v.  King.] 

anonlling  the  probate  of  Martin's  will,  was  not  adiniBsible  evi- 
dence against  the  defendants  here,  who  were  not  before  the 
court  as  parties,  not  having  appeared,  and  not  having  been 
served  with  process. — Pennoyer  v.  Nef^  5  Otto,  714;  BosweU 
V.  Otis,  9  How.  U.  S.  336.  That  sucli  a  proceeding  is  not  in 
rein^  was  expressly  decided  in  Gaines  v,  Fuenies,  2  Otto, 
10-20. 

Fatth  &  Cloud,  contra. — (1.)  The  court  properly  enforced 
the  written  agreement  waiving  a  trial  by  jury. — Stiwyerv.  Pat- 
terson, 12  Ala.  275;  Baird  v.  Mayor,  74  N.  Y.  382;  Bamber- 
ger V,  Terry,  13  Otto,  40;  Supervisors  v,  Kennicott,  13  Otto, 
554;  Kearney  v.  Case,  12  Avallace,  275;  Phillips  v.  Moore^ 
10  Otto,  208 ;  Bruner  v.  Mareum,  50  Mo.  405.  (2.)  As  to  the 
admission  of  the  transcript  as  evidence,  the  former  decision  in 
this  case  is  conclusive. — King  v.  Martin,  67  Ala.  177.  The 
alteration  of  a  date  explains  itself,  and  makes  the. record  con- 
sistent. If  the  transcript  was  not  correct,  the  error  should  have 
been  shown  b}'  the  production  of  another,  duly  authenticated. 
Carroll  v.  PathkiU^,  3  Porter,  279.  That  the  transcript  was 
prima  facie  correct,  see  Woodhridge  v.  Aiisiin,4:  Amer.  Dec. 
740.  (3.)  In  the  proceeding  to  annul  the  probate  of  the  will, 
the  defendants  were  represented  by  a  curator  appointed  by  the 
court,  according  to  the  law  of  Louisiana;  and  thev  are  con- 
cluded by  the  decree.— La.  Civy  Code,  Art.  50-57,  1204-1213; 
David  V.  Cahouret,  1  La.  Ann.  171 ;  Tarleion  <&  Pollard  ik 
Johnson,  25  Ala.  311;  Hunt  v.  Acre,  28  Ala.  580;  2  Brick. 
Digest,  148,  §  236.  (4.)  The  judgment  of  the  court  is  not  re- 
visable. — Morris  v.  Jackson,  9  Wallace,  125. 

SOMERVILLE,  J.— The  right  of  trial  by  jury  is  a  consti- 
tutional one,  secured  by  the  fundamental  law  in  all  cases,  civil 
as  well  as  criminal. — Const.  1S75,  Art.  I,  ^  12.  It  is  a  rigLt, 
however,  in  the  nature  of  a  privilege,  and  may  be  waived  in 
certain  cases  authorized  by  law.  The  statutes  of  this  State 
provide,  that  "an  issue  of  fact  in  a  civil  case,  in  a  court  of 
common-law  jurisdiction,  may  be  tried  and  determined  by  the 
court,  without  the  intervention  of  the  jury,  whenever  the  par- 
ties, or  their  attorneys  of  record,  iile  a  stipulation  in  writing 
with  the  clerk  of  the  court,  waiving  a  jury.'' — Code  of  1876, 
^  3029. 

Upon  the  first  trial  of  this  cause,  in  the  court  below,  the  at- 
torneys entered  into  such  a  written  stipuhition,  and  the  trial 
had  was  accordingly  without  the  intervention  of  a  jury.  The 
only  plaintiff  to  the  suit,  at  that  time,  was  Mary  Ann  King, 
one  of  the  present  appellees.  Upon  reversal  of  the  cause  in 
this  court,  her  husband,  Henry   W.  King,  was  joined   as  co- 
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plaintiff  with  her  upon  the  second  trial.  The  question  is, 
whether  the  defendants  in  the  second  trial  are  bound  by  the 
agreement  to  waive  a  jury,  entered  into  upon  the  first  trial.  It 
is  our  judgment,  that  they  are  not  concluded  by  such  waiver. 
The  agreement,  being  one  in  abrogation  of  a  valuable  constitu- 
tional privilege,  must,  for  this  reason,  be  strictly  construed.  It 
would  require  a  most  liberal  and  enlarged  construction,  to  ex- 
tend its  operation  beyond  the  particular  trial  apparently  con- 
templated by  it.  It  may  be  that  litigants  would  be  willing  for 
the  particular  judge  who  presides  at  one  trial  to  act  as  both 
judge  and  jury,  and  be  entirely  unwilling  to  risk  his  successor 
who  mi^ht  sit  in  judgment  upon  their  rights  at  a  subsequent 
trial.  The  parties  to  the  suit,  moreover,  are  not  identical  with 
those  to  the  agreement.  The  first  suit  was  one  by  the  wife 
alone.  The  second,  or  present  suit,  has  by  amendment  become 
one  by  both  the  husband  and  wife.  The  new  party  introduced 
is  certainly  not  bound  by  it;  and  being  without  reciprocity,  it 
would  be  inequitable  to  construe  it  to  be  only  unilaterally 
obligatory.  It  required,  in  our  opinion,  a  new  agreement  to 
debar  the  appellants  of  their  right  of  trial  by  jury,  and  the 
court  erred  in  not  so  ruling. — Benbow  v.  Rclhina^  63  N.  C.  422. 

It  is  objected,  that  the  transcript  of  the  proceedings  of  the 
Louisiana  court  was  improperly  admitted  in  evidence,  because 
of  certain  appearances  indicating  the  alteration  in  two  parts  of 
the  record  of  the  date  of  the  testator's  will,  changing  it  from 
November  18th,  187J,  to  the  same  date  in  187 J.  It  is  true 
that,  if  an  instrument,  or  record,  presents  the  appearance  of 
having  been  altered,  and  any  ground  of  suspicion  is  presented, 
either  by  an  inspection  of  it,  or  by  extrinsic  evidence,  the  par- 
ty proposing  to  offer  it  in  evidence  is  required  first  to  remove 
the  suspicion,  by  accounting  for  the  alteration.  But,  where 
the  alteration  bears  no  such  ear-mark  of  fraudulent  intent,  it 
will  be  presumed  to  have  been  made  contemporaneously  with 
the  execution  of  the  instrument,  or  the  making  of  the  record. 
Such,  at  least,  seems  to  be  the  better  doctrine,  being  based  upon 
the  more  charitable  maxim,  that  the  law  never  presumes  a 
fraud.— 1  Greenl.  Ev.  §  564;  Crahtreev.  Clark,  7  Shep.  337; 
Bailey  v.  Taylor,  11  Conn.  531. 

The  correction  of  the  date  of  the  will  in  question  presents 
no  semblance  of  wrongful  intent.  So  far  from  being  suspi- 
cious in  its  nature,  it  but  renders  the  record  the  more  liarmo- 
nious  in  its  various  parts,  and  rescues  it  from  the  imputation  of 
both  inconsistency  and  absurdity.  When  the  cause  was  last 
before  us,  we  observed,  on  an  objection  taken  to  a  misdescrip- 
tion in  the  date  of  the  will,  as  follows :  "  The  pleadings  all 
clearly  show  the  purpose  of  the  suit.  The  will  is  set  out  //i 
kasc  verbay  and  is  aescribed  as  dated  November  18,  J^73,    The 
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'  subsequent  misdescription,  in  the  judgment  of  the  court,  of 
the  yewr  in  which  the  will  was  executed,  stating  it  to  be  1875^ 
instead  of  1873^  is  a  clerical  error  manifest  on  the  face  of  the 
proceedings,  and  is  rendered  more  plain  and  certain,  if  possi- 
ble, by  the  established  fact,  apparent  from  the  record,  that  the 
testator  died  prior  to  the  year  1875." — King  v.  Martin^  67 
Ala.  181.  As  we  then  said,  such  a  record  may  be  said  to  cor- 
rect itself,  and  we  so  construe  it. 

It  is  not  denied  that  the  proceeding  in  Louisiana,  by  which 
the  will  of  the  decedent,  John  Martin,  was  probated,  was  a 
proceeding  in  the  nature  of  one  in  rem:  yet  it  is  insisted  that 
the  petition  to  revoke  the  probate  was  a  -suit  inter  partes^  be- 
cause the  appellants  had  come  into  possession  of  property  un- 
der the  will.  A  judgment  in  rem  has,  among  many  other  de- 
finitions, been  said  to  be,  "  an  adjudication  upon  the  stains  of 
some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose ; "  or,  in  other  words,  "  a  solemn  de- 
claration proceeding  from  an  accredited  quarter,  concerning 
the  statue  of  the  thmg  adjudicated  upon,  which  very  declara- 
tion operates  accordingly  upon  the  status  of  the  thing  adjudi- 
cated upon,  and,  ipsofacto^  renders  it  such  as  it  is  thereby  de- 
clared to  be." — 2  Smith's  Lead.  Cases,  pp.  586-6;  Freeman 
Judg.  §  606.  In  such  cases,  the  only  practicable  service  as  to 
non-residents  must  be  constructive  notice,  the  whole  doctrine 
of  which  is  the  creature  of  necessity.  Without  its  aid,  the 
arm  of  every  court  would  be  paralyzed  in  its  efforts  to  do  jus- 
tice, by  the  simple  election  of  litigants  to  evade  its  process  by 
'becoming  fugitives  from  its  territorial  jurisdiction.  There  is 
nothing  unreasonable  in  the  view,  that  one  who  acquires  prop- 
erty under  the  terms  of  a  probated  will,  takes  it  subject  to  the 
right  of  the  court,  which  established  its  probate,  likewise  to 
revoke  it,  if  adjudged  to  be  founded  in  error,  fraud  or  mistake. 
'The  status  of  the  res^  in  such  event,  must  necessarily  be  de- 
termined by  the  local  jurisdiction  which  had  authority  over  the 
subject-matter.  The  court  in  Louisiana  possessed  the  same  au- 
thority to  revoke  the  probate  of  the  will,  as  to  establish  it. 
Constructive  service  was  all  that  could  be  given,  in  view  of  the 
non-residence  of  the  defendants  in  the  proceeding.  If  iki^ forum, 
rei  siUb  proceeded  according  to  its  own  laws  governing  such  no- 
tice, it  is  all  that  we  can  require.  This  seems  to  have  been 
done  in  the  appointment  of  a  curator  ad  hoc^  to  appear  and 
represent  the  interests  of  the  non-resident  litigants,  according 
to  the  practice  of  the  civil  law,  which  is  a  substitute,  as  we 
take  it,  for  our  method  of  publication. — Cooley's  Const.  Lira. 
499-500;  Freeman  on  Judg.  §§  606,  607,  608,  612;  2  Brick. 
Dig.  159,  §§  38,  et  seq,;  Kumpe  v.  Coons^  63  Ala.  448. 

For  the  error  of  the  Circuit  Court  in  refusing  the  appellant's 
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demand  for  a  jury  trial,  the  judgment  must  be  reversed,  and  the 
Cftuee  remanded,  although  in  other  respects  its  rulings  are,  in 
our  opinion,  entirely  free  from  error. 


Turner  v.  l¥llkinson«  S  JJJ 

BUI  in  Equity  to  have  Ahsolute  Deed  declared  Mortgage^  a/nd  li~^ 

for  Redemption  and  Account.  iw  ms 

T3  'Ml 

1.  When  absolute  deed  will  be  declared  mortoage. — In  a  court  of  equity,  .  ^  ^ 
a  conveyance  of  lands,  absolute  and  unconditional  on  its  face,  will  be  133  ^l 
declared  and  establisbed  as  a  mortgage,  on  clear  and  certain  proof  that  zrr= 
the  parties  intended  it  should  stand  simply  as  a  security  for  a  debt :  and  .^  ^ 
this  fact  may  be  proved  by  parol  e\'idence,  or  may  be  shown  by  a  sepa-  1  79  am 
rate  writing.  ,ig  g} 

2.  Whether  transaction  %s  mortgage,  or  conditional  sale, — When  the  |137  382| 
conveyance  is  absolute  on  its  face,  and  the  controversy  is  whether  it  was 

intended  as  a  mortgage  or  an  unconditional  sale,  the  party  asserting  that  it 
was  intended  as  a  mortgage  must  show,  by  clear  ancf  convincing  evi- 
dence, that  it  was  so  understood  and  intende*!  by  the  parties  at  the  time 
of  the  original  transaction ;  but,  when  it  is  admitted  that  the  transaction 
was  not,  as  the  conveyance  on  its  face  imports,  an  absolute  and  uncon- 
ditional sale,  and  it  is  doubtful  whether  it  was  intended  as  a  mortgage 
or  as  a  conditional  sale,  the  court  is  inclined  to  consider  and  treat  it  as  a 
mortgage. 

3.  Same. — ^The  court  states  the  tests  of  controlling  importance  in  such 
cases,  as  laid  down  in  former  decisions,  and  declares  the  transaction  in 
this  case,  when  subjected  to  these  tests,  to  have  been  intended  as  a  mort- 
gage, and  not  as  a  conditional  sale. 

4.  Protection  extended  to  bona  Ade  purchaser  without  notice. — A  pur- 
chaser in  good  iaith,  and  for  valuable  consideration,  of  lands  chargeable 
with  an  outstanding  equity,  of  which  he  had  no  notice  until  after  he  had 
paid  the  purchase-money,  will  be  protected  against  it  in  a  court  of  equity. 

5.  Mortgagee's  liability  for  rents  and  profits. — A  mortgagee  in  posses- 
sion, and  in  the  perception  of  rents  and  profits,  is  held  accountable  for 
them  as  a  trustee ;  and  this  principle  is  here  applied  against  the  grantee 
in  an  absolute  conveyance,  which  is  declared  and  established  as  a  mort- 
gage only,  after  he  had  sold  and  conveyed  to  a  6owa/rf^  purchaser  for 
valuable  consideration  without  notice. 

Appeal  fnom  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  11th  August,  1881,  by  Mrs. 
Mary  E.  Turner,  against  W.  W.  Wilkinson,  Benjamin  F.  Kil- 
gore,  and  John  F.  JBarganier;  and  sought  to  have  a  deed  for 
a  tract  of  land  executed  by  the  complainant  to  said  Wilkinson, 
which  was  absolute  on  its  face,  declared  to  be  a  mortgage,  and 
for  a  redemption  and  account  under  it.  A  copy  of  the  convey- 
ance was  not  made  an  exhibit  to  the  bill,  and  it  was  alleged 
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that  it  had  never  been  recorded  ;  that  it  was  executed  in  April, 
1877,  was  intended  only  as  a  mortgage,  and  was  given  to  secure 
the  re-payment  of  $575,  money  advanced  by  said  Wilkinson, 
for  complainant,  to  one  D.  G.  Dunklin,  to  eftect  a  redemption 
of  the  land  from  sale  under  a  f  rmer  mortgage  to  said  Dunklin, 
which  had  been  foreclosed.  The  bill  alleged,  also,  that  the 
transactions  with  Dunklin  w^ere  conducted,  on  the  part  of  the 
complainant,  by  said  Wilkinson  and  her  father,  as  her  agent, 
and  that  the  instrument  which  she  signed  was  represented  to 
her  to  be  a  mortgage,  and  was  so  intended ;  that  she  afterwards 
discovered  that  Wilkinson,  instead  of  taking  a  conveyance  from 
Dunklin  to  her,  had  taken  a  conveyance  directly  to  himself ; 
that  he  entered  into  the  possession  of  the  land  soon  afterw-ards, 
and  continued  in  the  possession,  taking  the  rents  and  profits  to 
his  own  use,  until  he  sold  a  portion  oi  the  land  to  said  John 
F.  Barganier,  and  another  portion  to  said  Benjamin  F.  Kil- 
gore,  both  of  whom  had  notice  of  the  complainant's  as- 
serted rights.  On  these  allegations,  the  complainant  prayed 
that  an  account  might  be  taken  of  the  debt  due  from  her  to 
said  Wilkinson,  and  of  the  rents  and  profits  with  which  the 
defendants  were  respectively  liable ;  that  the  deed  from  Dunk- 
lin to  Wilkinson  be  declared  fraudulent  and  void,  and  be  can- 
celled ;  that  the  complainant  he  permitted  to  pay  Wilkinson 
any  balance  that  might  be  found  due  to  him ;  that  the  mort- 
gage to  him,  or  conveyance  intended  as  a  mortgage,  be  satisfied 
and  discharged,  and  the  legal  title  to  the  lands  oe  vested  in  the 
complainant  by  the  decree  of  the  court. 

An  answer  to  the  bill  was  filed  by  Wilkinson,  denying  that 
the  conveyance  from  the  complainant  to  him  was  intended  as 
a  mortgage,  and  alleging  that  the  facts  were  these :  that  the 
complamant  applied  to  ffim,  before  the  expiration  of  two  years 
from  the  mortgage  sale  at  which  Dunklin  had  bought  the  lands, 
for  a  loan  of  money  to  enable  her  to  redeem  from  Dunklin,  but 
he  refused  to  lend  or  advance  the  money;  that  afterwards, 
more  than  two  years  from  the  sale  having  expired,  being  an- 
noyed with  the  persistent  importunities  of  tne  complainant  and 
her  father,  he  finally  agreed  to  buy  the  land  from  Dunklin,  at 
the  price  which  he  was  willing  to  take,  and  to  allow  the  com- 
plainant a  further  time  to  redeem  it ;  that  he  did  effect  this 
arrangement,  paid  the  money  to  Dunklin  ($575),  and  took  from 
him  an  absolute  conveyance  of  the  land ;  that  he  also  agreed 
to  let  the  complainant  redeem  the  land  at  any  time  prior  to 
March  Ist,  1878,  "and,  to  secure  himself  from  any  annoyance 
if  she  saw  fit  not  to  redeem,  complainant  also  executed  to  him 
her  deed  of  conveyance,  with  covenants  of  warranty,  as  will 
appear  in  evidence  on  the  trial  of  this  cause."  He  alleged  that 
the  complainant  had  never  offered  to  redeem  the  land  within 
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the  time  agreed  on,  and  insisted  that  she  had  lost  all  right  of 
redemption,  and  that  he  held  the  land  absolutely,  free  from 
any  right  or  claun  of  redemption,  as  Dunklin  held  it  at  the 
time  he  sold  and  conveyed  to  respondent.  Answers  were  also 
filed  by  Kilgore  and  Barganier,  each  claiming  to  be  a  purchaser 
for  valuable  consideration  without  notice. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  tlie  complainant  was  not  entitled  to  any  relief,  and  there- 
fore dismissed  her  bill ;  and  his.  decree  is  now  assigned  as 
error. 

BuELL  &  Lane,  and  J.  F.  Stallingb,  for  appellant. — As  to 
the  material  facts  in  this  case,  there  is  no  conflict  in  the  evi- 
dece;  and  the  only  question  is,  whether  the  transaction  be- 
tween the  parties  was  intended  as  a  mortgage,  or  as  a  condi- 
tional sale.  It  is  conclusively  shown  that  the  transactions  com- 
menced in  an  application  for  the  loan  of  money;  that  the 
money  was  loaned,  or  advanced  to  Dunklin,  for  the  complain- 
ant, to  give  her  a  longer  time  to  redeem  her  land ;  that  the 
conveyances  were  intended  as  security  to  Wilkinson  for  the 
money  so  loaned  or  advanced ;  and  that  the  land  was  worth  at 
least  three  times  the  sum  advanced.  These  facts  are  all  recog- 
nized indicia  of  a  mortgage,  and,  when  they  concur,  make  out 
a  very  strong  case. —  WiUiamsan  v.  Culpepper^  16  Ala.  211 ; 
Locke  V,  Palmer^  26  Ala.  362;  Turnipseed  v.  Cunningham,  16 
Ala.  501 ;  Cr€w%  v,  Threadgill,  35  Ala.  334 ;  Parish  v,  Gates^ 
29  Ala.  254;  Eiland  v.  Radford,  7  Ala.  724;  Hudsmi  v.  Is- 
hell,  5  Stew.  &  P.  67;  English  v.  Lane,  1  Porter,  32*^ ;  47  Mo. 
543;  65  N.  C.  520;  15  Minn.  69;  59  Barbour,  651.  If  the 
evidence  leaves  it  doubtful  whether  a  mortgage  or  a  condition- 
al sale  was  intended,  the  court  inclines  to  construe  and  treat  it 
as  a  mortgage. — Locke  v.  Palmer^  26  Ala.  312;  McNeill  v, 
Xorswoi'thy,  39  Ala.  156.  Another  fact  is  proved,  which  is 
irreconcilable  with  the  idea  of  a  conditional  sale,  and  show; 
conclusively  that  the  transaction  was  intended  as  a  mortgages 
the  fact  that  complainant  delivered  between  two  and  three 
bales  of  rent  cotton,  to  Wilkinson  or  his  agent,  in  payment  of 
interest  on  the  loan  for  the  first  year.  This  shows  that  there 
was  a  debt,  recognized  and  existing ;  and  it  was  entirely  un- 
necessary that  there  should  be  a  note,  of  other  written  evidence 
of  it,  when  the  defendant  held  the  legal  title  to  the  property 
as  security.  Kilgore  fails  to  make  out  the  defense  of  a  bona 
fide  purchaser  for  value  without  notice. —  Wells  v.  Morrow,  38 
Ala.  125;  Jewett  v.  Palmei\  7  Johns.  Ch.  ^%\  Wormley  v. 
Worffdey,  8  Wheaton,  449.  If  the  defense  of  Barganier  is 
made  out,  then   Wilkinson   becomes  liable  for  the  purchase- 
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money  received  from  him,  with  interest,  and  must  apply  it  in 
reduction  of  the  mortgage  debt. 

J.  C.  RicHARDfiON,  John  Gamble,  and  Watts  &  Sons,  contra. 
To  sustain  a  bill  like  this,  which  seeks  to  change  the  character 
of  an  instrument  under  seal  by  parol  evidence,  the  proof  must 
be  clear,  consistent,  and  convincing,  leaving  no  room  for  doubt 
or  uncertainty. —  West  v.  Hendrix^  28  Ala.  235 ;  Phillips  v. 
Croft,  42  Ala.  477;  Brantley  v.  West,  27  Ala.  552;  Seivell  v. 
Price,  32  Ala.  98;  Harris  v.  Miller,  30  Ala.  224;  Ckapman 
V.  HxtgJies,  14  Ala.  220 ;  Pobifison  v.  FarreUy,  16  Ala.  477 ; 
£,  cfe  Z.  Asso.  V.  Pobertson,  65  Ala.  386.  Hei'e,  instead  of 
this  full  measure  of  proof,  the  evidence  is  weak,  meagre,  and 
unsatisfactory.  The  conveyance  is  absolute  on  its  face  ;  and 
while  the  complainant  swears  that  it  was  represented  to  her  to 
be  a  mortgage,  and  was  so  intended  by  her,  she  does  not  state 
by  whom  the  representation  was  made,  nor  prove  that  it  was 
in  fact  made  by  any  person ;  while  the  defendant  denies  that  a 
mortgage  was  intended  by  him,  and  claims  that  it  was  **a 
straight-out  purchase,"  with  an  agreement  to  let  the  complain- 
ant re-purchase  within  a  specified  time ;  and  Harris,  his  agent, 
corroborates  his  statements.  To  establish  the  instrument  as  a 
mortgage,  there  must  be  the  concurring  intention  of  both  par- 
ties at  tlie  time  the  transaction  is  entered  into ;  and  this  cer- 
tainly is  not  proved,  when  it  is  simply  alleged  by  one  party, 
and  contradicted,  in  terms  more  full  and  explicit,  by  the  other. 
Without  an  '  existing  debt,  there  could  be  no  mortgage ;  and 
can  the  court  say,  on  the  facts  proved,  that  if  the  defendant 
should  seek  to  establish  and  forclose  his  conveyance  as  a  mort- 
gage, and  the  property  should  bring  less  than  the  amount  paid 
by  him,  with  interest,  he  could  have  a  personal  decree  against 
the  complainant  for  the  balance  ?  It  is  submitted  that,  on  the 
facts  proved,  the  transaction  was  a  conditional  sale,  and  not  a 
mortgage. — Authorities  above  cited ;  also,  Jones  on  Mortgages, 
§  256;  Conway  v,  Alexander,  7  Cranch,  218;  McKinstry  v, 
Conly,  12  Ala.  678;  Floffg  v.  Mann,  14  Pick.  467.  This 
court  will  not,  in  any  case,  reverse  the  chancellor's  decision  on 
a  question  of  fact,  unless  clearly  convinced  that  he  erred. 
Rather  v.  Young,  56  Ala.  94;  Bryan  v.  Hendrix,  57  Ala.  387. 

BRICKELL,  C.  J.— The  purpose  of  the  original  bill,  filed 
by  the  appellant,  is  the  redemption  of  certain  lands,  which  it  is 
averred  she  conveyed  by  way  of  mortgage  to  the  appellee,  Wil- 
kinson, as  a  security  for  the  repayment  of  money  lx)rrowed. 
The  conveyance  to  Wilkinson  is,  in  form  and  terms,  absolute 
and  unconditional. 

In  a  court  of  equity,  the  character  of  the  conversance  must 
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be  determined  by  the  clear  and  certain  intention  of  the. parties; 
and  if  there  be  an  agreement  between  them,  that  it  shall  oper- 
ate as  a  security  for  a  debt,  it  can  and  will  operate  only  as  a 
mortgage.  The  agreement  may  be  expressed  in  the  deed,  or 
in  a  separate  writing,  or  it  may  rest  in  parol ;  for  it  is  now  well 
settled,  that,  in  equity,  parol  evidence  is  admissible  to  convert 
into  a  mortgage  an  instrament  appearing  on  its  face  to  be  an 
absolute  conveyance.— 2  Brick.  Dig.  271,  §  316;  M,  B,  cfe  Z. 
A.8SO.  V.  Robertson^  66  Ala.  472.  When  the  conveyance  is  ab- 
solute, and  the  controversy  is,  whether  the  parties  contemplated 
an  unconditional  sale  or  a  mortgage,  the  party  claiming  that  it 
was  intended  as  a  mortgage,  if  the  fact  is  denied,  must  show 
by  clear  and  convincing  evidence  that,  at  the  time  of  the  origi- 
nal transaction,  it  was  intended  and  understood  by  both  parties 
the  conveyance  should  operate  only  as  a  security  for  a  debt. 
2  Brick.  Digest,  271,  §§  318-22.  But,  when  it  is  an  admitted 
fact,  that  the  transaction  was  not  an  absolute,  unconditional 
sale,  as  the  conveyance  imports,  and  the  controversy  is,  whether 
a  mere  niortgage  or  a  conditional  sale  was  intended,  a  court  of 
equity  is  inclined  to  consider  the  transaction  as  a  mortgage. 
For,  by  this  construction,  complete  justice  can  be  done  to  both 

Earties ;  the  mortgagee  is  secured  in  the  payment  of  the  money 
e  may  have  loaned  or  advanced,  with  its  accruing  interest,  and 
the  mortgagor  is  protected  in  his  equity  of  redemption ;  while, 
if  the  other  construction  was  adopted,  the  time  limited  for  the 
re-purchase  must  be  preciselv  observed,  or  the  right  to  reclaim 
the  property  is  irretrievably  lost ;  oppression  could  be  exercised 
over  the  needy,  and  undue  advantage  taken  of  their  distressed 
or  embarrassed  circumstances. — TAimipseed  v.  Cunningham^ 
16  Ala.  501;  Locke  v.  Palmer.  26  Ala.  312;  Parish  v.  Gates, 
29  Ala.  254;  Crews  i\  ThreadgiU,  35  Ala.  ,334;  McNeill  v. 
Norsworthy^  39  Ala.  156. 

It  is  not  pretended,  in  the  present  case,  that  the  transaction 
between  the  parties  was,  as  the  conveyance  on  its  face  expresses^ 
an  absolute,  unconditional  sale.  It  is  an  admitted  fact,  that 
there  was  a  cotemporaneous  agreement,  subjecting  the  con- 
veyance to  conditions  or  trusts  not  expressed  upon  its  face. 
The  point  of  contention  is,  whether  a  mortgage  or  a  conditional 
sale  was  intended.  The  lands  had  been  sold  under  a  mortgage 
executed  by  the  appellant,  and  purchased  by  Dunklin.  The 
statutory  period  of  redemption  had  expired,  but  Dunklin  gave 
to  the  appellant  the  privilege  of  redeeming  notwithstanding 
that  fact,  upon  the  same  terms  and  conditions  on  which  she 
could  have  been  let  in  to  redeem,  if  within  due  time  she  had 
asserted  her  rights.  The  amount  of  money  necessary  to  effect 
the  redemption  was  agreed  upon  and  settled  between  the  ap- 
pellant and  Dunklin.     There  had  been  negotiations  between 
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the  appellant  and  Wilkineon,  resulting  in  hie  furnishing  the 
money  to  pay  Dunklin;  and  it  was  paid  to  him  by  Harris,  Wil- 
kinson's clerk  and  agent.  Dunklin  executed  to  the  appellant  a 
<iuit-claim  conveyance,  and  she  executed  to  Wilkinson  the  con- 
veyance now  in  question,  and  he  gave  to  her  a  writing  showing 
the  agreement  between  them.  The  writingis  not  proanced,  and 
the  only  account  of  its  absence  is  that  given  by  the  appellant 
(which  is  not  denied) ;  that  at  the  request  of  Harris,  the  agent 
and  clerk  of  Wilkinson,  who  seems  to  have  taken  an  active  part 
in  all  the  transactions,  she  sent  it  to  him,  that  Wilkinson  might 
indorse  upon  it  an  enlargement  of  the  time  for  redemption, 
but  it  was  never  returned  to  her.  Parol  evidence  of  its  con- 
tents was  introduced  by  both  parties,  without  objection.  The 
appellant  states  that  she  was  to«have  two  years  to  redeem  the 
lands,  paying  the  money  advanced  to  Dunklin,  in  two  equal 
installments.  Harris  states  that  she  was  to  have  until  the  fall  of 
1878  (a  few  months  less  than  two  years),  to  redeem ;  and  that 
he  has  no  recollection  that  she  was  to  be  forever  barred,  if 
within  that  period  she  did  not  redeem.  Wilkinson  does  not 
state  any  thing  in  reference  to  this  writing,  further  than  a  gen- 
eral denial  that  the  conveyance  to  him  was  to  be  regarded  as  a 
mortgage.  This  is  all  the  evidence  in  reference  to  tlie  transac- 
tion, and  it  will  be  seen  that  it  is  very  meagre,  and  not  very 
satisfactory.  There  is,  however,  no  material  conflict  l^etween 
the  appellant  and  Harris;  they  concur  in  the  fact,  that  the  ap- 
pellant had  a  rierht  to  redeem  upon  the  re-payment  of  the  money 
advanced  by  A\^ilkinson.  Whether  by  redemption  the  parties 
intended  ve-jnirchase^  is  matter  of  inference  to  be  drawn  from 
all  the  facts  and  circumstances. 

Although  it  is  difficult  to  establish  fixed  rules,  by  which  to 
determine  whether  a  particular  transaction  is  a  mortgage,  or  a 
conditional  sale,  there  are  some  facts  which  are  regarded  as  of 
controlling  importance  in  determining  the  question.  Did  the 
relation  of  debtor  and  creditor  exist,  before  and  at  the  time  of 
the  transaction  h  or,  if  not,  did  the  transaction  commence  in  a 
negotiation  for  a  loan  of  money  ?  Was  there  great  disparity 
between  the  value  of  the  property,  and  the  consideration  pass- 
ing for  it  ?  Is  there  a  debt  continuing,  for  the  payment  of 
which  the  vendor  is  liable  '\  If  any  one  of  these  facts  is  found 
to  exist,  in  a  doubtful  case,  it  will  go  far  to  show  a  mortgage 
was  intended.  If  all  of  them  are  found  concurring,  the  trans- 
action will  be  regarded  as  a  mortgage,  rather  than  a  conditional 
sale,  unless  the  purchaser,  by  clear  and  convincing  evidence, 
removes  the  presumptions  arising  from  them. — Eiland  v,  Sad- 
ford,  7  Ala.  724;  Bobhison  v.  Fat^eUy^  16  Ala.  472;  I/xke  v. 
Pahner,  26  Ala.  312 ;  Crews  v.  ThreddgiU,  36  Ala.  334 ;  M, 
B,  i&  L.  Asso,  V.  Iiobertso7i,  65  Ala.  382.  All  these  indicia 
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of  a  mortgage  are  shown  in  the  present  case.  The  parties  were 
first  brouffht  into  relationship  by  a  negotiation  for  a  loan  of 
money — tnere  was  no  proposition  to  hny,  or  to  sell  the  lands ; 
for,  at  the  time  when  the  negotiations  commenced,  the  appellant 
had  in  them  no  alienable  interest.  The  nioney  advanced  was 
but  little  more,  if  so  much,  as  one-third  of  the  value  of  the 
lands.  There  was  no  note  or  memorandum  given  for  the  pay- 
ment of  the  money  advanced  to  appellant,  and  that  is  always  a 
circumstance  which  tends  to  show  that  a  mortgage  was  not  in- 
tended ;  for,  generally,  when  there  is  no  debt,  there  is  no  mort- 
gage, and  when  there  is  a  debt,  there  can  not  be  a  conditional 
sale.  But,  that  no  evidence' in  writing  of  the  debt  is  taken,  is 
only  a  circumstance — it  is  not  conclusive. — Bohinson  v.  Far- 
reuy^  16  Ala.  i72  ;  Tuniipseed  v.  Cunningham^  lb.  501 ;  Jf. 
B,  i&  Z.  As»o,  V.  ttobevimn,,  65  Ala.  882.  The  value  and  weight 
of  it  as  a  circumstance  depends  upon  all  the  facts  and  circum- 
stances with  which  it  is  connected  The  debt  may  exist,  and 
may  be  capable  of  proof,  though  a  bond,  covenant,  or  note  for 
its  payment  is  not  given  ;  and  in  this  case,  the  transaction  origi- 
nating in  a  loan  of  money,  the  evidence  of  the  loan  proves  the 
debt.  It  was  known  to  Wilkinson,  that  the  appellant  was  not 
of  ability  to  pay  the  money  advanced,  otherwise  than  from  the 
lands ;  and  of  these  he  had  an  absolute  conveyance.  Obviously, 
it  would  seem  to  the  parties  a  rather  useless  ceremony,  that  a 
memorandum  in  writing  of  the  debt  should  be  given,  when  in 
his  own  hands,  and  under  his  own  control,  Wilkinson  had  all 
the  property  of  the  appellant  which  could  be  subjected  to  its 
payment.  If  we  concede  that  the  least  which  may  be  said,  in 
view  of  all  the  evidence,  is,  that  there  may  be  a  doubt  whether 
a  mortgage  or  a  conditional  sale  was  intended,  the  doubt  must 
be  resolved  in  favor  of  the  appellant,  rather  than  to  suffer  her 
creditor  to  gain  the  unjust  advantage  of  acquiring  her  lands  for 
much  less  than  their  real  value;  an  advantage,  it  may  be  re- 
marked, he  could  not  have  gained,  if  he  had  dealt  directly  with 
Dunklin,  who,  upoti  the  same  consideration,  would  not  have 
parted  with  the  lands  to  any  one  else  than  the  appellant. 

A  hona  fide  purchaser,  upon  a  valuable  consideration,  of 
lands  chargeable  with  an  outstanding  equity,  of  which  he  has 
no  notice  until  after  the  payment  of  the  purchase-money,  a 
court  of  equity  favors  and  protects,  and  will  not  divest  him  of 
the  legal  estate,  or  enforce  the  equity  against  him.  It  is  in 
this  relation,  the  appellee,-  Barganier,  stands.  lie  purchased 
from  Wilkinson,  upon  a  fair  and  valuable  consideration,  paying 
.in  full  the  purchase-money,  and  receiving  a  conveyance  of  the 
legal  estate,  without  notice  of  the  eqiiity  of  the  appellant.  But, 
while  protection  is  afforded  to  him,  Wilkinson  must  account  for 
the  purchase-money  received  from  him,  and  the  accruing  in- 
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terest.  He  must  also  be  charged  with  all  rents  received  by 
him.  A  mortgagee  in  poeeession,  and  in  the  perceptioo  of 
rents  and  profits,  must  account  for  them  as  a  trustee. — Powdl 
V.  Williams^  14  Ala.  476;  Morrow  v.  Tumey^  35  Ala.  131. 

The  result  is,  the  chancellor  erred  in  decreeing  the  transac- 
tion was  a  conditional  sale,  and  not  a  mortgage.  The  decree 
must  be  reversed,  and  a  decree  here  I'endered  in  conformity  to 
this  opinion. 


72    368 
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McCall  V.  Jones. 

Special  Action  on  the  Case  for  Damages^  dgahist  Purchaser  of 
Crop  with  Notice  of  Lien, 

1.  Conclusiveness  of  judgment  as  bar  to  another  suit. — ^The  rule  of  res 
adjudicatttf  or  former  recovery,  is  confined  to  those  cases  in  which  the 
parties  are  the  same,  t^e  subject-matter  the  same,  the  identical  point 
directly  in  issue  in  each,  and  the  judgment  in  the  first  suit  rendered  on 
that  point;  and  it  is  essential,  also,  that  the  former  judgment  was  ren- 
dered on  the  merits  of  the  case. 

2.  S(nne;  what  is  decision  on  merits;  misjoinder  and  nonjoinder. — It  is 
not  always  easy  to  determine  what  issues  may  be  considered  as  involving 
the  merits  of  the  case ;  but  it  seems  to  be  generally  conceded,  that  when 
the  suit  is  defeated  on  the  single  ground  of  a  misjoinder  or  nonjoinder  of 
parties  plaintiff,  the  judgment  is  not  a  decision  on  the  merits,  and  is  not 
a  bar  to  another  suit. 

3.  Same. — An  action  by  husband  and  wife  as  joint  plaintiffs,  tore- 
cover  damages  for  the  conversion  of  property  belonging  to  the  wife's 
equitable  estate,  which  had  been  reduced  to  possession,  having  been  de- 
feated on  the  ground  that  there  was  a  misjoinder  of  parties  plaintiff,  the 
judgment  is  not  a  bar  to  a  subsequent  action  by  the  husband  alone,  suing 
as  trustee ;  though,  it  seems y  if  tlie  first  action  had  proceeded  to  judgment 
on  the  merits,  the  Question  of  misjoinder  not  being  raised,  the  judgment 
would  be  a  bar  to  the  second  action. 

• 

Appeal  frojn  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  Tristam  B.  McCall,  "  as  husband 
and  trustee  of  Laura  A.  McCall,  his  wife,"  against  John  W. 
Jones ;  and  was  commenced  on  the  let  June,  1882.     The  com- 

f>laint  contained  only  a  single  count,  claiming  two  hundred  dol- 
ars  as  damages,  "  for  this :  that  (to-wit^  on  1st  December,  1881, 
defendant  received  and  took  from  one  reter  Patton  about  eighty 
bushels  of  com,  and  about  three  hundred  pounds  of  seed-cotton, 
worth,  to-wit,  one  hundred  dollars ;  on  which  said  com  and  cot- 
ton, plaintiff  avers  that  said  Laura  A  McCall,  who  is  plaintiflPs 
wife,  had,  at  the  time  the  same  was  so  taken,  a  lien  for  money, 
Vol.  lxxii. 


Digitized  by  VjOOQ iC 


1882.  OF  ALABAMA.  369 

fMcCall  V.  Jones.] 

provisions,  and  necessary  teams  to  make  a  crop,  which  plaintiff, 
as  such  trustee,  avers  were  advanced  by  said  Laura  A.  McCall  as 
landlord,  to  said  Peter  Patton,  to  enable  him,  said  Patton,  to 
make  a  crop  on  land  rented  by  him  from  said  Laura  A.  McCall 
in  1881;  and  plaintiff,  as  trustee  as  aforesaid,  avers  that  said 
Laura  A.  rented  to  said  Patton,  for  the  year  1881,  to-wit,  thirty 
acres  of  land,  which  plaintiff  avers  was  and  is  a  part  of  the  equi- 
table separate  estate  of  the  said  Laura  A. ;  and  plaintiff,  as  such 
trustee,  avers  that  said  advances  were  made  to  said  Patton  for 
the  sustenance  and  well-being  of  said  Patton  or  his  family,  or 
for  preparing  said  rented  land  for  cultivation,  or  for  cultivating, 
gathering,  saving  or  handling  the  crop  grown  on  said  rented 
land  for  market ;  and  plaintiff  further  avers,  that  said  cotton 
and  corn,  so  taken  and  received  by  the  defendant,  was  raised  on 
said  land  so  rented  by  said  Patton  from  said  Laura  A.  McCall 
in  the  year  1881 ;  and  that  plaintiff,  as  husband  and  trustee  of 
said  Laura  A.,  had  a  lien  thereon  for  said  advances;  and  that 
said  defendant,  well  knowing  that  said  sum  for  advances  was  so 
due  to  plaintiff  as  husband  and  trustee  of  said  Laura,  and  that 
plaintiff  had  a  lien  therefor  on  said  corn  and  cotton,  took  and 
received  said  com  and  cotton,  and  converted  the  same  to  his 
own  use,  thereby  depriving  plaintiff,  as  husband  and  trustee  of 
said  Laura  A.,  thereof;  to  their  great  damage,  two  hundred 
dollars.  And  plaintiff  further  avers,  that  said  advances  due  by 
said  Patton  were  and  are  part  of  the  equitable  separate  estate 
of  the  said  Laura  A.,  who  is  a  married  woman,  and  is  the  wife 
of  plaintiff ;  and  he  sues  as  husband  and  trustee  of  his  said  wife." 
The  defendant  filed  a  special  plea  in  bar,  as  follows :  That 
on  the  9th  December,  1881,  said  Laura  A.  McCall,  the  identi- 
cal person  who  is  named  in  the  present  suit,  caused  to  be  sued 
out  of  this  court  against  the  said  John  W.  Jones,  the  defendant 
in  the  present  suit,  a  summons  and  complaint,  a  copy  of  which  is 
hereto  attached  as  a  part  of  tins  plea,  marked  KeMbit  A  /  which 
said  summons  and  complaint  were  duly  served  on  this  defend- 
ant ;  and  afterwards,  at  the  last  term  of  this  court,  said  cause 
coming  on  to  be  tried,  and  both  parties  having  announced  them- 
selves ready,  the  plaintiff  moved  the  court  to  amend  the  said 
summons  and  complaint  by  making  T.  B.  McCall  a  party  plain- 
tiff, and  by  striking  out  of  the  complaint  then  before  the  court  the 
averment  that  the  damages  sued  for  are  the  separate  statutory 
estate  of  the  said  Laura  A.  McCall ;  which  motion  was  allowed 
by  the  court,  and  said  amendment  was  made ;  and  afterwards, 
on  the  same  day,  the  parties  in  said  cause  thereupon  came,  and 
the  defendant  pleaded  not  guilty  to  said  complaint,  and  the  par- 
ties joined  issue  on  said  plea,  and  the  cause  was  tried  by  a  jury, 
who  rendered  a  verdict  in  favor  of  the  defendant  in  said  cause; 
and  thereupon  the  court  rendered  judgment  on  said  verdict,  in 
24 
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favor  of  the  defendant,  that  he  go  hence,  etc. ;  all  of  which  will 
more  fnlly  appear  by  a  copy  of  said  judgment-entry,  hereto  at- 
tached as  a  part  of  this  plea,  marked  Erhihit  B ;  which  said 
judgment  remains  of  record  in  full  force,  not  reversed,  nor  set 
aside.  And  the  defendant  avers,  that  the  said  T.  B.  McCall, 
named  as  plaintiff  in  said  former  suit,  is  the  same  person  who 
is  the  plaintiff  in  the  present  suit ;  that  the  causes  of  action  in 
said  former  suit  are  the  same  identical  causes  of  action  men- 
tioned in  the  summons  and  complaint  in  the  present  suit,  and 
none  other ;  that  the  lien  sought  to  be  enforced  in  the  present 
suit,  and  the  conversion  alleged  in  the  present  suit,  are  the  same 
identical  lien  and  the  same  conversion  mentioned  and  alleged  in 
said  former  suit,  Ac. 

The  complaint  in  the  former  action,  as  set  out  in  the  exhibit 
to  the  plea,  is  entitled  "  Laura  A.  McCall^  plaintiff,  v.  John  TF. 
Jonen^  defendant,"  and  in  these  words  :  "  The  plaintiff  claims 
of  the  defendant  two  hundred  dollars  damages,  for  that,  to-wit, 
on  Ist  December,  1881,  defendant  received  and  took  from  one 
Peter  Patton  eighty  bushels  of  corn,  and,  to-wit,  about  three 
hundred  pounds  of  seed-cotton,  worth,  to-wit,  one  hundred  dol- 
lars; on  which  cotton  and  corn,  plaintiff  avers  that  she  then 
had,  at  the  time  the  same  was  so  taken,  a  lien  for  advances  in 
necessary  teams  and  provisions,  which  plaintiff  avers  were  made 
by  her  as  landlord  to  said  Patton  to  make  a  crop  in  1881 ;  and 
plaintiff  avers  that  she  rented,  to-wit,  thirty  acres  of  land  to  said 
Patton  for  the  year  1881,  and  advanced  to  him  in  teams  and 
provisions,  to-wit,  two  hundred  dollars ;  and  that  said  corn  and 
cotton  was  raised  on  said  land  so  rented  by  plaintiff  to  said  Pat- 
ton ;  and  that  said  advances  being  due,  and  said  defendant 
knowing  the  same  was  due,  and  knowing  that  plaintiff  had  a 
lien  thereon  for  said  advances,  received  the  same,  and  converted 
the  same  to  his  own  use,  thereby  depriving  plaintiff  thereof ;  to 
plaintiff's  damage,  two  hundred  dollars.  Plaintiff  avers,  that 
said  advances  due  by  said  Patton  are  her  statutory  separate  es- 
tate under  the  laws  of  Alabama,  she  being  a  married  woman/' 

The  judgment-entry,  as  shown  by  the  exhibit,  was  as  follows : 
"  Came  the  parties,  by  their  attorneys,  and  the  plaintiff  moves 
the  court  to  amend  the  summons  and  complaint,  by  making  T. 
B.  McCall  a  party  plaintiff,  and  by  striking  out  of  the  complaint 
the  averment  that  the  damages  sued  for  are  the  separate  statu- 
tory estate  of  the  said  Laura  A.  McCall;  which  motion  is  granted. 
Thereupon  came  a  jury,"  &c.,  "  who,  being  impanelled  and 
sworn  according  to  law  well  and  truly  to  try  the  issue  joined 
between  the  parties,  on  their  oaths  say,  '  we,  the  jury,  find  for 
the  defendant.'  It  is  therefore  considered  by  the  court,  that 
the  defendant  go  hence,"  tSrc. 

There  was  a  demurrer  to  this  plea,  which  the  court  overruled, 
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and  the  plaintiff  tlien  iiled  three  repHeations  to  it ;  the  first  al- 
leging, that  the  verdict  and  judgment  in  the  former  action  ''  was 
rendered  upon  the  sole  question,  whether  the  parties  plaintiff  in 
said  suit  could  maintain  said  suit,  the  testimony  showing  that 
the  property  injured  was  the  equitable  separate  estate  of  the  said 
Laura  McCall,  and  no  other  question  was  involved  or  decided 
in  said  suit ; "  the  second,  that  the  instrument  produced  and 
read  in  evidence  on  the  trial  of  the  former  suit,  as  showing  the 
plaintiff's  title,  showed  that  Mrs.  McCall's  estate  in  the  prop- 
erty was  an  equitable  separate  estate,  and  thereupon  the  court 
charged  the  jury  that  the  plaintiffs  could  not  recover  in  that  ac- 
tion, and  the  jury  returned  a  verdict  for  the  defendant,  and  no 
other  issue  was  involved  or  decided;  and  the  third,  that  the 
only  issue  involved  or  tried  in  the  former  suit  w^as  the  right  of 
the  plaintiffs,  under  the  amended  complaint,  to  recover  for  the 
conversion  of  the  property  shown  by  the  evidence  to  belong  to 
the  equitable  separate  estate  of  Mrs.  McCall ;  and  that  the  court 
having  excluded  from  the  jury,  as  evidence,  the  deed  under 
which  she  claimed  the  property,  and  which  was  set  out  in  the 
replication,  "  plaintiffs  tliereupon  refused  to  proceed  further, 
and  thereupon  the  jury  rendered  the  verdict  set  up  in  said  plea, 
and  no  other  evidence  was  submitted  to  said  jury,  and  no  other 
issue  was  submitted  to  them,  or  tried  by  them."  The  court 
sustained  a  demurrer  to  each  of  these  replications ;  and  issue 
being  joined  on  the  plea,  allowed  the  record  of  the  former  judg- 
ment to  go  to  the  jury  as  evidence  supporting  it ;  to  which  rul- 
ing an  exception  was  reserved  by  the  plaintiff. 

The  rulings  of  the  court  on  the  pleadings,  and  the  admission 
of  the  record  as  evidence,  are  now  assigned  as  error. 

R.  M.  Williamson,  and  Cook  &  Enochs,  for  appellant,  cited 
Picketi8  V.  Oliver,  29  Ala.  528;  Boiling  v.  Mock,  35  Ala.  727; 
ndtley  V,  Floumoy,  54  Ala.  99 ;  Bigelo^o  v,  Winsor,  1  Gray, 
Mass.  299;  Bern  v,  Hines,  3  Kan.  397;  Freeman  on  Judg- 
ments, 252. 

WATrs  &  Sons,  contra,  cited  O^ Neal  v.  Brown,  21  Ala.  282; 
Michan  and  Wife  v,  Wy'att,  21  Ala.  813 ;  Lewis  v.  Waring, 
63  Ala.  618. 

SOMERYILLE,  J. — The  rule  of  res  adjudicata,  or  former 
recovery,  is  confined  to  those  cases  where  t\\e  parties  to  the  two 
suits  are  the  same,  the  syhject-matter  the  same,  the  identical 
point  is  directly  in  issue,  and  the  ladgmeiit  ha^  been  rendered 
in  the  first  suit  on  that  point. — Oilhreath  v.  Jones,  66  Ala.  129 ; 
2  Smith's  Lead.  Cases,  609  [573] ;  Freeman  on  Judg.  §  258.  It 
is  not  only  essential  that  the  issue,  or  point  in  question,  must 
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either  liave  been  actually  decided^  or  necessarily  involved  in 
the  first  case,  but  the  first  judgment,  sought  to  be  pleaded  in 
bar  in  the  second  suit,  will  not  be  available  as  a  defense,  unless 
it  was  a  judgment  on  the  me^nts  of  the  case, — McDonald  v. 
Mobile  Jjife  Ins.  Co,^  65  Ala.  358 ;  Freeman  on  Judg.  §  4:60 ; 
1  Greenl.  Ev.  g  528 ;  Hutchimon  v.  Dearing,  20  Ala.  798. 
And  it  is,  furthermore,  now  settled,  that  if  the  issue  in  the 
first  trial  was  broad  enough  to  cover  that  in  the  second,  extrin- 
sic or  parol  evidence,  which  is  not  contradictory  of  the  record, 
is  admissible  to  show  that  the  matters  involved  or  decided  were 
the  same. — Chamherlain  v.  GaiUard^  26  Ala.  504;  Wells'  Res 
Adj.  252,  §  297 ;  Freeman  on  Jqdg.  §§  260-263. 

As  to  what  issues  may  be  considered  as  involving  the  merits 
of  a  case,  it  is  not  always  easy  to  determine.  But  it  seems 
generally  to  be  conceded,  that  where  a  suit  has  been  defeated 
for  non-joinder  or  misjoinder  of  parties  plaintiff  before  the 
court,  a  judgment  rendered  alone  on  this  ground  can  not  be 
considered  as  a  decision  on  the  merits. — Freeman  on  Judg. 
§§  263,  266;  2  Smith's  Lead.  Cases,  673;  Wells'  Res.  Adj.  p. 
15,  §  19,  p.  361,  ^  440,  p.  384,  §  455;  Vau^han  v.  O'B^rien, 
57  Barb.  (K .  Y.)  491 ;  Hughes  v.  United  States,  4  Wall.  237 ; 
Miller  v.  Maurice,  6  Hill,  114 ;  Hill  v.  Huckabee,  70  Ala.  183. 

It  is  evident  tliat,  in  view  of  this  principle,  the  court  erred 
in  ruling  that  the  judgment  rendered  in  the  first  suit  was  a  bar 
to  the  present  action.  The  first  suit  was  brought  by  the  wife, 
Mrs.  Laura  McCall,  alone,  but  \Cas  amended  so  as  to  join,  as  a 
co-plaintiff,  her  husband,  Tristam  B.  McCall,  who  sues  as  sole 
plaintiff  in  the  present  action.  We  thus  had  the  case  presented, 
of  husband  and  wife  suing  at  law,  as  joint  parties  plaintiff,  for 
what  the  evidence  disclosed  to  be  the  wife's  equitable  separate 
estate,  which  had  been  previously  reduced  to  possession.  It  is 
clear,  therefore,  that  the  first  suit  could  only  have  been  insti- 
tuted by  the  husband  in  his  own  name  alone,  and  that  the  wife 
was  improperly  joined  with  him. — Picketis  v.  Olive?%  29  Ala. 
528;  Ge7*ald  v.  McKenzie,  27  Ala.  166.  The  fact  is  clearly 
averred  in  the  pleadings,  and  is  admitted  by  appellee's  demur- 
rer, that  the  cause  went  off  upon  the  point,  expressly  adjudged 
b}'  the  court,  that  the  husband  and  2/;//^  could  uot  jointly  main- 
tain such  an  action.  The  issue  decided,  therefore,  was  one  of 
misjoinder  of  parties  plaintiff,  involving  their  capacity  to  sue, 
rather  than  the  non-existence  of  a  meritorious  cause  of  action 
in  behalf  of  a  proper  plaintiff.  Although  the  husband  may 
have  had,  on  the  merits  of  the  case,  a  good  cause  of  action, 
fully  sustained  by  the  evidence ;  yet  the  action  must,  of  neces- 
sity, have  failed,  because  of  the  rule  that,  where  several  per- 
sons sue  jointly  as  plaintiffs,  they  must  show  a  joint  cause  of 
action  against  the  defendant,  and  all  must  recover  or  none  can 
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do  so. — McLeod  v,  McLeod^  at  present  term ;  James  v.  James^ 
55  Ala.  520 ;  Hardeman  v.  Sim^,  3  Ala.  747. 

There  are  no  two  opinions  about  the  legal  proposition,  that 
the  sam^  issue  must  be  presented  in  both  suits,  in  order  that 
there  should  be  a  bar,  or  else  the  former  adjudication  can  not 
be  conclusive  between  the  litigants. — Wells'  Res  Adj,  240, 
§  282 ;  Beadle  v.  Graham's  Adm'r,  66  Ala.  99.  The  question 
in  this  suit  is  not  one  of  the  misjoinder  of  proper  parties 
plaintiff — the  point  upon  which  it  was  adjudged  that  the  plain- 
tiff in  the  first  action  must  fail.  The  husband  sues  alone,  as 
the  trustee  of  the  wife,  for  her  equitable  separate  estate,  which 
had  already  been  reduced  to  possession,  the  contract  creating  it 
appointing  no  special  trustee;  and  there  can  be  no  doubt  of 
his  capacity  to  maintain  the  suit  in  his  own  name. — Pickens  v. 
Oliver^  29  Ala.  528.  The  same  issue  not  being  presented  in 
both  suits,  and  the  first  suit  having  been  decided  for  misjoinder 
of  parties  plaintiff — a  technicality  not  going  to  the  merits  of 
the  case — the  judgment  pleaded  in  bar  of  this  action  is  not 
conclusive  by  way  of  estoppel,  and  the  doctrine  ol  res  adjudi- 
cata  does  not  apply. 

If  the  first  action  had  been  allowed  to  proceed  to  judgment, 
the  parties  being  allowed  to  recover  on  the  merits  without  rais- 
ing the  question  of  misjoinder,  a  different  rule,  for  manifest 
reasons,  might  apply.  Such  was  the  case  of  Hawkins  v.  Lam- 
bert^  18  B.  monr.  (Ky.)  106,  where  the  wife,  suing  alone  for 
her  separate  estate  without  objection,  failed  on  the  merits  of 
the  case,  no  question  being  raised  as  to  parties.  In  a  second 
suit  by  both  husband  wife,  for  the  same  cause  of  action,  the 
first  judgment  was  held  to  be  a  bar. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


n    873 

Harold  Brothers  &  Scott  v.  Tl^earer.       ''U^ 

72    878 

BiU  in  3j[uityfor  Reformation  of  Conveyance  of  Land. 

1.  Statute  of  limitations f  and  lapse  of  tiitiey  as  bar  to  relief  against  mis- 
take. — The  statute  of  limitations,  or  lapse  of  time,  will  bar  ecjuitable  re- 
lief against  mistake,  as  well  as  against  fraud ;  the  period  of  the  bar  be- 
ing computed  from  the  discovery  of  the  mistake,  or  the  time  at  which, 
by  the  exercise  of  reasonable  diligence,  it  might  have  been  discovered. 

2.  Same, — In  this  case,  the  complainant  having  been  in  the  peaceable 
possession  of  the  land  intended  to  be  conveyed,  from  the  execution  of 
the  conveyance  to  him,  in  which  the  lands  were  incorrectly  described, 
to  the  filing  of  his  bill  for  the  correction  of  the  mistake,  a  period  of  more 
than  twenty  years,  and  having  only  recently  learned  the  mistake,  from 
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the  assertion  of  a  hostile  title  and  claim  bv  a  sub-purchaser  from  the 
personal  representative  of  his  deceased  vendor, — the  lapse  of  time  was 
held  no  bar  to  the  reformation  of  the  deed. 

3.  Correction  of  mistake  by  voluntary  act  of  parties;  when  demand  and 
refusal  is  necessary. — A  court  of  equitj'  will  not  interpose  to  correct  an 
innocent  mistake,  capable  of  full  correction  by  the  voluntary  act  of  the- 
parties,  unless  a  demand  and  refusal  to  correi't  it  is  alleged  and  proved^ 
or  a  reasonable  excuse  is  shown  for  the  failure  to  ask  it ;  but,  when  the 
bill  shows  that  the  vendor  or  jjrantor  is  dead,  and  that  his  only  heir  is 
an  infant,  this  excuses  Ihe  failure  to  ask  such  correction,  and  justifies  a 
resort  to  a  court  of  equity. 

Appeal  from  the  Chancery  Court  of  Conecuh. 

Heard  before  the  Hon.  Jno.  A.  Foster. 

The  record  in  this  case  does  not  show  when  tlie  original  bill 
was  tiled,  but  the  stibpo?nas  to  answ^er  were  issued  on  the  22d 
June,  1882;  and  though  an  amended  bill  was  also  tiled,  it  ia 
nowhere  set  out,  nor  does  the  record  show  in  what  particulars 
the  original  bill  was  amended.  The  bill  was  filed  by  George 
P.  Weaver,  against  the  partners  composing  the  firm  of  Harold 
Brothers  &  Scott,  and  against  Jesse  Howard,  Mrs.  Mary  Reid, 
and  John  H.  Jones ;  the  latter  being  the  grandson  and  only 
heir  at  law  of  Henry  Sledge,  deceased,  and  Mrs.  Reid  being 
the  widow  of  said  Sledge.  The  bill  prayed  the  reformation  of 
deeds  for  a  tract  of  land,  executed  by  the  said  Henry  Sledge 
in  his  life-time,  to  the  complainant  and  said  Jesse  Howard ; 
also,  the  reformation  of  another  deed,  by  which  said  Howard 
conveyed  his  interest  in  the  land  to  the  complainant,  the  can- 
cellation of  the  conveyances  under  which  Harold  Brothers  & 
Scott  claimed  the  land,  and  an  account  against  them  for  waste 
and  damages. 

The  deeds  executed  by  said  Sledge  and  wife  to  the  com- 
plainant and  said  Howard,  copies  of  which  were  made  exhibits 
to  the  bill,  were  each  dated  August  21st,  1855,  and  conveyed 
by  qui^claim  only,  on  the  recited  consideration  of  ten  dollars 
in  hand  paid.  In  the  conveyance  to  the  complainant,  the  land 
was  thus  described  :  "  All  that  part  of  the  south-icest  fourth  of 
the  northeast  quarter  of  section  one  (1),  in  township  one  (1), 
range  ten  (10),  that  lies  west  of  the  Conecuh  river,  and  that 
the  said  party  of  the  second  part  [George  P.  Weaver]  has  in- 
closed with  a  fence,  containing  seven  acres  more  or  less;"  and 
the  land  conveyed  to  Howard  was  thus  described  in  his  deed : 
"  All  that  part  of  the  south-west  fourth  of  the  northeast  quar- 
ter of  section  one  (1),"  same  township  and  range,  "that  lies- 
west  of  the  Conecuh  river,  and  that  does  not  lie  within  the  in- 
closure  of  George  P.  Weaver,  containing  twelve  acres,  more 
or  less."  The  deed  executed  by  said  Howard  and  wife  to  the 
complainant,  a  copy  of  which  was  also  made  an  exhibit  to  the 
^bill,  was  dated   September,  1879,  and  recited  the  payment  of 
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$65  as  its  consideration ;  the  lands  conveyed  by  it  being  de- 
scribed as  the  north-west  quarter  of  the  northeast  quarter  of 
said  section  one  (1),  "and  all  that  part  of  the  south-west  quar- 
ter of  the  northeast  quarter  of  said  section  one  (1)  that  lies 
west  of  the  Conecuh  river,  containing  iifty-two  (52)  acres,  more 
or  less." 

The  bill  alleged,  that  said  Sledge  never  in  fact  claimed  or 
owned  any  interest  whatever  in  the  smith-west  quarter  of  the 
northeast  quarter  of  said  section,  and  was  not  in  possession  of 
any  part  thereof ;  but  that  he  sold,  and  intended  to  convey  to 
complainant  and  said  Howard,  "  the  north-west  quarter  of  the 
south-east  quarter  of  said  section,  and  put  them  in  possession  of 
said  land;"  that  the  lands  were  misdescribed  by  mistake  in  the 
deeds,  and  that  the  complainant  himself  then  owned  and  was 
in  possession  of  the  forty-acre  tract  described  in  the  deeds. 
It  was  alleged,  also,  that  said  Sledge  put  the  complainant  and 
Howard  in  possession  of  the  lauds  sold  and  intended  to  be  con- 
veyed, "  and  your  orator  has  continued  in  the  possession  of  said 
laud,  through  himself  and  said  Howard,  claiming  said  lands  as 
his  own,  from  said  21st  August,  1855,  to  the  present  time,  ex- 
cept as  hereinafter  shown  ; "  that  Sledge  died  in  October,  1872, 
leaving  a  widow  (Mrs.  Mary  Reid)  and  an  only  grandson  (John 
H.  Jones,  who  was  still  an  infant  when  the  bill  was  iiled),  as 
his  heirs  at  law  and  distributees ;  that  letters  of  administration 
on  his  estate  were  duly  granted  to  his  said  widow,  who  gave 
bond  and  qualified,  and  in  May,  1873,  acting  under  authority 
of  a  special  act  of  the  General  Assembly,  approved  April  23d, 
1873,  but  without  a  compliance  with  its  terms,  she  sold  all  the 
lands  belonging  to  the  estate,  including  therein  by  mistake  the 
land  previously  sold  to  complainant  and  Howard  ;  that  one  E. 
S.  Smith  became  the  purchaser  at  the  sale,  but  it  was  never 
confirmed ;  that  Smith  afterwards  sold  and  conveyed  to  one 
John  Dixon,  who  sold  and  conveyed  to  E.  B.  Riley,  since  de- 
ceased, who  sold  and  conveyed  to  Harold  Brothers  &  Scott. 
It  was  alleged,  also,  "  that  at  the  time  said  deeds  were  executed, 
by  Mary  Sledge  (now  Reid^  to  R.  S.  Smith,  by  said  Smith  to 
John  Dixon,  and  by  said  Dixon  to  E.  B.  Riley,  your  orator  and 
said  Howard  were  in  the  possession  of  said  lands,  and  had  been 
for  more  than  twenty  years,  claiming  them  as  their  own,  and 
had  actually  cleared  up  a  portion  of  tlie  said  piece  of  land,  and 
had  well  nigh  worn  it  out  by  long  and  continued  use ;  and  said 
vendors  or  grantors  of  said  land  well  knew  that  your  orator  was 
claiming  said  land  as  his  own,  and  that  he  and  those  under 
whom  he  claims  had  been  in  the  actual  possession  of  said  lands, 
claiming  them  as  his  own,  and  exercising  acts  of  ownership, 
ever  since  August  21st,  1855 ;  that  said  Kiley,  before  he  ever 
entered  upon  said  lands,  was  notified  by  your  orator  of  his 
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claim  and  possession,  and  also  of  tlie  claim  and  possession  of 
said  Jesse  Howard,  but  notwithstanding  he  entered  upon  said 
lands,  and  built  a  mill  thereon,  and  then  conveyed  to  said  Har- 
old Brothers  &  Scott ;  and  your  orator  fully  notified  said  Har- 
old Brothers  &  Scott,  before  their  said  purchase  from  said  Ri- 
ley, or  pretended  purchase,  of  his  claim  to  said  lands,  and  that 
he  would  institute  appropriate  proceedings  to  perfect  his  title 
to  said  lands."  The  several  conveyances  under  which  Harold 
Brothers  &  Scott  entered  are  not  set  out,  nor  are  their  dates 
shown. 

A  demurrer  to  the  bill  was  filed  by  Harold  Brothers  &  Scott, 
assigning  the  following  (with  otlier)  grounds  of  demurrer :  1st, 
"  because  said  bill  shows  that  more  than  twenty  years  have 
elapsed  since  the  mistake  that  is  sought  to  be  corrected,  and 
does  not  show  when  it  was  first  discovered  by  complainant,  nor 
that  he  commenced  suit  as  soon  as  he  could  after  the  discovery 
of  the  mistake;"  2d,  ''because  the  bill  shows  that  the  com- 
plainant was  fully  aware  of  his  rights  in  1873,  at  the  time  of 
the  purchase  by  R.  S.  Smith,  and  from  thence  on  to  the  pur- 
chase by  these  defendants,  and  has  yet  remained  inactive,  tak- 
ing no  steps  for  the  enforcement  of  his  rights ; "  3d,  "  because 
the  complainant  did  not  commence  his  suit  within  one  year 
after  the  discovery  of  the  alleged  mistake;"  4th,  "because  the 
complainant  has  a  complete  and  adequate  remedy  at  law." 
The  chancellor  overruled  the  demurrer,  and  his  decree  is  now 
assigned  as  error. 

J.  M.  Whitehead,  for  appellants. 

John  Ga^^ible,  contra. 

BRICKELL,  C.  J. — The  argument  in  support  of  the  de- 
murrer is,  that  as  more  than  twenty  years  elapsed  after  the 
making  of  the  mistake  in  describing  the  lands,  during  which 
period  the  complainant  and  those  under  whom  he  claimed  had 
uninterrupted  possession  of  the  lands  it  was  intended  to  convey, 
the  lapse  of  time  is  a  bar  to  the  reformation  of  the  conveyance. 
There  can  be  no  doubt,  that  the  statute  of  limitations,  or  the 
lapse  of  time,  will  operate  in  a  court  of  equity  to  bar  relief 
against  mistake,  as  it  will  operate  to  bar  relief  against  fraud ; 
ancf  that  the  period  of  the  bar  will  be  computed  from  the  dis- 
covery of  the  mistake,  or  the  time  at  which  by  the  exercise  of 
reasonable  diligence  it  could  have  been  discovered. — 2  Storj^ 
Eq.  §  1521  n.  And  it  may  be  admitted,  that  the  long  delay  in 
applying  for  relief  is  not  accounted  for  in  the  present  case.  It 
may  be  inferred  from  the  bill,  that  the  complainant  was  igno- 
rant of,  and  did  not  discover  the  erroneous  description  of  the 
Vol.  lxxii. 
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lands,  until  a  short  time  before  the  bill  was  tiled.  Mere  gen- 
eral or  inferential  averments  can  not  relieve  from  the  conse- 
quences of  long  and  unreasonable  delay  in  the  assertion  of 
rights. — James  v,  Ja/mes^  55  Ala.  520.  But  we  are  not  of 
opinion,  that  in  the  present  case  the  statute  of  limitations,  or 
tne  lapse  of  time,  can  be  invoked  as  a  bar  to  a  correction  of  the 
mistake.  There  has  not  been,  until  a  very  recent  period,  the 
assertion  of  any  right  hostile  to  that  of  the  complainant :  he 
has  had  open,  peaceable,  and  uninterrupted  possession  of  the 
lands  it  was  intended  to  convey,  until  he  is  clothed  with  a  title 
upon  which  he  can  maintain  or  defend  all  legal  remedies  for 
the  recovery  of  the  lands.  There  is,  however,  an  error  in  the 
muniment  of  his  title,  which  may  embarrass  the  alienation  of 
the  lands ;  which  is  calculated  to  engender  a  sense  of  insecurity, 
and  may  be  a  source  of  unfounded,  vexations  litigation.  The 
court  can  properly  intervene  for  the  correction  of  the  mistake, 
under  such  circumstances,  when  it  would  refuse  to  intervene, 
if  there  had  been  the  assertion  of  a  hostile  right,  and  an  ad- 
verse possession  for  a  much  less  period  than  twenty  years. 

It  is  true,  as  insisted  in  the  argument  of  appellant's  counsel, 
that  equity  will  not  interpose  to  cori'ect  an  innocent  mistake, 
capable  of  full  correction  by  the  voluntary  act  of  the  parties, 
nnless  it  is  shown  by  allegation  and  proof,  that,  upon  applica- 
tion to  the  proper  party,  a  correction  was  refused,  or  a  reason- 
able excuse  for  the  omission  to  make  the  application  is  shown. 
If  the  grantor  in  the  conveyance  were  not  dead,  and  the  heir 
at  law,  to  whom  the  legal  title  to  the  lands  has  descended,  was 
not  an  infant,  this  ground  of  demurrer  to  the  bill  would  be  well 
taken.  But  these  facts  being  true,  there  is  no  person  in  being 
capable  of  correcting  the  mistake,  and  none  to  whom  the  appli- 
cation for  that  purpose  could  be  made  properly. —  Williams  v. 
Mitchell,  30  Ala.  299. 

We  do  not  find  that  the  chancellor  erred  in  overruling  the 
demurrer,  and  the  decree  must  be  aflSrmed. 


Matthews  v.  McDade.  •  jiS^l 

BiU  in  Equity  hy  Remainder-men,  for  Sale  of  Lands  for  1^^^  ^^^ 

Partition,  and  Account  of  Bents, 

1.  Will;  reference  to  another  paper,  as  part  thereof, — ^A  testator  may, 
in  big  will,  so  refer  to  another  instrument  or  writing  executed  by  him,  as 
to  make  it  a  part  of  his  will,  as  if  incorporated  therein ;  but  to  nave  this 
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effect,  the  reference  must  be  so  clear  and  distinct  as  to  leave  no  reason- 
able ground  for  mistake  as  to  liis  intention. 

2.  Conclusiveness  of  probate,  as  to  testamentary  character  of  paper. — A 
ileed  of  trust  making  a  partial  disposition  of  his  property,  having  been  exe- 
cuted by  the  testator  on  the  same  day  with  his  will,  attested  by  the  same 
witnesses,  and  admitted  to  probate  with  the  will,  as  a  part  thereof,  one  of 
the  executors  being  also  made  trustee  in  the  deed ;  the  probate  is  con- 
clusive as  to  the  testamentary  character  of  the  deed,  until  reversed  on 
appeal,  or  successfullv  contested  by  bill  in  equity  under  statutory  pro- 
visions (Code,  ^  2336)*  \ 

3.  Execution  of  power. — In  the  execution  of  a  power  by  a  donee  or 
trustee,  a  direct  reference  to  the  power  is  not  necessari^  though  it  must 
not  be  left  uncertain  whether  the  act  was  done  in  execution  of  the  power: 
it  must  be  apparent  that  the  transaction  is  not  fairly  or  reasonably  sus- 
ceptible of  any  other  interpretation,  than  as  indicating  an  intention  to 
execute  the  power;  and  this  intention  must  be  coHected  from  all  the  cir- 
cumstances. 

4.  Same;  sale  and  conveyance,  by  executor  and  trustee;  whether  referred 
to  power  in  will,  or  to  void  probate  decree. — Where  a  deed  of  trust,  con- 
ferring on  the  trustee  a  power  of  sale,  was  admitted  to  probate  as  a  part 
of  the  grantor^s  will,  executed  on  the  same  day,  and  referring  to  the  deed ; 
and  the  trustee,  who  was  also  the  sole  acting  executor,  procured  from  the 
Probate  Court  an  order  of  sale  which  was  invalid  and  inoperative,  sold 
the  land  five  years  afterwards,  and,  as  executor,  executed  to  the  purcha- 
ser a  deed  with  covenants  of  warranty,  but  did  not  report  the  sale  to  the 
Probate  Court;  held,  that  the  sale  would,  ut  res  magis  valeat  auam  pereal, 
be  referred  to  the  power  conferred  by  the  deed  as  part  of  tne  will,  and 
not  to  the  order  of  the  court. 

5.  Same;  presumption  in  favor  of  sale,  after  twenty  years. — After  the 
lapse  of  twenty  years  from  such  sale  by  the  executor  and  trustee,  during 
which  period  the  purchaser  held  open,  notorious,  and  uninterrupted  ad- 
verse possession  of  the  land,  although  the  title  of  the  remainder-men 
might  not  be  barred,  if  the  power  was  not  legally  executed;  yet  a  pre- 
sumption would  arise  in  favor  of  the  regularity  of  the  sale,  and'the  court 
would  incline  to  draw  inferences  favorable  to  its  validity. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  bill  in  this  case  was  tiled  on  the  29th  August, 
1876,  by  James  A.  McDade  and  others,  surviving  children  of 
Nancy  E.  McDade,  deceased,  and  grandchildren  of  James  Mc- 
Dade, deceased,  against  Alexander  W.  McDade  and  Catherine 
L.  Matthews ;  and  sought  a  sale,  for  partition,  of  certain  landa, 
in  which  the  complainants  claimed  an  interest  as  remainder- 
men, under  a  deed  of  trust  executed  by  their  said  grandfather, 
and  an  account  of  the  rents  received  by  Mrs.  Matthews,  who 
claimed  under  a  purchase  at  a  sale  made  by  the  said  Alexander 
McDade,  the  trustee  in  the  deed. 

The  d^ed  under  which  the  complainants  claimed  an  interest 
in  the  lands,  and  a  copy  of  which  was  made  an  exhibit  to  their 
bill,  was  dated  May  25th,  1850,  and  attested  by  three  witnesses; 
and  it  conveyed  to  said  Alexander  W.  McDade,  as  trustee,  a 
tract  of  land  containing  about  four  hundred  acres,  eleven  negro 
slaves,  farming  utensils,  &c.,  "in  consideration  of  the  uses  and 
Vol.  lxxii. 
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trusts  hereinafter  mentioned  and  to  be  performed,  as  well  as 
love  and  aflFection  for"  the  grantor's  children ;  ''  to  have  and  to 
hold  the  said  lands,  negroes,  and  other  property,  unto  the  said 
Alexander  W.  McDade,  his  heirs,  executors,  administrators, 
and  assigns,  in  trust  nevertheless  for  the  uses  and  purposes 
hereinafter  mentioned ;  ^nd  first,  iii  trust  to  suffer  and  permit 
me,  the  said  James  McDade,  to  have,  use,  possess  and  enjoy  all 
of  the  said  property,  to  my  own  use,  during  my  life  ;  and  after 
my  death,  in  further  tnist,  that  whereas  I  have  made  sundry 
advances  to,  and  paid  money  for  these  my  five  children,  as  fol- 
lows :  to  my  daughter  Henrietta  Campbell,  the  wife  of  Thomas 
Campbell,  $3,194;  to  my  son,  William  McDade,  81,8()9;  to 
Martha  Tatum,  the  wife  of  Henry  Tatum,  s2,()64;  to  Alexan- 
der W.  McDade,  $1,978;  and  to  Nancy  E.  McDade,  the  wife 
of  James  McDade,  $096 — these  several  sums  embracing  the 
amounts  advanced,  with  interest  up  to  May  26th,  1850;  and 
whereas  I  desire  to  make  them  equal  participants  of  my  bounty ; 
and  whereas  the  property  herein  mentioned  is  intended  to  in- 
vest a  life-estate  only  in  my  said  several  children,  and  in  my 
daughters  to  their  sole  and  separate  use,  free  from  the  control, 
debts  and  contracts  of  their  respective  husbands :  in  further 
trust,  therefore,  to  divide  and  distribute  the  said  property  here- 
by conveyed,  amongthe  said  several  children  herein  named, 
the  said  Alexander  W.  McDade  among  the  number ;  he  retain- 
ing his  part  in  such  manner  at  first,  charging  each  child  with 
what  may  have  been  advanced  and  paid  to  or  for  such  child  or 
her  husband  {()  *  will  make  the  share,  added  to  such  advance, 
equal;  and  the  share  assigned  to  each  child,  or  retained,  is  to 
be  held  by  such  child  for  life  only ;  and  the  remainder,  at  the 
death  of  any  child,  is  to  vest  in  the  heirs  of  the  body  of  the 
deceased,  or  may  be  born  within  nine  months  after  the  death  of 
the  father ;  *  the  shares  attached  and  assigned  to  my  daughters 
to  be  held  to  their  sole  and  separate  use  during  their  respective 
life-times,  free  from  the  control,  debts  and  contracts  of  their  re- 
spective husbands.  But,  if  any  of  my  said  children  should  die, 
without  heirs  of  their  body  living  at  the  time  of  their  death,  or 
may  be  born  in  nine  months  thereafter ;  then,  in  such  case,  the 
share  so  attached  to  the  deceased  shall  revert  and  vest  in  the 
said  trustee,  and  estate  created  by  this  deed  to  be  divided  among 
the  other  surviving  children  mentioned  in  this  deed,  *  and  the 
heirs  of  the  body  of  such  as  may  have  departed  tliis  life,  living  at 
the  time  of  the  death  of  such  child  so  dying  without  heirs  of 
their  body  ;  to  the  children  above  named  surviving,  during  their 
lives,  according  to  the  terms  of  this  deed,  and  the  heirs  of  the 


♦  The  reporter  can  only  copy  from  the  transcript,  and  doos  not  know 
whether  the  evident  omissions  are  in  the  original  deed,  or  are  niistaket 
on  the  part  of  the  register. — J.  W.  S, 
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body  of  such  as  have  departed  this  life,  in  fee ;  and  to  avoid  any 
litigation  in  the  premises,  if  the  parties  can  not  agree  upon  and 
maKe  a  satisfactory  division,  it  shall  be  their  duty  to  select  three 
respectable  and  disinterested  persons  to  make  a  division  for 
them  ;  but,  if  they  can  not  agree  upon  a  division,  or  upon  the 
persons  to  make  a  division  for  them,  then,  on  the  application 
of  them,  or  any  one  of  them,  to  the  person  holding  at  the  time 
the  office  of  judge  of  the  Probate  or  Orphans'  Court  of  said 
county,  it  shall  be  lawful  for  such  judge  to  nominate  and  ap- 
point three  respectable  and  disinterested  persons ;  and  if  any  of 
the  three  persons  so  appointed  fail  or  reiuse  to  act,  to  appoint 
from  time  to  time  others  in  the  place  of  such  as  may  fail  or  re- 
fuse to  act ;  and  tlie  division  made  by  the  persons  so  appointed 
or  agreed  upon  shall  be  final  and  conclusive ;  and  the  said  Alex- 
ander W.  McDade  may,  within  a  reasonable  time  after  my  death, 
as  trustee  herein  mentioned,  sell  and  convey  said  land,  or  any 
part  thereof,  for  the  purpose  of  making  a  full,  fair  and  eqnal 
division  of  the  same,  according  to  the  terms  herein  expressed. 
In  witness  whereof,"  &c.  This  instrument  was  proved  and  ad- 
mitted to  record  as  a  deed,  on  proof  by  one  of  tne  subscribing 
witnesses,  June  24th,  1850. 

On  the  same  day  this  deed  was  executed  (May  25th,  1850), 
and  in  the  presence  of  the  same  attesting  witnesses,  said  James 
McDade  made  and  published  his  last  will  and  testament,  con- 
taining the  following  provisions :  "  First,  I  direct  all  my  debts 
to  be  paid,  so  soon  as  there  is  money  enough  belonging  to  iny 
estate  to  do  so.  By  deed  of  trust,  bearing  date  with  this  my 
last  will  and  testament,  made  to  my  son  Alexander  W.  Mc- 
Dade, and  signed  and  sealed  by  me  in  the  presence  of  John  F. 
Mitchell,  Alexander  Carter  and  Robert  S.  Wilson,  the  subscrib- 
ing witnesses,  I  have  set  apart  a  portion  of  my  (estate)  property 
for  the  use  and  benefit  of  the  five  following  named  children 
and  their  heirs :  Henrietta  Campbell  (the  wife  of  Thomas 
Campbell),  William  McDade,  MartliaTatum  (the  wife  of  Henry 
Tatum),  Alexander  W.  McDade  (the  trustee),  and  Nancy  E. 
McDade  (the  wife  of  James  McDade.)  In  consideration  of  the 
natural  love  and  affection  which  I  bear  to  my  two  youngest 
children,  not  mentioned  in  said  deed  of  trust — that  is  to  say, 
Helen  Union  McDadf,  and  Richard  F.  M.  McDade— and  to  my 
beloved  wife,  Sarah  McDade,  I  give  and  bequeath  the  follow- 
ing named  real  and  personal  property  and  estate  " — namely,  a 
plantation  containing  about  nine  hundred  acres,  on  which  he  then 
resided,  about  twenty  slaves,  and  other  personal  property ;  "  also, 
five  hundred  bushels  of  corn,  if  so  much  may  be  made  the 
present  year  on  my  prairie  plantation  mentioned  in  said  deed 
of  trust,  and  the  entire  crop  of  cotton  that  may  be  made  the 
present  year  on  my  said  prairie  plantation.     .    .     And  it  is  my 

Vol.  lxxii. 
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wish  and  desire,  that  all  property  given  by  me,  by  this  my  last 
will  and  testament,  to  my  said  daughter  Helen  U.  McDade,  in 
case  she  should  marry,  shall  be  held  by  her  in  her  own  name, 
for  her  own  separate  use  and  benefit,  free  from  the  control, 
debts  and  contracts  of  her  husband  ;  and  if  Helen  and  Richard, 
or  both  of  them,  should  die,  not  leaving  heirs  of  their  bodies  or 
body  as  the  case  may  be.  the  property  as  their  portion  men- 
tioned in  this  my  last  will  and  testament,  I  direct,  is  to  be  vest- 
ed in  my  son,  Alexander  W.  McDade,  in  accordance  with  and 
agreeable  with  a  deed  of  trust  which  I  have  made,  bearing  date 

of  this  day,  month  and  year,  and  witnessed  by ,  for  an 

equal  distribution  among  my  sons  and  daughters  mentioned  in 
said  deed  of  trust,  according  to  the  terms  tliereof,  and  general 
directions  of  the  same;  and  of  such  property,  Helen  and  Rich- 
ard, surviving  the  other,  will  receive  a  portion  of  the  same 
equal  with  those  mentioned  in  said  trust  deed.  And  the  prop- 
erty set  apart  by  this  my  last  will  and  testament  for  my  wife  is 
to  vest  in  Alexander  W.  McDade,  as  trustee,  for  the  benefit  of 
all  my  children,  according  to  the  terms  of  the  deed  of  trust 
mentioned  above  ;  Helen  and  Richard  to  share,  and  share  alike, 
in  such  property  as  may  at  the  death  of  my  wife  vest  in  Alex- 
ander W .  McDade,  as  trustee,  &c.,  with  those  whom  I  have  al- 
ready mentioned  in  the  deed  of  trust.  .  .  I  hereby  appoint 
my  wife  and  my  son  Alexander  W.  McDade  as  executors  of 
this  my  last  will  and  testament,"  &c. 

The  testator  died  soon  afterwards,  and  on  the  9th  July,  1850, 
the  deed  of  trust  and  the  will  were  together  admitted  to  pro- 
bate, as  and  for  his  last  will  and  testament,  by  an  order  and  de- 
cree of  the  Probate  Court  of  Montgomery.  The  decree  admit- 
ting the  papers  to  probate,  after  reciting  the  appearance  of  the 
adult  parties  by  attorney,  and  of  the  infants  by  guardian  ad 
litem,  and  that  no  one  appeared  to  contest  the  probate,  pro- 
ceeds thus :  "  And  it  appearing  that  the  said  James  McDade 
executed  his  last  will  and  testament  on  two  separate  parcels  or 
sheets  of  paper,  both  of  which  bear  the  same  date,  and  are  at- 
tested by  the  same  witnesses  on  the  same  day  ;  and  John  W. 
Mitchell,  Alexander  Carter,  and  Robert  S.  Wilson,  subscribing 
witnesses  to  the  said  papers,  coming  into  open  court,  and,  being 
first  duly  sworn,  depose  and  say  that  they  saw  the  said  James 
McDade  signed  and  seal  the  said  papers  a*6  his  last  will  and  tes- 
tament, and  that  they  signed  the  said  papers  as  witnesses,  in  the 
presence  of  the  said  James  McDade,  at  his  instance  and  request, 
and  in  the  presence  of  each  other,  and  that  the  said  James  Mc- 
Dade was  at  the  time  of  a  sound  and  disposing  mind  and  men- 
cry;  it  is  therefore  considered,  adjudged,  and  decreed  by  the 
court,  that  the  said  papers,  one  of  which  refers  to  and  recog- 
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nizes  the  otlier,  be  admitted  to  probate,  and  establislied  as  the 
last  will  and  testament  of  said  James  McDade,  deceased." 

On  the  22d  July,  1850,  the  widow  filed  her  waiver  of  the 
right  to  letters  testamentary,  and  her  written  dissent  from  tlie 
will,  and  claimed  her  dower  and  distribntive  interest  as  secured 
by  statute  ;  and  a  life-estate  in  one-third  of  all  the  lands  was 
thereupon  set  apart  and  allotted  to  her,  by  the  decree  of  the 
court,  as  her  dower  interest,  the  lands  so  assigned  her  not  in- 
cluding any  part  of  the  prairie  plantation.  Letters  testamen- 
tary were  afterwards  granted  to  said  Alexander  W.  McDade 
(at "what  time  the  record  does  not  show),  as  sole  executor.  On 
the  26th  December,  1850,  the  executor  filed  his  petition  in  said 
Probate  Court,  alleging  that,  in  consequence  of  the  widow's 
dissent  from  the  will,  '"  it  appears  that  the  estate  of  said  James 
McDade  can  not  be  administered  in  conformity  with  his  last 
will  and  testament,''  and  asking  an  order  for  the  distribution 
of  the  slaves;  and  the  court  thereupon  appointed  commission- 
ers, who  divided  the  slaves  among  the  parties  in  interest.  On 
the  23d  September,  1850,  the  executor  tiled  another  petition  in 
said  Probate  Court,  alleging  that  the  lands  belonging  to  the  es- 
tate, which  were  particularly  described,  embracing  the  prairie 
plantation  and  the  plantation  on  which  the  testator  resided  at 
the  time  of  his  death,  "can  not  be  equally,  fairly,  and  benefi- 
cially divided  among  the  said  heirs  and  devisees  thereof,  with- 
out a  sale,"  and  asking  an  order  of  sale  for  the  purpose  of  mak- 
ing division  and  distribution  among  them.  Under  this  petition 
an  order  of  sale  was  granted,  but  at  what  time  does  not  appear, 
except  inferentially  from  its  recitals  that  the  defendants  were 
summoned  to  appear  on  the  6th  November,  1850 ;  and  this  or- 
der and  decree,  which  is  regular  in  all  respects,  and  recites  that 
the  testimony  taken  "  shows  that  a  sale  is  necessary  for  the  pur- 
pose of  making  a  distribution  among  the  heirs  at  law  of  said 
decedent,"  directs  "  the  said  Alexander  W.  McDade,  executor 
as  aforesaid,"  to  proceed  to  make  the  sale. 

On  the  6th  January,  1851,  a  report  of  the  sale  was  made  by 
the  executor,  stating  that  he  had  made  the  sale,  "  as  executor 
as  aforesaid,"  on  the  18th  December,  1850;  and  that  William 
McDade  became  the  purchaser  at  the  sale  of  the  tract  of  land 
called  the  prairie  plantation,  containing  four  hundred  acres  (be- 
ing the  lands  involved  in  this  suit),  "  at  the  price  of  $5.40  per 
acre,  amounting  to  the  sum  of  $2,160,  and  has  complied  with 
the  terms  of  sale."  On  the  return  of  this  report,  the  court 
made  an  order,  which  is  without  date,  in  these  words:  "  This 
day  came  A.  W.  McDade,  executor  of  the  estate  of  James  Mc- 
Dade, deceased,  and  made  a  report  of  the  sale  of  certain  real 
estate  belong;ing  to  said  deceased  ;  from  which  said  report  it  ap- 
pears that  said  executor,"  having  first  given  due  notice  by  pub- 
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lication,  "proceeded  to  sell  said  lands  upon  the  premises,  on  the 
18th  day  of  December,  1850;  and  that  William  McDade,  at 
said  sale,  became  the  highest  and  best  bidder  for  "  the  tract  of 
land  involved  in  this  suit,  "containing  four  hundred  acres, 
more  or  less,  at  the  price  of  §5.40  per  acre,  amounting  to  the 
sum  of  82,160,  and  has  complied  with  the  terms  of  sale.  It  is 
therefore  adjudged  and  decreed  by  the  court,  that  A.  W.  Mc- 
Dade, executor  as  aforesaid,  proceed  to  convey  and  set  over  to 
the  said  William  McDade,  his  heirs  and  assigns,  all  the  right, 
title,  interest  or  estate,  which  the  said  James  McDade  had  or 
held  in  and  to  the  above-named  land  at  the  time  of  his  death." 
In  June,  1853,  said  executor  mnde  a  final  settlement  of  his  ac- 
counts and  a  distribution  of  the  estate,  and,  producing  the  re- 
ceipts of  the  several  heirs  and  distributees  for  the  amounts  due 
them  respectively,  the  decrees  in  their  favor  were  entered  satis- 
fied ;  the  decree  reciting  that,  "  in  consequence  of  the  widow's 
dissent  from  the  will,  in  connection  with  the  peculiar  and  con- 
flicting terms  of  the  last  will  and  testament  of  said  James  Mc- 
Dade, it  is  necessary  to  distribute  said  estate  as  in  case  of  intes- 
tacy." 

On  the  27th  December,  1855,  said  A.  W.  McDade,  profess- 
ing to  act  as  executor,  executed  to  said  William  McDade  a  deed 
for  said  tract  of  land,  the  material  portions  of  the  deed  being 
in  these  words :  "  Know  all  men  by  these  presents,  that  I,  A. 
W.  McDade,  executor  of  the  estate  of  James  McDade,  deceased, 
for  and  in  consideration  of  twenty-two  hundred  dollars  tome  in 
hand  paid  by  William  McDade,"  the  receipt  whereof  is  ac- 
knowledged, "do  hereby  bargain,  sell,  enfeoff  and  confirm  unto 
the  said  William  McDade,  his  heirs  and  assigns,  the  following 
tract  or  parcel  of  land  ; "  "  and  I  do  covenant  with  the  said 
William  McDade,  his  heirs  or  assigns,  that  I  am,  as  executor  of 
the  estate  of  James  McDade,  deceased,  lawfully  seized  in  fee  of 
the  said  premises ;  that  I,  the  said  A.  W.  McDade,  executor  of 
said  estate,  do  relinquish  all  right,  title  and  claim  to  said  land ; 
that  I  have  a  good  right  to  sell  and  convey  the  same  to  the  said 
William  McDade,  his  heirs  or  assigns ;  and  that  I  do  warrant  and 
defend  the  said  premises  unto  the  said  William  McDade,  his 
heirs  or  assigns  forever,  against  the  lawful  claims  and  demands 
of  all  persons.  In  witness  whereof,"  &c.  William  McDade 
took  possession  of  the  land  under  his  purchase  from  said  exe- 
cutor, but  at  what  time  does  not  appear,  and  afterwards  sold 
and  conveyed  to  Geo.  H.  B.  Matthews ;  and  the  defendant, 
who  was  the  widow  of  said  Matthews,  was  in  possession  claim- 
ing under  him. 

Mrs.  Nancy  E.  McDade,  the  mother  of  the  complainants, 
died  in  1864,  her  children  being  all  infants  at  that  time ;  and 
the  eldest  attained  his"  majority  m  April,  1875.     In  their  origi- 
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nal  bill,  the  complainants  set  up  the  deed  of  trust  to  said  A.  W. 
McDade,  as  a  deed ;  claiming  that  the  sale  to  William  McDade 
was  without  authority,  and  that  they,  as  remainder-men  on  the 
death  of  their  mother,  were  entitled  to  one-fifth  part  of  the 
property  conveyed  by  the  deed  ;  and  asking  that  the  lands  be 
sold  for  division,  and  that  they  be  paid,  out  of  the  proceeds  of 
sale,  the  amount  ascertained  to  be  due  to  their  motner,  on  the 
statement  of  an  account  among  the  several  beneficiaries  named 
in  the  deed.  Mrs.  Matthews,  in  her  answer,  set  up  the  proceed- 
ings had  in  the  Probate  Court,  in  the  matter  of  tne  probate  of 
the  will  and  the  sale  of  the  land  ;  copies  of  which  several  pro- 
ceedings, as  above  stated,  were  made  exhibits  to  her  answer. 
She  contended  that  the  probate  of  the  paper  as  a  will  was  con- 
clusive on  all  the  parties  interested  in  the  estate,  and  alleged 
that  the  decree  of  tne  court,  assuming  jurisdiction  of  the  estate 
as  in  case  of  intestacy,  was  not  only  rendered  necessary  by  the 
widow's  dissent  from  the  will,  but  was  rendered  by  the  com- 
mon consent  and  agreement  of  all  the  adult  heirs ;  that  the  lands 
were  also  sold  by  like  consent  and  agreement,  and  the  order  of 
sale  was  obtained  because  it  was  thought  doubtful  whether  the 
executor  could  make  a  valid  sale  without  an  order  of  court; 
that  the  final  distribution  of  the  estate  was  also  made  by  com- 
mon consent  of  all  the  parties  in  interest,  and  that  the  com- 
plainants' mother  received,  on  tliis  distribution,  a  greater  share 
of  the  assets  than  slie  was  entitled  to  under  the  deed.  She  set 
up  these  proceedings  in  the  Probate  Court  as  a  plea  in  bar,  and 
pleaded  adverse  possession  and  the  statutes  of  limitations  of  ten 
and  twenty  years;  and  also  demurred  to  the  bill,  for  want  of 
equity,  and  on  account  of  the  staleness  of  the  demand.  The 
complainants  afterwards  amended  their  bill,  by  alleging  the  pro- 
bate of  the  deed  as  a  part  of  the  will ;  but  they  insisted  tnat, 
whether  the  instrument  was  held  to  be  a  deed  or  a  will,  the 
power  of  sale  had  never  been  legally  executed,  and  that  they 
were  entitled  to  the  relief  prayed  in  their  original  bill. 

The  chancellor  overruled  the  demurrers  and  the  pleas,  and 
held  that  the  complainants  were  entitled  to  relief  as  prayed  in 
their  bill ;  that  the  sale  of  the  lands  by  tlie  executor  was  made 
under  the  probate  decree,  and  was  not  a  valid  execution  of  the 
power,  whether  the  instrument  creating  it  was  regarded  as  a 
deed  or  as  a  part  of  the  will.  The  defendant  appeals  from  this 
decree,  and  here  assigns  each  part  of  it  as  error. 

Cloiton,  IIerbekt  &  Chambers,  for  appellant. — (1.)  The 
testamentary  character  of  the  deed  of  trust  is  conclusively  es- 
tablished by  its  probate  as  a  part  of  the  will. — Deslonde  v.  Dar- 
ringtm,  29  Ala.  92;  Blal'ey  r,  Blakey,  33  Ala.  611 ;  JIe?^rf 
t\  JIa?irirky  16  Ah.  581;  Peacy/ck  v.  Monk,  1   Vesey,   127; 
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Tompkins  v.  Ladbroke^  2  Veeey,  591 ;  1  Jarman  on  Wills,  5th 
Araer.  ed.,  37,  note  10 ;  Ooodmwn  v.  Winter,  64  Ala.  426.  (2.) 
Although  the  Probate  Court  has  no  jurisdiction  to  execute  a 
trust,  it  has  power  to  declare  the  invalidity  of  a  bemiest  creat- 
ing a  trxi%i,— Johnson  v,  Longmire,  39  Ala.  146.  That  court 
had  jurisdiction  to  make  a  final  settlement  and  distribution  of 
the  funds  of  the  estate,  and  did  make  a  decree  for  that  purpose ; 
and  that  decree  is  final  and  conclusive,  not  having  been  reversed 
on  errof,  nor  impeached  by  bill  in  equity.  It  the  executor 
erred  in  paying  over  the  monev  to  the  life-tenants,  without  re- 
quiring security  from  them,  the  remainder-men  may  have  re- 
course against  him,  but  they  have  no  claim  on  the  land.  (3.) 
The  power  of  sale  conferred  on  A,  W.  McDade  was  a  personal 
trust,  and  did  not  attach  to  the  oflice  of  executor. — Tarver  v, 
Haines^  55  Ala.  503.  The  Probate  Court  then  had  power  to 
order  a  sale  of  lands  for  distribution,  if  the  will  did  not  au- 
thorize the  executor  to  sell ;  and  a  copy  of  the  will  being  made 
an  exhibit  to  the  petition,  and  showing  that  no  power  of  sale 
was  given  to  the  executor  (though  given  to  the  same  person  as 
trustee),  the  court  had  authority  to  grant  an  order  of  sale. — Ar- 
nett  V.  Bailey^  60  Ala.  439.  If,  then,  the  sale  is  to  be  referred 
to  the  order  of  the  court,  it  must  be  sustained  as  valid.  (4.) 
But  the  executor's  deed  to  William  McDade  does  not  purport 
to  be  made  under  any  order  of  court,  and  was  not  executed  until 
after  five  years  had  elapsed,  and  two  years  after  the  decree  of 
final  distribution ;  and  it  shows  on  its  face  that  the  executor  act- 
ed under  powers  supposed  to  be  conferred  by  the  will,  of  which 
the  deed  was  a  part.  The  deed,  then,  must  be  referred  to  the 
valid  power,  and  is  a  good  execution  of  that  power. — McDon- 
ald V.  McRae^  57  Ala.  423.  (5.)  After  the  lapse  of  twenty 
years,  during  which  the  purchaser  has  had  continuous  adverse 
possession  of  the  land,  the  court  will  make  all  reasonable  pre- 
sumptions in  favor  of  the  regularity  of  the  sale. — Mc Arthur  v, 
Carrie,  32  Ala.  76-87 ;  Baker  v.  PreiciU,  64  Ala.  551-57 ; 
Harrison v.Heflin,  54  Ala.558;  J/bClxr^n^yy.  jff(?n^,40Ala.  536. 

D.  S.  Teoy,  contra, 

SOMERVILLE,  J. — A  testator  may,  in  his  will,  so  refer  to 
another  instrument  or  paper  executed  by  him  as  to  construc- 
tively incorporate  it  therein,  and  the  two  may  thus  be  consti- 
tuted together  but  one  instrument.  This  reference  must  be  so 
clear  and  distinct  as  that  there  can  be  no  reasonable  room  for 
mistake  of  intention. — 1  Jarman  on  Wills  (5th  Amer.  Ed.  1880), 
37-39;  Chmnbers  v,  McDa/niel,  6  Ired.  L.  226;  Peacock  v. 
Monk,  1  Vesey,  127. 

The  deed  of  trust,  bearing  date  May  25,  1850,  was  executed 
25 
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by  the  testator,  James  McDade,  on  the  same  day  with  his  last 
will.  The  two  instruments  bear  the  same  date,  and  are  attested 
by  the  same  subscribing  witnesses.  They  both  have  reference 
to  the  same  general  subject-matter — the  distribution  of  the  tes- 
tator's property — and  the  one  expressly  refers  to  the  other. 
The  trustee  appointed  to  execute  the  one  instrument,  which  in 
form  is  a  deed  of  trust,  is  also  one  of  the  two  executors  ap- 
pointed to  execute  the  will.  Whether  these  facts  rendered  the 
two  instruments  legally  but  one,  and  constituted  their  elecution 
but  a  single  testamentary  act,  in  such  manner  as  to  authorize 
the  prol)ate  of  the  will  and  the  deed  together  as  one  paper,  it 
is  unnecessary  to  decide ;  for,  even  the  same  instrument  may 
be  sometimes  construed  to  operate  in  part  as  a  wiU^  and  in  part 
as  a  dsed^  if  the  intention  to  this  end  be  clear. — Kinndrrew  i\ 
Kinnehrew^  35  Ala.  628.  It  is  enough  for  our  purpose,  that 
the  Probate  Court  assumed  jurisdiction,  and,  after  notice  to  all 
interested  parties,  probated  the  two  instruments  unitedly,  as 
the  last  will  and  testament  of  James  McDade.  Its  jurisdiction 
in  the  matter  was  full,  exclusive,  and  final.  The  power  to  pro- 
bate a  will,  necessarily  involves  the  power  to  decide  whether 
the  paper  presented  for  probate  is  in  fact  a  will,  or  not  a  icUL 
Hence,  it  has  been  held,  that  the  probate  of  2i  forged  paper  <m 
a  will  is  binding  and  valid  until  revoked,  and  is  conclusive  on 
collateral  assailment. — Allen  v.  Ihtndas,  3  T.  R.  129;  1  Jar- 
man  on  Wills  (5th  Amer.  Ed.),  48-53.  The  testamefiiary  char- 
acter of  the  paper  is  always,  in  such  oases,  a  question  of  pri- 
mary consideration,  without  the  determination  of  which  there 
can  be  no  probate  of  it.  This  question  was  settled  by  the  ac- 
tion of  the  Probate  Court,  which  is  final  and  conclusive  upon 
all  parties  in  interest,  unless  its  judgment  is  assailed  otherwise 
than  in  a  mere  collateral  proceeding.  Its  validity  could  have 
have  been  contested  afterwards  only  by  direct  appeal,  or  by  a 
bill  in  chancery  filed,  under  the  provisions  of  the  statute,  at 
any  time  within  five  years  after  the  date  of  probate. — Code  of 
187fi,  §  2336;  Goodman  v.  Wilder,  64  Ala.  410;  IlaJrs  Hein 
V.  Hall,  47  Ala.  296 ;  De^londe  v.  Darrington,  29  Ala.  92 ; 
Hardy  v.  Ilardxfs  Heirs,  26  Ala  524 ;  1  Jarman  on  Wills  (5th 
Amer.  Ed.  1880),  48-53. 

These  views  are  jwrtinent,  chiefiy,  in  their  bearing  upon  the 
execution  of  a  power  vested  by  the  deed  of  trust  in  Alexander 
McDade,  who  was  both  trustee  under  this  instrument,  and  the 
sole  acting  executor  under  the  will.  The  question  is,  whether 
this  power  can  be  construed  to  have  been  properly  executed,  so 
as  to  affect  the  rights  of  the  complainants.  McDade,  as  trustee, 
had  conferred  on  him  by  the  testator  the  power  to  ^  the  land 
in  controversy,  within  a  reasonable  time  after  the  death  of  the 
testator,  for  the  purpose  of  making  a  division  among  those  en- 
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titled.  He  did  make  a  sale  and  conveyance  of  it,  to  one  Wil- 
liam McDade,  through  privity  Avith  whom  the  appellant  claims 
title.  We  are  to  determine  whether  this  sale  and  conveyance 
are  referable  to  the  power,  and  were  intended  as  an  execution 
of  it.  If  so,  they  operate  to  cut  off  the  remainder  created  in 
the  appellees,  and  possession  under  the  deed  for  over  twenty 
vears,  with  claim  of  adverse  possession,  has  matured  into  a  good 
title. 

We  take  the  rule  as  settled,  that  while,  in  the  execution  of  a 
power,  the  donee  or  trustee  of  the  power  must  not  leave  it  un- 
certain whether  or  not  the  act  done  is  in  execution  of  the  power, 
a  direct  reference  to  the  power  is  never  necessary  in  order  to 
make  the  act  referable  to  it. — 2  Story's  Eq.  Jur.  §  1062  a.  In 
other  words,  "it  is  not  necessary  that  the  intention  to  execute 
a  power  shall  appear  by  express  terras,  or  recitals  in  the  instru- 
ment. It  is  sufficient  that  it  shall  appear  by  words,  acts,  or 
deeds,  demonstrating  the  intention." — lb,  §  1062  a,  note  6; 
McRae^s  AdmW  v.  McDonald^  57  Ala.  423.  It  must  be  ap- 
parent that  the  transaction  in  question  is  not  fairly  or  reason- 
ably susceptible  of  any  other  interpretation,  than  as  indicating 
an  intention  to  execute  the  power ;  and  this  intention  is  to  be 
collected  from  all  the  circumstances. — Sir  Edward  Clere's  case^ 
6  Co.  R.  17 ;  Porneroy  v,  Partvngton^  3  Term  R.  665. 

The  deed  made  by  Alexander  McDade,  to  William  McDade, 
is  dated  December  27,  1855,  and  contains,  it  is  true,  no  refer- 
ence to  the  power.  It  is  insisted,  however,  that  this  convey- 
ance may  be  as  well  referred  to  the  power  conferred  by  the 
Probate  Court  upon  the  executor,  authorizing  him  to  sell, 
which  he  seems  to  have  previously  obtained  on  application  to 
that  tribunal.  It  was  manifestly^  we  think^  intended  as  an  ex- 
e<nUion  of  the  one  poiver^  or  of  the  other.  If  referred  to  the 
will,  its  execution  will  be  operative  and  valid.  If  referred  to 
the  order  of  the  Probate  Court,  it  will  be  inoperative  and  in- 
valid ;  for  it  needs  no  argument  to  show,  that  this  court  had  no 
jurisdiction,  under  the  circumstances,  to  make  this  order  of  sale, 
which  was  therefore  a  nullity. — McRae^s  AdniL^r  v,  McDonald, 
57  Ala.  423.  In  such  cases,  the  inclination  of  the  court  is,  al- 
ways, to  refer  the  act  to  the  valid  power,  so  as  to  afford  some 
field  for  its  operation,  upon  the  maxim,  Ut  res  magis  valeat, 
f/iiam 2>ereat,  if  this  can  be  done  consistently  with  other  pre- 
vailing rules  of  construction. —  Clere^s  ease,  6  Co.  R.  siipra;  2 
Story's  Eq.  Jur.  (Redf.  Ed.)  §  1062  a,  note  5,  p.  267. 

The  deed  under  consideration  purports  to  be  made  by  Alex- 
ander McDade,  in  his  capacity  as  executor  of  James  McDade. 
It  conveys  a  fee-simple  interest  in  the  lands,  and  contains  a  cov- 
enant as  executor,  not  only  of  his  right  to  sell  and  convey, 
with  a  warranty  of  title,  but  that  he  is  ''lawfully  seized  in  fee  " 
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of  the  premises  conveyed,  as  executor  of  the  last  will  and  tes- 
tament of  the  deceased.  It  was.  furthermore,  executed  more 
than  five  years  after  obtaining  the  authority  of  the  Probate 
Court  to  sell.  This  fact  is  important,  in  consideration  of  the 
further  circumstance,  that  no  report  of  sale  was  made  to  the 
Probate  Court,  and  no  authority  to -convey  was  obtained,  which 
could  only  be  granted  on  report  of  the  payment  of  the  purchase- 
money,  and  confirmation  of  the  sale  by  formal  order  of  the 
court.— Code  of  1876,  §§  2467-68.  The  utter  absence  of  con- 
formity to  these  statutory  requirements,  and  the  delay  of  five 
years,  evince,  in  our  opinion,  a  clear  intention  not  to  refer  the 
deed  to  the  power  conferred  by  the  Probate  Court.  It  is  per- 
suasive of  the  conclusion  that,  after  so  great  a  lapse  of  time, 
the  executor  opened  his  eyes  to  the  fact  of  the  invalidity  of 
this  order,  and  refused,  on  this  account,  to  attempt  its  execu- 
tion. 

The  language  of  the  deed  evinces,  on  the  contrary,  a  strong 
intention  to  refer  it  to  the  power  conferred  by  the  will — or, 
what  is  the  same  thing,  to  the  power  conferred  oy  the  deed  of 
trust,  which  was  probated,  and  considered  as  part  and  parcel  of 
the  will.  An  executor  is  often  a  trustee, — the  powers  of  a 
trustee  being  attached,  not  tathe  executorial  office,  but  to  the 
executor  in  his  personal  or  individual  capacity.  —Perkins  v. 
Lewis,  41  Ala.  649.  Hence,  the  covenant  of  actual  seizin  in 
the  grantor,  and  the  conveyance  by  him  of  a  fee-simple  inter- 
est, as  executor,  in  the  lands  in  question,  can  be  referred  to 
nothing  else  than  the  will.  As  we  have  said,  it  is  clearly  ref- 
erable to  one  of  the  two  powers,  and  must  have  been  intended 
as  an  execution  of  the  one  or  the  other;  and  as  it  is  obviously 
not  intended  to  be  referred  to  the  void  power,  we  are  author- 
ized to  conclude  that  the  intention,  gathered  from  all  the  cir- 
cumstances, was  to  refer  it  very  clearly  to  the  valid  powers 
conferred  by  the  will.     Id  cerium  est,  quod  cei'tum  redd^  potest. 

There  is  another  view  of  this  case  in  harmony  with  the  con- 
clusion which  we  have  reached.  More  than  twenty  years  have 
elapsed  since  the  execution  of  this  power,  and  the  possession  of 
the  vendee  and  those  claiming  under  him  has  been  open,  noto- 
rious, adverse,  and  uninterrupted  since  then.  And  while  the 
statute  of  limitations  can  not  be  invoked  to  bar  the  claim  of 
the  remainder-men,  if  the  power  in  question  has  never  been  so 
executed  as  to  legally  divest  their  title,  yet  a  presumption  is 
raised  by  this  lapse  of  time,  upon  another  principle,  favorable 
to  the  repose  of  appellant's  title.  Twenty  years  is  a  period  of 
time  beyond  whicli  the  courts  are  indisposed  to  permit  past 
human  transactions  to  be  disturbed  by  judicial  investigation. 
McArthur  v,  Carrie's  Adm^r,  32  Ala.  75,  88 ;  Garrett  v.  Gar- 
rett, 69  Ala.  429 ;  Baker  v.  Prewitt,  64  Ala.  551.     In  Sirns  v. 
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Aiigktery  (4  Strob.  Eg.  103),  the  following  language  was  used 
bv  the  Supreme  Court  of  South  Carolina :  "Twenty  years  con- 
tinued possession  will  raise  the  presumption  of  a  grant  from 
the  State,  of  deeds,  wills,  administrations,  sales,  partitions,  de- 
crees, and  (the  chancellor  has  said)  of  almost  anytning  that  may 
be  necessar}'  to  the  quieting  of  title,  which  no  one  has  disturbed 
during  all  that  period." — Mc Arthur  v.  Carries  AdmUr^  8up7*a^ 
pp.  91-93.  And  this  court  has  held,  that  this  presumption 
will  not  be  defeated  by  infancy,  coverture,  or  other  personal 
disability. — McCartney  v.  Bone^  40  Ala.  536;  Oarrett  v.  Gar- 
rett^  stivra.  Nor  will  its  operation  be  suspended  by  causes 
which  liave  been  legally  adjudged  to  suspend  the  running  of 
statutes  of  limitation. — Harrison  v.  Heftin^  54  Ala.  552.  It  is 
in  accord  with  the  spirit  of  this  principle  that  the  statute  inter- 
venes to  prevent  any  legal  disability  from  being  permitted  to 
so  operate  as,  under  any  circumstances,  to  authorize  the  probate 
of  a  will  to  be  disturbed  after  the  iapse  of  twenty  years  (Code 
of  1876,  $J  2338);  or,  in  fact,  to  authorize  any  disability  to  ex- 
tend the  period  of  limitation  beyond  twenty  years  from  the 
time  the  cause  of  action  accrued. — Code,  §  3236.  It  would  be 
but  a  just  application,  we  think,  of  this  rule  of  presumption, 
to  permit  it  to  be  invoked,  in  order  to  impart  probability  to  the 
regular  and  proper  execution .  of  a  power  by  a  trustee,  or  an 
executor.  It  should,  at  least,  incline  the  mind  of  the  court  to 
draw  inferences  from  the  facts  favorable  to  the  repose  of  titles, 
which  may  be  affected  by  the  execution  of  such  a  power.  This 
we  are  disposed  to  do,  and  we  need  extend  the  principle  no 
farther  at  present. 

These  views  must  operate  to  reverse  the  decree  of  the  chan- 
cellor, and  necessarily  result  in  a  dismissal  of  complainants' 
bill ;  and  a  judgment  to  this  effect  is  accordingly  ordered  to  be 
rendered  in  this  court. 


Ex  parte  Robinson.  %  iSl 

Application  for  Mandamvs  to  Chancellor^  in  matter  of  Tax- 
ation of  Costs, 

1.  Costs  in  chancer jf. — In  the  imposition  of  costs,  the  chancellor  ex- 
ercises a  legal  discretion,  governed  by  precedentfl  and  by  general  rules 
applicable  to  the  var^*ing  circumstances  of  particular  cases ;  and  this  dis- 
cretion is  fully  exercised  and  exhausted,  when  a  decree  for  the  payment 
of  costs  is  embodied  in  a  final  decree  settling  the  equities  of  the  case, 
defining  and  declaring  the  rights  of  the  parties. 
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2.  Same ;  final  decree  as  to,  not  amendable  or  revisable  at  subsequent 
term. — While  clerical  errors  may  be  corrected  at  a  subsequent  term,  the 
sentence  and  judgment  of  the  court — that  which  has  been  deliberately 
ordered  and  adjudged  in  the  final  decree — can  not  be  changed  or  modi- 
fied at  a  subsequent  term ;  and  this  is  as  true  of  that  part  of  the  decree 
which  adjudges  the  costs,  as  of  any  other  part. 

This  was  an  application,  by  petition,  by  Patrick  Robinson 
and  W.  T.  Hatchett  (the  latter  in  his  representative  character 
as  adtninistrator  of  the  insolvent  estate  of  John  Lawler,  de- 
ceased), for  a  writ  of  mandamus  directed  to  Hon.  John  A. 
Foster,  chancellor,  presiding  in  the  Chancery  Court  at  Mont- 
gomery, requiring  hiin  to  vacate  and  set  aside  a  decree  rendered 
in  a  cause  pending  in  said  court,  in  the  matter  of  the  appor- 
tionment of  costs.  A  transcript  of  the  record  of  the  cause, 
showing  the  proceedings  h^d  therein,  was  made  an  exhibit  to 
the  petition  filed  in  this  court,  from  which  these  facts  appear: 
In  February,  1874,  Patrick  Robinson,  claiming  to  be  the  owner 
of  a  judgment  rendered  against  William  T.  Hatchett  as  the 
administrator  of  the  estate  of  John  Lawler,  deceased,  filed  his 
bill  in  said  Chancery  Court,  against  said  Hatchett  as  adminis- 
trator, and  against  the  Montgomery  Mutual  Building  and  Loan 
Association,  a  domestic  corporation ;  alleging  that  said  Lawler 
in  his  life-time  had  executed  to  said  corporation  a  mortgage  to 
secure  a  note  given  for  money  borrowed;  that  Lawler's  estate 
had  been  declared  insolvent,  and  that  the  association  was  pro- 
ceeding to  foreclose  the  mortgage  by  a  sale  unJer  the  power 
therein  contained,  and  was  clamiing  usurious  interest  and  ille- 

fal  charges  in  excess  of  the  amount  justly  due  on  the  debt, 
'he  bill  prayed  an  injunction  of  the  sale  under  the  mortgage, 
a  discovery  and  account  of  the  mortgage  debt,  and  general  re- 
lief. An  answer  to  the  bill  was  filed  by  the  defendant  associa- 
tion, denying  the  charge  of  usury,  and  demurring  to  the  bill 
on  various  grounds  specifically  assigned.  An  answer  was  filed 
by  the  administrator,  admitting  all  the  allegations  of  the  bill; 
and  he  also  filed  a  cross-bill,  charging  usury  in  the  mortgage 
debt,  and  asking  a  discovery  and  account.  At  the  October 
term,  1882,  of  said  court,  a  decree  was  rendered  in  said  cause 
as  follows :  "  This  cause,  coming  on  to  be  further  heard,  was 
submitted  on  the  original  and  cross  bills,  upon  the  pleading, 
former  decrees,  testimony  heretofore  offered,  and  report  of  tne 
register  confirmed  at  this  term  of  the  court.  It  appears  from 
said  report  that,"  after  deducting  all  credits,  the  amount  due  to 
the  said  association  is  $300.68;  and  it  is  therefore  adjudged 
that  tlie  association  is  entitled  to  have  the  property  conveyed 
by  the  mortgage  sold  in  satisfaction  of  this  balance,  and  the 
register  is  ordered  to  make  the  sale ;  and  the  decree  then  pro- 
ceeds :  "  The  register  will  pay  over  to  the  solicitor  pr  other 
Vol.  Lxxn. 
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authorized  acent  of  said  association,  ont  of  the  proceeds  of  said 
sale,  the  said  sum  of  $300.68,  with  interest  thereon  from  the 
14th  October,  1882,  to  the  day  of  payment,  less  the  costs  of 
this  canse,  if  the  said  proceeds  shall  amount  to  that  much ;  and 
if  such  proceeds  shall  not  amount  to  that  much,  then  the  regis- 
ter will  pay  over  as  aforesaid  whatever  sum  shall  have  been  re- 
alized, less  the  costs  of  this  cause.  After  paying  as  above 
prescribed,  the  register  will  pay  over  to  said  W.  T.  Hatchett, 
the  complainant  in  the  cross-bill,  the  balance  of  said  proceeds, 
less  the  amoimt  retained  for  costs,  if  any  there  shall  be,  to  be 
by  him  administered  as  assets  of  the  estate  of  said  John  Law- 
ler,  deceased,  under  the  orders  and  decrees  of  the  Probate 
Court  of  Montgomery.  It  is  further  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  Montgomery  Mutual  Building 
and  Loan  Association,  defendant  to  the  original  and  cross  bills, 
shall  pay  all  the  costs  of  this  cause,  to  be  retained  as  above  pro- 
vided." At  the  next  ensuing  term  of  the  court,  on  motion  of 
the  defendant  association,  the  chancellor  modified  the  decree 
as  to  the  payment  of  costs,  and  apportioned  them  between  said 
association  and  the  administrator,  imposing  one-half  on  each. 
On  a  subsequent  day  of  the  term,  a  motion  was  made  by  Rob- 
inson, the  complainant  in  the  original  bill,  for  a  revocation  of 
this  order,  on  the  ground  that  the  court  could  not  thus  change 
the  final  decree  rendered  at  the  preceding  term.  The  chancel- 
lor overruled  and  refused  this  motion,  and  his  refusal  is  the 
ground  of  the  application  to  this  court. 

Saybe  &  Graves,  for  the  petitioners. 

D.  Clopton,  contra. 

BRICKELL,  C.  J. — In  the  imposition  of  costs,  the  chancel- 
lor exercises  a  legal  discretion,  governed  by  precedent,  and  by 
general  rules  applicable  to  the  varying  circumstances  of  par- 
ticular cases.  But  this  discretion  is  exercised  and  exhausted, 
when  a  decree  for  the  payment  of  costs  is  embodied  in  a  final 
decree  settling  the  equities  of  the  case,  and  defining  and  declar- 
ing the  rights  of  the  parties.  If  from  such  a  decree  an  appeal 
was  taken,  the  decree  as  to  costs  would  be  open  to  modification 
or  reversal,  if  in  other  respects  there  was  found  in  it  error,  or 
that  an  alteration  of  it  was  just  and  equitable.  In  the  execu- 
tion of  the  decree,  and  as  to  matters  subsequently  arising,  a 
further  consideration  of  the  cause  may  be,  and  is  usually,  nec- 
essary in  the  Court  of  Chancery  ;  but  upon  such  consideration, 
the  term  of  the  court  at  which  the  decree  was  passed  and  en- 
tered having  expired,  it  is  not  within  the  competency  of  the 
court,  upon  mere  motion,  to  vary  or  impugn  in  any  material 
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respect  the  original  decree. — 2  Dan.  Ch.  Pr.  1371-  Clerical 
errors  or  omissions  may  be  corrected ;  but  the  sentence  of  the 
court,  that  which  has  been  deliberately  ordered  and  adjudged, 
can  not  be  varied.  And  this  is  as  true  in  reference  to  the  de- 
cree for  costs,  as  to  any  other  part  of  the  decree,  though  as  to 
their  imposition  the  court  had  originally  a  discretion.  The 
discretion  has  been  exercised,  and  can  not  be  recalled,  without 
rendering  it  uncertain  when  there  will  be  a  final  sentence  dis- 
posing of  them. 

The  original  decree  very  clearly  and  explicitly  adiudged  the 
costs  against  the  building  and  loan  association  ;  and  though  it 
may  have  been  more  equitable  that  the  costs  should  have  been 
apportioned  between  the  parties,  that  was  a  consideration,  it  is 
presumed,  upon  which  the  judicial  mind  passed  judgment. 
Courts  can  not  reverse  or  annul  their  own  judgments  or  decrees 
at  a  term  subsequent  to  their  rendition,  because  of  errors  of 
fact  or  law,  upon  the  mere  summary  motion  of  parties  suppos- 
ing themselves  to  be  aggrieved. — tk  parte  CressweUy  60  Ala. 
378.  . 

A  rule  nisi  will  be  granted,  requiring  the  chancellor,  on  the 
first  day  of  the  next  term  of  this  court,  to  show  cause  why  a 
peremptory  mandamus  should  not  issue  in  accordance  with  the 
prayer  of  the  petition. 

Stoxe,  J.,  not  sitting. 


Powell  V.  Jones. 

Bill  in  Erpiiiy  to  Enforce  Lien  or  Charge  on  Common  Fund^ 
and  for  Adjvshnent  of  Accounts  and  Distribution, 

1 .  EquitahU  Hen  on  common  fund  ^  created  by  a(7r^^y»<>H/.— Commissioners 
bein^  appointed  by  the  governor,  under  authority  conferred  by  a  special 
statute,  to  locate  and  procure  patents  for  the  State  to  swamp  and  over- 
flowed lands  donated  by  act  of  Congress,  their  compensation  being  twenty 
per  cent,  of  the  amount  realized  by  the  State  on  the  subsequent  sale 
of  the  lands,  and  their  expenses  to  be  paid  by  themselves :  an  agreement 
among  them,  by  which  one  was  t<3  advance  moneys  deemed  necessary  in 
the  execution  oi  the  common  business,  to  be  reimbursed  out  of  the  fund 
provided  as  compensation  when  collected,  creates  a  charge  or  lien  on  the 
lund,  for  the  amount  so  advanced,  in  the  nature  of  an  equitable  mort- 
gage ;  which  lien  or  charge  is  not  capable  of  enforcement  at  law,  and  is 
I  eculiarly  within  the  jurisdiction  of  a  court  of  equity. 

2.  "  Swamp  Laud  (^mmissioners;**  not  partners^  but  tenants  in  com- 
mon.— The  "  Swamp  Land  Commissioners*^  appointed  by  the  governor 
under  the  provisions  of  the  act  approved  February  24th,  1860  (Sess.  Acts 
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1859-60,  p.  117),  whose  duties  were  to  locate  and  procure  for  the  State 
patents  for  the  swamp  and  overflowed  lands  donated  by  act  of  Congress 
approved  September  28th,  1850,  and  who  were  to  receive  as  compensa- 
tion for  their  services  twenty  per-cent.  of  the  amount  realized  by  the  State 
on  the  subsequent  sale  of  the  lands,  were  not  partners  ijiter  sese  in  the 
compensation  to  be  earned,  but  rather  sustained  to  each  other  the  rela- 
tion of  tenants  in  common. 

3.  Tenants,  in  common;  right  to  compensation  for  extra  services, — Or- 
dinarily, one  tenant  in  common  can  not  recover  of  the  others  compensa- 
tion for  services  performed  by  him  in  managing  or  taking  care  of  the 
property,  without  a  promise,  express  or  implied,  to  pay  for  such  services ; 
but  the'  rule  is  otherwise,  when  he  performs  extraordinary  services 
for  the  common  benefit — services  not  within  the  duties  required  of  him 
by  law,  nor  within  the  contemplation  of  his  co-tenants;  for  all  charges 
and  expenditures  thus  inturrea,  the  right  of  contribution  exists,  and  may 
be  enforced  as  an  equitable  charge  on  the  common  fund  or  property. 

4.  "  Swamp  Land  Commissioners;  "  riahts  of  S.  S,  Houston* s  heirs, 
tinder  special  statute  authorizing  suit. — Under  the  special  statute  approved 
December  17th,  1873,  authonzinj;  the  three  surviving  commissioners 
"  and  the  legal  representatives  or  heirs  of  S.  S.  Houston,"  the  deceased 
commissioner,  to  prosecute  a  suit  in  equity  against  the  State,  for  the  pur- 
pose of  determining  their  compensation  and  adjusting  the  rival  claims  of 
other  persons  (Sess.  Acts  1873,  pp.  65-67),  the  heirs  of  said  Houston 
only  succeeded  to  his  rights,  ana  took  his  share  of.  the  common  fund 
charged  with  all  liens  to  which  it  was  subject  in  his  hands. 

5.  Same;  limitation  of  suit  for  money  advanced  by  one. — The  complain- 
ant, one  of  said  commissioners,  claiming  contribution  out  of  the  common 
fund  for  moneys  advanced  by  him  in  aid  of  the  common  enterprise,  which 
were  **  to  be  refunded  to  him  out  of  the  compensation  to  be  received  from 
the  State;  '*  such  claim  did  not  accrue  until  the  money  was  received,  and 
the  statute  of  limitations  did  not  begin  to  run  against  him,  in  favor  of  the 
other  commi8sionei*s,  until  that  time ;  and  the  bill  showing  that  it  was 
filed  within  one  year  after  the  receipt  of  the  money,  the  claim  is  not 
barred  by  the  statute  of  limitations,  nor  by  the  staleness  of  the  demand. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

The  record  does  not  show  the  name  of  the  chancellor  who 
presided  in  the  court  below. 

The  bill  in  this  case  was  filed  on  November  13th.  1878,  by 
James  R.  Powell,  against  Urban  L.  Jones,  D.  P.  Forney,  and 
the  heirs  of  S.  S.  Houston,  deceased,  and  contained  the  follow- 
ing allegations:  (1.)  On  April  17th,  1860,  Governor  A.  B. 
Moore,  acting  under  authority  conferred  on  him  by  an  act  of 
the  General  Assembly  of  Alabama,  approved  February  24th, 
1860,  entitled  "An  act  to  secure  to  the  State  of  Alabama  the 
lands  appropriated  to  the  State  of  Arkansas  and  other  States, 
to  reclaim  the  swamp  lands  within  their  limits,  by  act  of  Con- 
gress approved  September  28th,  1850,"  appointed  the  com- 
plainant, said  Jones,  Forney  and  Houston,  "as  agents  to  select 
and  determine  by  proper  proof  the  swamp  and  overflowed  lands 
within  the  limits  of  this  State,  according  to  the  provisions  of 
said  act,"  and  issued  to  them  a  commission  under  the  great  seal 
of  the  State;  and  at  the  same,  the  State  of  Alabama,  act- 
ing by  its  then  governor,  said  A.  B.  Moore,  "  made  a  certain 
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contract  in  writing  with  said  parties,  by  which  said  agents  were 
to  select,  locate  and  prove  up  the  swamp  and  overflowed  lands 
to  which  the  State  was  entitled  under  said  act  of  Congress,  and 
were  to  pay  their  own  expenses  of  every  kind,  and  were  to  be 
allowed  as  compensation  twenty  per-cent.  of  the  proceeds  of 
said  lands  when  they  should  be  sold.  Search  has  been  made 
for  said  contract,  and  it  can  not  be  found.  (2.^  On  March 
17th,  1874,  said  commissioners  '*  filed  their  bill  in  equity 
in  this' court  against  the  State  of  Alabama,  on  said  contract,  to 
recover  from  said  defendant  the  compensation  due  them  for  the 
faithful  performance  by  them  of  their  part  of  said  contract; 
and  said  matter  was  fully  litigated,  and  a  decree  was  rendered 
in  said  cause  by  this  court,  ou  the  5th  January,  1878,  ascertain- 
ing the  amount  due  to  each  of  the  parties  to  said  cause,  wliich 
decree  was  afterwards  affirmed  by  the  Supreme  Court  of  the 
State ;  and  by  said  decree  there  was  ascertained  to  be  due  to 
each  of  said  commissioners  the  sum  of  $1169.64."     (3.)     "The 

Question  of  the  rights  of  said  commissioners  inter  sese  was  not 
ecided  in  said  case  by  this  court,  nor  involved  or  necessary  to 
be  decided  therein  ;.nor  was  said  question  raised,  or  presented, 
or  litigated,  but  tlie  sum  found  to  be  due  to  said  commissioners 
as  a  body  was  equally  divided  between  them."  (4.)  Com- 
plainant "  paid  a  large  sum,  to- wit,  $1,500,  expenses  oi  said  com- 
missioners in  and  about  the  execution  and  performance  of  their 
duties  under  said  contract ; "  that  is,  he  advanced  to  said  Hous- 
ton $500  at  one  time,  and  $300  at  another,  and  made  three 
trips  to  Washington  at  an  aggregate  expense  of  $300,  and  paid 
the  expenses  of  Governor  Moore  on  a  journey  to  Washington  in 
and  about  the  business  of  tlie  commissioners,  procuring  patents, 
&c.  ''  AH  of  said  sums  of  money  so  paid  by  your  orator  were  ex- 
pended in  the  payment  of  the  necessary  and  proper  expenses 
of  said  commissioners,  in  the  execution  of  their  said  contract; 
and  the  other  commissioners  have  not  repaid  to  him  any  part 
of  the  sums  so  expended,  nor  has  any  one  of  them ;  nor  did 
they  bear  any  part  of  the  expenses  incurred  by  said  commis- 
sioners, or,  if  any,  only  a  small  part,  the  amount  of  which  is  un- 
known." (6.)  "  By  agreement  and  contract  between  complain- 
ant and  said  other  commissioners,  after  they  had  together  ex- 
amined the  maps,  ifec,  in  the  land-office  at  Greenville,  the  por- 
tion and  character  of  the  work  to  be  done  by  each  was  agreed 
on  and  determined  ;  by  which  agreement,  complainant  was,  as  his 
share  of  the  work,  to  attend  to  and  transact  all  the  business 
with  the  General  Land-office  and  Department  at  Washington, 
and  the  expenses  of  the  work  to  be  done  were  to  be  borne 
equally  by  the  said  commissioners ;  your  orator  agreeing,  at  the 
same  time,  to  advance  the  money  to  pay  said  expenses,  which  were 
to  be  refunded  to  him  out  of  the  compensation  to  be  received 
Vol.  Lxxn. 
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from  the  State  '^  said  U.  L.  Jones  was  assigned  to  East  Alabama, 
said  Houston  to  the  Perdido  and  South  Alabama,  and  said  For- 
ney to  North  Alabama."  (7.)  Complainant  "  avers  that  he 
has  the  right  to  have  paid  to  him,  out  of  satd  moneys  so  de- 
creed to  him  and  said  other  commissioners,  said  several  sums  of 
money,  with  interest  thereon  from  June,  1860,  the  time  when 
said  sums  of  money  were  so  advanced  ;  and  that  this  court  has 
the  right  to  partition  said  sums  of  money  among  those  entitled 
thereto,  after  deducting  from  the  gross  amount  the  expenses 
due  to  each,  such  deduction  and  partition  never  having  been 
made;  and  that  said  accounts  are  complicated,  and  can  not  well 
be  settled  in  a  court  of  law.  He  avers,  also,  that  said  U.  L.  Jones 
is  insolvent,  and  that  no  other  court  than  this  can  do  complete 
justice  to  all  the  parties  in  the  settlement  of  said  expense  ac- 
count." (8.)  Complainant  charges,  "  that  he  performed  fully 
and  faithfully,  according  to  his  agreement  with  said  other  com- 
missioners, every  thing  by  him  agreed  to  be  done,  and  claims 
that  he  is  entitled  to  his  pro  rata  share  of  said  moneys,  as  well 
as  the  expenses  by  him  incurred  as  aforesaid  ;  and  that  he  is  also 
entitled  to  additional  compensation,  for  the  extra  services  ren- 
dered by  him  in  making  his  last  trip  to  Washington  city,  for 
which  $200  would  be  a  reasonable  compensation."  (9.)  The 
moneys  adjudged  to  be  due  to  the  commissioners  are  in  the 
hands  of  George  W.  Stone,  who  was  their  solicitor  in  the  suit, 
and  who  has  a  claim  and  lien  on  the  fund  for  his  professional 
services ;  and  he  is  made  a  defendant  to  the  bill.  On  these  al- 
legations, the  bill  prayed  that  the  court  "ascertain  the  amount 
of  the  expenses  paid  by  complainant,  with  interest  thereon,  and 
the  amount  of  expenses  paid  by  each  of  said  otlier  commission- 
ers, and  the  value  of  the  services  rendered  by  each  in  the  exe- 
cution of  said  contract,  or  the  amounts  to  which  each  is  entitled, 
and  the  amount  of  the  solicitor's  fee  their  said  counsel  is  enti- 
tled to  retain  out  of  the  said  fund  in  his  hands;  that  the  resi- 
due of  said  fund  be  paid  into  the  registry  of  this  conrt,  to  be 
equitably  divided  among  the  several  parties  thereto ; "  and  for 
otner  and  further  relief,  under  the  general  prayer. 

An  answer  te  the  bill  was  filed  4)y  the  infapt  heirs  of  S.  S. 
Houston,  by  their  guardian  ad  litem,  in  which  was  incorporated 
a  demurrer  to  the  bill,  on  the  following  grounds :  1st,  that  the 
matters  alleged  are  shown  to  be  res  adjudicata,  and  the  com- 
plainant is  concluded  by  the  former  decree ;  2d,  that  the  bill 
shows  that  complainant  has  no  claim  upon  that  portion  of  said 
fund  to  which  these  infant  defendants  are  entitled;  3d,  that  if 
the  complainant  has  any  right  to  be  reimbursed  for  moneys  ex- 
pended by  him,  it  is  a  right  which  must  be  enforced  against 
the  personal  representative  of  said  S.  S.  Houston,  and  not 
against  these  defendants  as  his  heirs ;  4th,  that  the  alleged  claim 
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is  barred  by  the  statute  of  limitations,  and  is  a  stale  demand ; 
5th,  that  complainant  has  a  complete  and  adequate  remedy  at 
law.  An  answer  was  also  filed  by  Forney,  in  which  was  incorpo- 
rated a  demurrer  for  want  of  equity,  and  because  the  complainant 
had  a  complete  and  adequate  remedy  at  law ;  and  an  answer  was 
filed  by  U.  L.  Jones. 

An  amended  bill  was  afterwards  filed,  in  which  the  second 
paragraph  of  the  original  bill  was  struck  out,  and  the  following 
inserted  in  lieu  of  it :  "  An  act  was  passed  by  the  General  As- 
sembly of  Alabama,  approved  December  17th,  1873,  and  enti- 
tled '  An  act  to  provide  for  the  adjustment  of  the  claims  of  all 
agents,  commissioners,  and  other  persons  claiming  compensation 
for  services  rendered  in  selecting  and  securing  title  to  the 
swamp  and  overflowed  lands  in  the  State  of  Alabama,'  The 
said  S.  S.  Houston  died  shortly  before  the  passage  of  said  act ; 
and  prior  to,  and  at  the  time  of  the  passage  of  said  act,  there 
were  other  persons  preferring  claims  against  the  State  of  Ala- 
bama, for  services  alleged  to  have  been  rendered  in  selecting  and 
securing  titile  to  said  swamp  and  overflowed  lands,  which  claims 
did  not  grow  out  of,  and  were  not  connected  with  said  contract 
made  by  and  between  said  commissioners  and  Governor  A.  B. 
Moore,  but  were  antagonistic  to  their  claims  under  said  con- 
tract. By  virtue  of  said  act  of  the  General  Assembly,  your 
orator,  and  said  U.  L.  Jones,  D.  P.  Forney,  and  the  heirs  of 
said  S.  S.  Houston,  there  being  then  and  now  no  representative 
of  his  estate,  filed  their  bill  ni  this  court  aganist  the  State  of 
Alabama,  for  the  purpose  of  ascertaining,  determining,  and  ap- 
portioning the  compensation  that  may  be  due,  and  become  due, 
for  services  rendered  by  any  and  all  persons,  in  and  about  the 
selection  and  survey  of  said  lands,  and  in  procuring  titles  there- 
for, and  in  making  sales  thereof ;  and  several  persons,  claiming 
compensation  for  services  rendered  as  aforesaid,  were,  on  their 
several  petitions,  admitted  as  parties  to  said  suit,  and  one  M.  J. 
Saffold  among  them;  and  upon  proceedings  had  in  said  cause,  a 
decree  was  therein  rendered,  on  (to- wit)  January  6th,  1878,  as- 
certaining and  decreeing  that  there  was  to  be  paid  to  your  ora- 
tor, said  U.  L..  Jones,  and  D.  P.  Forney,  each,  the  sum  of 
$1169.64 ;  and  the  same  amount  to  the  heirs  of  said  S.  S.  Hous- 
ton, and  to  said  M.  J.  Satfold."  Another  amendment  to  the 
bill  was  the  addition  of  an  averment  that  there  had  never  been 
a  settlement  of  accounts  between  the  said  several  commissioners, 
and  an  offer  to  do  equity  by  the  complainant. 

The  only  orders  or  decrees  shown  by  the  record  seem  to  be 
mere  extracts  from  the  register's  docket,  headed  "  Orders  of 
Court,"  and  in  these  words :  "  April  24th,  1882,  Ordered  and 
decreed,  that  the  demurrer  be  sustained,  and  the  motion  to  dis- 
miss the  bill  for  want  of  equity  should  be  granted,  unless  the 
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same  is  amended.  Ordered,  that  the  complainant  be  allowed  to 
amend  his  bill."  "  April  26th,  1882.  Leave  is  granted  to  com- 
plainant to  iile  an  amended  bill.  Submitted  on  motion  of  the 
administrator  of  D.  P.  Forney  to  dismiss  the  bill  for  want  of 
equity,  and  on  demurrers  which  are  re-filed  to  the  bill  as  amended. 
It  is  ordered,  that  all  the  demurrers,  which  are  re-filed  to  the 
bill  as  amended,  be  sustained,  except  the  third,  which  is  over- 
ruled ;  and  complainant  objecting  further  to  amend,  the  bill  is 
dismissed  for  want  of  equity,  at  his  costs." 

The  appeal  is  sued  out  by  the  complainant.  The  errors  as- 
signed are — 1st.  the  sustaining  of  the  demurrer  to  the  bill  as 
amended ;  2d,  the  dismissal  of  the  bill ;  3d,  the  final  decree  ren- 
dered. 

Clopton,  Herbert  &  Chambers,  for  appellant. — (1.)  On 
the  facts  stated  in  the  bill,  the  several  commissioners  were  part- 
ners as  among  themselves  in  the  compensation  to  be  earned. 
Tyler  on  Partnership,  11 ;  Lindley  on  Partnership,  2 ;  McCrary 
V.  Slaughtm\  58  Ala.  233 ;  Sjuith  v.  Garth,  32  Ala.  368 ; 
Meaher  v.  Cox,  Brainard  &  Co.,  37  Ala.  201 ;  Etnannd  v. 
Draughan,  14  Ala.  303 ;  Autrey  v.  Frieze,  59  Ala.  590.  That 
each  partner  has  a  lien  on  the  partnership  assets  and  effects,  for 
any  balance  due  him  on  a  proper  accounting  together,  see  War- 
ren  v,  Taylor,  60  Ala.  218,  and  authorities  there  cited.  (2.)  If  " 
the  relation  of  partners  did  not  exist  between  the  parties,  then 
they  were  tenants  in  common  in  the  compensation  to  be  earned  ; 
and  a  court  of  equity  will  decree  an  account  between  them, 
where  one  has  received  a  greater  share  of  the  profits  than  he 
was  entitled  to  receive,  and  there  are  complicated  matters  of 
account  between  them  unadiusted. — Aut7*ey  v.  Frieze,  59  Ala. 
588 ;  Morrow  v,  Jiiley,  15  Ala.  710 ;  Grigaby  v,  Nance,  3  Ala. 
347.  (3.)  These  matters  of  account  were  not  involved  in  the 
former  suit,  and  neither  were  nor  could  have  been  determined 
in  that  suit ;  and  they  are  not  concluded  by  the  decree  ren- 
dered in  that  suit. — Freeman  on  Judgments,  §§  249-56 ;  Chamr 
herlain  v.  GaUlard,  26  Ala.  5C4 ;  Shaw  v.  Beers,  25  Ala.  449 ; 
Gilhreatk  v.  Jones,  66  Ala.  129,  132 ;  Sawyer  v.  Randall,  55 
Maine,  227 ;  Afozley  v,  Alston,  1  Phil.  798 ;  Walker  v.  Poxoers, 
14  Otto,  249.  (4.)  The  statute  of  limitations  did  not  begin  to 
run  until  the  money  was  recovered  from  the  State,  whicTi  was 
less  than  one  year  before  bill  was  filed. — Bradford  v.  Spyker, 
32  Ala.  134 ;  Cameron  v.  Copdand,  43  Ala.  201. 

GcNTBB  &  Blakey,  f  or  Houston's  heirs  (and  with  them  Troy 
&  Tompkins,  for  Forney's  administrator,  and  Lester  C.  SMrra, 
for  U.  L.  Jones),  contra,  contended  that  the  decree  rendered  in 
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the  former  suit  was  conclusive ;  citing  the  case  of  the  Santa 
Mwna,  10  Wheaton,  441-44. 

SOMERVILLE,  J. — The  present  appeal  is  taken  from  a  de- 
cree of  the  Chancery  Court,  sustaining  a  motion  to  dismiss  ap- 
pellant's bill  for  want  of  equity ;  also  sustaining  a  demnrrer 
interposed  by  one  or  more  of  the  defendants,  going  to  the 
equity  of  the  case  made  by  the  bill.  In  reviewing  the  correct- 
ness of  this  ruling,  we  must,  of  course^  take  as  true  the  facts 
alleged  in  the  bill,  so  far  as  well  pleaded ;  and  we  can  not  look 
to,  or  consider,  the  denials  of  the  several  answers. 

The  claim  of  the  appellant,  Powell,  here  sought  to  be  en- 
forced, is  for  certain  moneys  alleged  to  have  been  advanced  by 
him  to  pay  the  expenses  of  himself  and  the  other  commission- 
ers, or  agents,  appointed  by  the  State  of  Alabama  to  locate  the 
"  Swamp  Lands"  appropriated  to  the  State  by  act  of  Congress 
approved  September  2*^,  1850.  It  was  made  the  duty  of  these 
agents  to  select  and  determine,  by  proper  proof,  these  "  Swamp 
Lands "  within  the  limits  of  this  State ;  to  make  a  report  of 
their  work  to  the  Governor,  and  to  procure  patents  for  the 
same  from  the  Ignited  States,  in  the  name,  and  for  the  benefit 
of  the  State.  The  compensation  to  be  received  by  them  was 
twenty  per  cent,  of  the  amount  realized  by  the  subsequent  sale 
of  these  lands,  whenever  disposed  of  by  the  State. — Acts, 
1859-60,  pp.  117-118.  Upon  suit  being  brought  against  the 
State,  it  was  adjudged  that  the  four  commissioners  were  each 
entitled  to  something  less  than  twelve  hundred  dollars ;  the 
heirs  of  one  of  them,  who  had  died,  being  made  parties,  under 
authority  of  a  special  act  of  the  legislature.  The  money  was 
collected,  and  is  now  in  the  custody  of  the  attorney  of  the 
parties,  subject  to  the  control  of  the  Chancery  Court. 

The  bill,  in  substance,  avers  that  the  expenses  of  the  com- 
missioners, incurred  in  the  prosecution  of  their  official  duties, 
were  to  be  borne  equally  by  them ;  that  appellant  was  to  ad- 
vance certain  moneys  deemed  necessary  to  the  execution  of  the 
joint  enterprise,  for  which  he  'waa  to  he  re-imbiirsed  out  of  the 
fund  of  twenty  per  cent.,  when  collected  from  the  State.  It 
is  manifest  that  such  an  agreement,  resting  on  contrnet  made 
between  the  parties,  would,  if  proved,  constitute  a  lien  or 
charge  upon  the  fund  in  question,  which  would  be  in  the  na- 
ture of  an  equitable  mortgage.  All  that  is  required  to  this 
end  is,  that  the  intention  oi  the  parties,  as  deducible  from  the 
contract,  be  clear  in  its  purpose  to  pledge  the  fund  as  a  security 
for  the  debt  created.  Accordingly,  an  agreement  that  a  debt 
shall  be  paid  out  of  the  proceeds  of  certain  property,  or  that 
the  property  shall  be  boxmdfor  the  debt,  has  been  usually  con- 
strued to  create  an  equitable  mortgage. — -'Miller  on  Equitable 
Vol.  Lxxii. 
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Mortgages,  3;  Jones'  Chat.'  Mortg.  §  13;  Donald  v.  Hewitt^ 
33  Ala.  534,  548;  Butts  v,  Brmighton-y  at  present  tenn  {ante^ 
p.  294);  Newlin  v.  McAfee,  64  Ala.  357;  1  Jones'  Mortg. 
|§  166-167;  Jackson,  Morris  cfe  Co.  v.  Uutherford,  at  present 
term.  Such  a  lien,  being  governed  by  the  general  doctrine  of 
tmsts,  constitutes  one  of  the  peculiar  subjects  of  equity  juris- 
diction, being  incapable  of  enforcement  at  law. — Dunning  v. 
Steams,  9  Barb.  (N.  Y.)  630 ;  Kirksey  v.  Means,  42  Ala.  426. 

Independently,  however,  of  this  alleged  contract  lien  claimed 
by  complainant  upon  this  fund,  an  equity  is  originated  in  his 
favor,  arising  out  of  the  relationship  of  the  parties.  We  do 
not  think  this  relationship  is  that  of  pa7'tners,  who  are  joint 
owners  of  the  whole  property,  each  having  the  power  to  trans- 
fer or  dispose  of  the  entire  partnership  enects.  It  is  rather  in 
the  nature  of  a  tenancy  in  common,  created  in  the  fruits  of  the 
joint  venture — a  legal  statvs,  which  has  been  likened  by 
rothier  to  a  "yf«<wi- partnership"  in  some  of  its  characteristics. 
One  of  several  tenants  in  common  can  not  dispose  of  the  whole 
property,  but  Only  of  his  undivided  share.  He  possesses,  as  it 
is  technically  expressed  in  the  books,  "  the  whole  of  an  undi- 
vided moiety  of  the  property,  and  not  an  undivided  moiety  of 
the  whole  property."— 2  Black.  Com.  182,  191-193  ;  Story  on 
Part.  §^  89-90.  One  of  its  essential  attributes  is  unity  of 
possession,  a  violation  of  which,  by  conversion  or  ouster,  is  a 
good  ground  of  action. — Perminter  v.  Kelly ^  18  Ala.  716; 
Bishop  V.  Blair,  36  Ala.  80.  One  most  frequent  illustration 
of  such  a  co-tenancy  is  a  cultivation  or  letting  of  land  on 
shares,  with  an  agreement  among  those  interested  to  divide  the 
specific  products,  or  crops. — Srnyth  v.  Taiikersley,  20  Ala.  212  ; 
tViUiaiNS  V.  Nolen,  34  Ala.  167;  Pruitt  v,  EUi7igton,  59  Ala. 
454. 

The  ascertainment  and  enforcement  of  the  liabilities  growing 
out  of  such  co-tenancies  is  a  fruitful  source  of  equity  jurisdic- 
tion, especially  in  the  matters  of  contribution  and  account. — 1 
Story's  Eq.  Jur.  §§  466,  505 ;  Freeman  on  Co-Tenancy,  §  269. 
It  is  true  that  one  tenant  in  common,  like  a  partner,  can  not 
recover  of  his  co-tenant  compensation  for  services  performed 
by  him,  ordinarily,  in  managing  or  taking  care  of  the  prop- 
erty, without  an  express  or  implied  promise  to  pay  for  such 
services.  The  plain  resSon  is,  that  he  is  doing  nothing  more 
than  his  duty.  But  the  rule  is  otherwise,  where  he  performs 
services  not  imposed  by  his  relation  of  co-tenancy ;  for  these 
may  be  regarded  as  extraordinary  in  their  character — not 
within  the  outy  of  the  one,  nor  the  contemplation  of  the  other. 
Freeman's  Co-Ten.  and  Partition.  So,  of  expenses  necessarily 
incurred,  or  money  advanced  for  the  benefit  of  a  joint  adven- 
ture, the  fruits  of  which  are  to  be  enjoyed  in  common.     If  the 
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duty  to  be  performed  is  joint,  or  common  to  all,  and  not  sev- 
eral as  to  any  one,  the  performance  of  it  would  be  the  removal 
of  a  burden  or  associated  liability,  much  in  the  nature  of  dis- 
charging an  incumbrance,  or  satisfying  a  lien. —  Van  Home  v. 
Forma^  5  John.  Ch.  Rep.  388;  Gwinneth  v,  Thompson^ 
19  Amer.  Dec.  350.  "  The  purchase  of  an  outstanding  title,  the 
removal  of  a  tax,  or  other  lien  or  incumbrance,"  says  Mr. 
Freeman,  "  and  the  payment  of  a  sum  of  money  for  the  pre- 
servation of  the  common  property,  or  for  the  protection  or  as- 
sertion of  some  common  right,  or  the  redress  of  some  common 
injury,  are  all  spoken  of,  in  general  terms,  as  aflFording  a  ground 
of  contmhution  in  favor  of  one  co-tenant,  and  against  another,'^ 
limited,  it  may  be,  to  ''  the  declaration  and  enforcement  of  a 
lien  against  the  property ^^^  and  not  to  be  established  as  a  per- 
sonal liability  for  which  a  recovery  could  be  had  as  upon  an 
implied  assumpsit — Freeman  Co-Ten.  and  Part.  §  263 ;  iVW- 
hold.  V,  Smart,  67  Ala.  326. 

This  right  of  contribution  exists,  Mr  Storj' says,  "for  all 
charges  and  expenditures  incurred  for  the  common  l)enefit.'^ 
1  Storv's  Eq.  §  505.  It  is  not  founded  upon  express  contract, 
but,  like  a  vendor's  lien,  it  is  an  equity  originating  from  the 
nature  of  the  transaction.  True,  it  arises  incidentally  from 
contract ;  but  the  equity  itself  is  implied  from  the  relationship 
of  the  parties,  and  the  character  and  necessity  of  the  duty  per- 
formed for  which  compensation  or  contribution  is  claimed. 
It  has  been  pronounced  "a  general  equity,  founded  on  the 
equality  of  burdens  and  benefits." — Screven  v.  Joyner,  1  Hill's 
Ch.  260.  In  Rankin  v.  Black,  1  Head  (Tenn.),  650,  which 
was  a  joint  purchase  of  land,  and  an  unequal  payment  of  the 
purchase-money,  it  was  said,  that  "  where  the  adventure  is  joint,, 
each  is  entitled  to  participate  equally  in  profit  or  loss,  without 
regard  to  equality  in  payment.  But  it  is  a  clear  principle  of 
equity,  that  the  common  property  will  be  bound  for  any  excess 
paid  by  one  over  the  other.  It  is  analogoiis  to  the  law  of  part- 
nership^ hy  whi^h,  as  hetioeen  the  partners,th£  capital  must  oe  re- 
turned out  of  the  partnership  effects,  before  trie  proJUs  can  be 
divided^  This  underlying  principle,  governing  the  liabilities 
of  tenants  in  common,  is  fully  discussed  and  recognized  in 
Newbold  v.  Smart,  67  Ala.  326,  where  many  cases  are  cited  in 
full  support  of  the  doctrine. 

Under  these  principles,  the  joint  fund  realized  as  compensa- 
tion by  the  commissioners  would  be  chargeable  for  any  moneys 
advanced  by  one  of  the  part-owners  for  the  common  benefit  of 
all ;  the  share  of  each  being  charged  with  the  amount  received 
by  him,  in  excess  of  what  he  has  paid  out  for  like  common 
benefit,  on  account  taken  as  in  ordinary  cases  of  partnership 
dealings. 
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We  do  not  think  the  heire  of  Houston  can  claim  any  more 
than  his  rights  in  the  litigated  fund,  apart  from  any  considera- 
tion of  the  statutes  of  limitation  and  of  nonrdaim.  The  act 
of  December  17, 1873  (Acts  1873,  pp.  65-67),  authorizing  "the 
legal  representatives  or  hsirs "  of  Houston  to  unite  with  the 
other  commissioners  in  their  bill  against  the  State,  was  purely 
remedial,  and  was  not  intended  to  create  or  confer  any  new 
right.  When  they  recover  their  proportionate  part  of  the  fund, 
they  must  take  it  cum  aiiere — charged  with  all  incumbrances,  if 
any,  created  by  their  ancestor,  and  not  discharged  by  operation 
of  law,  or  the  act  of  the  parties. 

The  claim  in  question  does  not  appear,  from  the  averments 
of  the  bill,  to  have  been  barred  by  the  statute  of  limitations, 
or  to  come  within  the  class  of  demands  usually  designated  as 
stale.  The  moneys  are  alleged  to  have  been  advanced  by  the 
complainant,  to  aid  in  carrying  out  the  joint  adventure — the 
execution  of  the  oflScial  duties  imposed  by  the  statute  creating 
the  agency.  The  further  averment  is  made,  that  these  moneys 
"were  to  be  refunded  to  him,  out  of  the  compensation  to  he  re- 
ceived from  the  StaieP  This  compensation  was  not  received  or 
collected  until  some  time  in  the  year  1878;  and  until  then  it  is 
manifest  that  complainant's  claim  did  not  accrue,  and  ne  right 
of  action  could,  therefore,  vest  in  him  prior  to  that  time. 
Hence,  the  statute  did  not  commence  to  run  until  within  less 
than  one  year  before  the  present  bill  was  filed. 

The  question  of  res  adjvdicata  we  leave  undecided,  as  from 
the  face  of  the  bill,  and  without  some  proof,  we  can  not  clearlv 
see  that  the  matters  here  litigated  were  either  actually  decidea, 
or  necessarily  involved,  in  any  previous  suit  or  proceeding  be- 
tween the  same  parties. — McDonald  v.  Mobile  Life  Ins,  Co.; 
65  Ala.  358. 

The  decree  of  the  chancellor  dismissing  the  bill  was  errone- 
ous, and  must  be  reversed,  and  the  cause  will  be  remanded. 


Robinson  v.  Lehman,  Durr  &  Co.       '^^ 

Special  Action  on  the  Case  for  Dama^es^  hy  Landlord  against 
Purchaser  of  Tenants  Crop  with  Notice  of  Lien, 

1.    Landlord's  relation  to  sub-tenant. — At  common  law,  there  was  no 
privity  of  estate  or  contract  between  the  landlord  and  the  under-tenant 
of  his  lessee,  nor  could  he  maintain  any  action  against  such  under-tenant 
ior  the  recovery  of  rent. 
26 
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2.  Landlord's  statutory  lien  a-nd  remedies  against  crop, — ^By  statutory 
provisions  (Rev.  Code,  §§  2961-63),  since  modified  in  the  interest  of  sub- 
tenants (Code,  i  3476),  a  lien  was  given  to  the  landlord,  for  the  rent  of 
the  current  year,  on  the  entire  crops  raised  on  the  rented  premises, 
whether  raised  by  the  tenant  or  by  a  sub-tenant ;  but  this  lien  was  given 
to  the  landlord  for  his  own  protection,  and  he  can  not  be  compelled  to  so 
exercise  his  statutory  right  as  to  protect  or  benefit  another  person  who 
may  have  a  lien  on  the  crop  of  the  under-tenant. 

3.  Saine ;  discharge  of  levy  on  crop  of  und^r-tenant, — ^The  landlord 
having  sued  out  an  attachment  to  enforce  his  statutory  lien  on  the  crops, 
and  having  afterwards  released  the  levy  on  the  crops  of  under-tenants 
who  had  paid  their  rent  to  their  immediate  landlord,  he  does  not  thereby 
forfeit  or  impair  his  right  to  subject  other  portions  of  the  crop,  or  to  pro- 
ceed against  a  third  person  who,  having  knowledge  or  notice  of  his  hen, 
has  received  and  sold  a  portion  of  the  crop ;  and  having  brought  an  ac- 
tion on  the  case  against  a  merchant  who,  having  made  advances  to  the 
under-tenants,  had  received  and  sold  some  of  the  crops  raised  by  them, 
the  latter  has  no  right  to  insist  that  the  demand  shall  be  credited  with 
the  value  of  the  crops  so  released  fron  the  levy  of  the  plaintiff's  attach- 
ment for  rent. 

4.  Apportionment  of  rent  and  statutory  lien. — Under  an  entire  contract 
for  the  rent  of  a  plantation  and  a  ferry  appurtenant  to  it,  at  an  aggregate 
price,  the  rent  and  statutory  lien  can  not  be  apportioned. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  Arrington. 

Williamson  &  Holtzclaw,  for  appellants. 

D.  Clopton,  contra. 

BRICKELL,  C.  J.— The  plaintiff,  on  the  7th  day  of  Feb- 
ruary, 1873,  rented  to  Robert  Y.  Ware  and  Mrs.  Asenath  A. 
Ware,  for  the  current  year,  a  plantation  and  ferry,  for  the  ag- 

fregate  sum  of  fifteen  hundred  dollars,  payable  on  the  ensuing 
rst  day  of  December ;  taking  a  mortgage  on  several  mules, 
and  the  crops  to  be  grown  on  the  plantation  during  the  year, 
to  secure  the  payment  of  the  rent.  The  tenants  entered  into 
possession,  and  underlet  to  one  Robert  Y.  Ware,  jr.,  who  also 
underlet  to  other  tenants,  and  made  crops  of  corn  and  cotton 
on  the  plantation.  At  different  times  auring  the  year,  to  en- 
able Robert  Y.  Ware,  jr.,  to  cultivate  the  crops,  he  and  Robert 
Y.  Ware,  the  tenant  in  chief,  obtained  advances  from  the  de- 
fendants, Lehman,  Durr  &  Co.;  giving  them  mortgages  on  the 
crops  to  be  grown  and  cultivated,  to  secure  the  payment  of 
fiueii  advances.  In  November,  1873,  Robert  Y.  Ware,  jr.,  de- 
livered to  the  defendants,  to  be  applied  to  the  satisfaction  of 
the  mortgages,  sixteen  bales  of  cotton  which  had  been  grown 
on  the  plantation ;  nine  bales  of  which  he  had  raised,  and  seven 
bales  of  which  he  had  received  from  his  tenants  for  rent  and 
advances.  In  December,  1873,  the  plaintiff,  claiming  a  land- 
lord's lien  for  rent,  sued  out  an  attachment  against  his  lessees^ 
Vol.  lzzii. 
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which  he  caused  to  be  levied  on  corn  and  cotton  belonging  to 
the  under-tenant,  Robert  Y.  Ware,  jr.,  and  also  on  corn  and 
cotton  belonging  to  bis  tenants,  all  of  which  had  been  raised 
upon  the  rented  plantation.  The  corn  and  cotton  belonging  to 
Kobert  Y.  Ware,  ir.,  was  sold  under  the  attachment,  producing 
three  hundred  and  fifty  dollars,  which  was  applied  to  the  pay- 
ment of  the  rent.  The  com  and  cotton  belonging  to  his  ten- 
ants, which  was  levied  upon,  and  was  of  suflScient  value  to  have 
paid  the  balance  of  the  rent  due  to  the  plaintiff,  he  released  to 
such  of  the  tenants  to  whom  it  belonged  as  remained  upon  the 
plantation  the  ensuing  year,  whether  they  had  or  had  not  paid 
to  Robert  Y.  Ware,  jr.,  the  rent  and  advances  due  him  from 
them.  The  rental  value  of  the  plantation,  exclusive  of  the 
ferry,  was  one  thousand  to  twelve  hundred  dollars ;  and  of  the 
ferry  alone,  was  from  three  to  five  hundred  dollars.  The  ac- 
tion is  case,  to  recover  of  the  defendants  the  value  of  the  six- 
teen bales  of  cotton  received  by  them  and  sold,  thereby  render- 
ing unavailing  the  lien  of  the  plaintiff  for  the  payment  of  the 
rent  due  him. 

The  City  Court  instructed  the  jury,  that  if  the  attachment 
sued  out  by  the  plaintiff  was  levied  upon  crops  raised  upon  the 
plantation,  of  value  suflicient  to  pay  the  rent,  and  he  released 
a  part  thereof  from  levy,  the  value  of  the  part  released  must 
be  deducted  from  the  rent  due  him,  although  it  belonged  to 
under-tenants  who  had  paid  their  rent  to  their  immediate  land- 
lord. The  court  also  instructed  the  jury,  that  the  plaintiff  had 
a  lien  on  the  crops,  only  for  the  payment  of  so  much  of  the 
aggregate  rent  as  was  the  fair  rental  value  of  the  plantation, 
exclusive  of  the  rental  value  of  the  ferry.  The  court  refused, 
on  the  request  of  the  plaintiff  for  instructions  to  the  jury,  to 
instruct  them  that  the  defendants  had  no  right  to  complain  that 
he  had  released  to  the  under-tenants,  who  had  paid  their  rents 
to  their  landlord,  such  parts  of  the  corn  and  cotton  levied  upon 
as  belonged  to  them.  These  rulings  of  the  City  Court  are  now 
assigned  as  error. 

Tne  statute  of  force 'when  these  transactions  occurred  gave  to 
the  landlord  a  lien  on  the  crop  grown  on  rented  premises,  for 
the  rent  of  the  current  year.— Rev.  Code,  §§  2961-63.  The 
lien  extended  to  the  entire  crop  raised  on  the  premises,  whether 
it  was  the  product  of  the  labor  of  the  original  lessee,  or  of  un- 
der-tenants leasing  from  him. — Oivens  v.  Easley^  17  Ala.  385. 
There  was  not  then,  as  there  is  now,  a  statutory  provision  re- 
quiring the  landlord  to  exhaust  the  crops  of  the  original  lessee, 
before  resorting  to  and  subjecting  the  crops  of  the  under-lessee. 
The  liability  of  the  crop  oi  the  under-tenant  to  pay  the  rent  of 
the  original  lessee  was  purely  and  strictly  statutory.  For,  by 
the  common  law,  between  the  lessor  and  the  tenant  of  his  lessee 
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there  was  neither  privity  of  estate,  nor  of  contract,  and  for  the 
recovery  of  rent  tne  lessor  could  maintain  no  action  against  the 
under-lessee.  When  he  paid  rent  to  his  immediate  landlord,  he 
was  discharged  from  all  liability. — Taylor  Land.  &  Ten.  §  484. 
The  purpose  of  the  statute  was  not  to  fix  upon  the  under-les- 
see a  personal  liability  for  the  rent  owing  by  his  immediate 
landlord,  but  the  primary  appropriation  of  all  crops  grown  on 
the  rented  lands,  to  the  payment  of  the  rent  accruing  for  the 
current  year,  without  regard  to  the  ownership  of  the  crops,  or 
the  agencies  employed  in  producing  them.  The  lessor  had  the 
option,  now  qualified  by  statute,  to  proceed  and  charge  the  crop 
of  his  own  tenant,  or  of  the  under-tenant,  or  to  proceed  and 
charge  both  crops  indiscriminately.  The  option  was  given 
simply  to  secure  to  him  the  payment  of  the  rent  issuing  out  of 
the  premises.  But  what  of  reason  or  justice  is  there  in  com- 
pelling him  to  an  exercise  of  the  option  so  that  other  creditors 
may  be  let  in  to  enforce  subordinate  liens  or  charges  upon  the 
crops  of  the  original  lessee  ?  If  the  under-lessee  had  paid  rent 
to  his  landlord,— and  that  is  the  predicate  of  the  instruction  re- 
quested by  the  appellant, — it  would  be  simple  injustice  to  com- 
pel the  original  landlord  to  proceed  against  his  crops,  for  the 
exoneration  of  the  crops  of  the  original  lessee ;  an  injustice  a 
court  of  equity  would  prevent,  if  the  crop  of  the  original  lessee 
was  sufficient  for  the  payment  of  the  rent.  Or,  if  the  under- 
lessee  has  not  paid  his  rent,  upon  what  principle  can  the  land- 
lord be  compelled  to  pursue  his  crop,  to  make  room  for  the  ad- 
mission of  other  creditors  of  the  original  lessee  to  charge  his 
crops? 

The  principle  is  general  and  equitable,  that  if  a  creditor 
has  a  lien  on,  or  interest  in  two  funds,  as  a  security  for  his  debt, 
and  another  creditor  has  a  lien  on  or  interest  in  one  of  them 
only  for  the  security  of  his  debt,  he  who  has  the  security  of  the 
two  funds  shall  not  unnecessarily  so  exercise  his  right  of  re- 
course upon  them  as  to  disappoint  him  who  has  the  security  of 
one  only.  The  principle  is,  of  itself,  a  pure  equity,  founded  on 
high  considerations  of  justice,  and  is  never  applied  so  as  to  work 
injustice.  In  its  operation,  it  is  confined  to  cases  where  two  or 
more  persons  are  creditors  of  the  same  debtor,  and  have  suc- 
cessive demands  upon  the  same  property,  the  one  prior  in  riffht 
having  other  securities.  It  has  no  application  as  between  credit- 
ors of  different  persons.— 1  Story  Eq.  §§  633,  641-43.  "We 
have  gone  this  length,"  said  Lord  Eldon,  in  Ee  parte  Kendal 
(17  Vesey,  520),  "  if  A  has  a  right  to  go  upon  two  funds,  and  B 
upon  one,  having  both  the  same  debtor,  and  the  funds  are  the 
property  of  the  same  person,  A  shall  take  payment  from  that 
fund  to  which  he  can  resort  exclusively,  so  that  both  may  be 
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paid.  But  it  was  nev^r  said,  that  if  I  have  a  demand  against  A 
and  B,  that  a  creditor  of  B  shall  compel  me  to  go  against  A, 
without  more.  If  I  have  a  demand  against  both,  the  creditors 
of  B  have  no  right  to  compel  me  to  seek  payment  from  A,  if 
not  founded  in  some  equity,  giving  B^  for  his  own  aake^  as  if 
he  were  surety,  &c.,  a  riffnt  to  compel  me  to  seek  payment  of 
A.  It  must  be  established  that  it  is  just  and  equitable  that  A 
cuaJU  to  pay  in  the  ji/r%t  instance^  or  there  is  no  equity  to  com- 
pel a  man  to  go  against  A,  who  has  resort  to  both  funds."  And 
upon  this  basis,  the  doctrine  is  established  in  this  country. — 2 
Lead.  Cases  Eq.,  4th  Am.  ed.  273  ;  Dorr  v.  Shaw,  4  Johns.  Ch. 
17;  Reynolds  v.  TooJcer,  18  Wend.  591. 

The  appellees  were  not  creditors  of  the  under-tenants,  nor 
had  they  any  lien  upon  the  crops  which  were  raised  by  them. 
The  lien  of  their  mortgage  extends  to  and  embraces  only 
the  crops  of  the  original  lessee,  and  there  is  no  justice  in  their 
claim  that  the  crops  of  the  under-tenants  should  be  charged 

f)rimarily  with  the  payment  of  the  rent  due  from  the  original 
essee,  that  they  may  be  paid.  The  City  Court  erred  in  the 
firet  instruction  given  the  jury,  and  in  the  refusal  of  the  one 
requested  by  the  appellant. 

It  is  insisted,  however,  that  although  there  may  be  error  in 
the  giving  and  refusal  of  these  instructions,  it  is  error  without 
injury,  as  it  appears  that  the  appellant  had  not  the  lien  of  a 
landlord,  but  the  right  and  title  of  a  mortgagee,  and  the  present 
action  is  therefore  misconceived.  The  answer  is,  that  the  re- 
cord does  not  sliow  this  point  was  made  in  the  City  Court ;  and 
it  is  clear  that  it  had  no  influence  in  inducing  the  rulings  of 
the  court  we  have  pronounced  erroneous.  Under  these  circum- 
stances, it  would  not  be  just,  if  this  proposition  is  well  founded, 
now  to  make  it  the  ground  of  afMrmance. — Cotton  v.  Thompson, 
25  Ala.  671. 

The  lien  given  the  landlord  was  by  the  statute  limited  to  the 
rent  of  the  premises  upon  which  the  crops  were  raised — it  did 
not  extend  to  the  rent  of  other  premises,  or  to  any  other  debt 
or  demand.  If  the  ferry  had  been  rented  separately  from  the 
plantation  ;  or,  if  in  the  contract  of  renting  a  distinct  rent  had 
been  fixed  upon  it,  from  that  fixed  upon  the  plantation,  and  a 
single  obligation  taken  for  the  aggregate  rent ;  if  the  lien  of  the 
landlord  was  not  thereby  discharged,  it  may  be  the  second  in- 
struction given  by  the  City  Court  would  assert  a  correct  legal 
proposition.  The  contract  of  renting  was,  however,  entire — for 
the  plantation  and  ferry,  the  ferry  passing  to  the  lessee  as  a 
mere  appurtenance  to  the  plantation.  It  may  have  enhanced 
the  rent,  as  improvements  upon  the  plantation  would  have  en- 
hanced it;  but  there  is  no  principle  upon  which  the  rent  can 
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be  apportioned,  and  the  rental  value  of  the  ferry  separated  from 
the  rental  value  of  the  plantation. 

The  judgment  of  the  City  Court  must  be  reversed,  and  the 
cause  remanded. 


Patterson  v.  Kicker. 

,]|  Jg  Statutory  Detintie  for  Mule. 

1.  Possession  as  evidence  of  title. — ^The  poBsesBion  of  personal  property 
is  prima  facie  evidence  of  title,  or  ownership ;  and  this  principle  applies 
to  personal  property  belonging  to  the  wife,  whether  the  possession  be  in 
her,  or  in  her  husband  as  her  trustee,  or  in  both  jointly  m  recognition  of 
her  right. 

2.  Presumption  as  to  character  of  wife*s  estate. — As  a  rule  of  evidence, 
personal  property  in  the  possession  of  the  wife,  or  in  the  possession  of 
her  husband  as  trustee  for  her,  or  in  their  joint  possession,  will  be  pre- 
sumed to  be  held  as  part  of  her  statutory  estate,  under  the  laws  which 
have  now  been  of  force  for  more  than  thirty  years,  unless  affirmatively 
shown  to  be  an  equitable  estate. 

3.  Proof  of  title  to  personalty  by  writing. — Although  a  recovery  of  per- 
sonal property  may  be  had  on  proof  of  possession,  in  the  absence  of 
countervailing  evidence ;  yet,  if  the  plaintiff  undertakes  to  prove  title  by 
a  writen  instrument,  he  must  produce  it,  or  satisfactorily  account  for  ite 
non-production ;  and  if  the  instrument  is  produced,  and  has  attesting  wit- 
nesses, its  execution,  can  not  be  proved  by  a  third  person. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  Mrs.  Elizabeth  Patterson,  against 
J.  A.  Kicker,  to  recover  a  mule  nauied  Crray^  with  damages 
for  its  detention ;  and  was  commenced  on  March  20th,  1882. 
On  the  trial,  in  consequence  of  adverse  rulings  of  the  court  on 
the  evidence,  the  plaintiflf  took  a  nonsuit,  with  a  bill  of  excep- 
tions, in  which  the  facts  are  thus  stated :  "  The  plaintiff  intro- 
duced as  a  witness  her  husband,  J.  Patterson,  who  testified  that^ 
at  the  time  of  their  marriage,  which  occurred  since  1852,  plain- 
tiff was  possessed  in  her  own  right  of  a  mare,  which  had  been 
fiven  to  her  by  her  father;  that  said  mare  afterwards  had  a 
orse  colt,  which  was  raised  by  witness  and  his  wife,  and  which, 
in  December,  1881,  after  it  was  grown,  he  exchanged  with  one 
J.  R.  Beard  for  two  mules,  one  of  which  is  the  mule  here  sued 
for ;  that  he  did  not,  at  tlie  time,  disclose  to  said  Beard  that  the 
horse  belonged  to  his  wife,  and  no  writings  were  executed  be- 
tween them  ;  that  afterwards,  when  Beard  discovered  the  own- 
ership of  the  property,  he  executed  the  paper  marked  Echihit 
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A  ;  that  he  (witness)  carried  the  two  mules  home,  and  showed 
them  to  his  wife  (plaintiff),  who  made  no  objection  to  the  trade^ 
and  has  never  repudiated  the  same ;  and  that  said  Beard  still 
retains  said  horse.  Plaintiff  then  offered  to  show,  by  parol  evi- 
dence, that  soon  after  said  exchange  was  made,  and  after  plain- 
tiff  had  seen  said  mules,  and  had  consented  to  the  exchange,  she- 
executed  to  said  J.  E.  Beard,  iointly  with  her  husband,  m  the 
presence  of  two  witnesses,  a  bill  of  sale  for  said  horse,  and  de- 
livered the  same  to  said  Beard,  and  had  not  seen  it  since.  The 
court  refused  to  allow  plaintiff  to  make  such  proof,  and  plain- 
tiff duly  excepted  to  this  action  of  the  court.  Plaintiff  then 
offered  in  evidence  said  paper  writing  marked  Exhibit  A ,  ac- 
companied by  proof,  by  said  witness,  J.  Patterson,  that  paid 
paper  was  executed  by  said  J.  K.  Beard,  and  that  one  of  the 
mules  mentioned  therein  was  the  mule  sued  for  in  this  action. 
Defendant  objected  to  the  introduction  of  said  paper  as  evi-^ 
dence,  on  the  ground  that  the  same  purported  to  be  attested  by 
two  witnesses,  and  neither  of  said  attesting  witnesses  now  ap- 
peared to  prove  the  execution  of  said  paper.  Thereupon,  the 
court  refused  to  allow  said  paper  to  be  read  in  evidence ;  to 
which  action  of  the  court  the  plaintiff^uly  excepted."  Echihit 
Ay  mentioned  above,  is  a  bill  of  sale  for  two  mules,  sold  by  J. 
R.  Beard  to  Mrs.  Elizabeth  Patterson  ;  being  without  date,  and 
attested  by  J.  R.  Burnett  and  A.  P.  Johnson  as  witnesses. 
These  rulings  of  the  court  are  now  assigned  as  error. 

GuNTER  &  Blakey,  for  appellant. 

J.  M.  Falknee,  contra, 

SOMERVILLE,  J. — The  legal  principle  is  one  of  common- 
learning,  that  possession  of  personal  property  is  priraa  fade 
evidence  of  title,  or  ownership. — 2  Wliart.  Ev.  §  1331 ;  Sparks^ 
V,  Eaiols,  17  Ala.  211 ;  1  Bnck.  Dig.  806,  §  37.  There  is  no 
reason  why  tlie  title  of  the  wife,  to  property  owned  by  her,  can 
not  be  proved  in  the  same  manner,  as  that  owned  by  one  sid 
juris.  It  is  well  settled,  that  the  possession  by  the  husband,  of 
property  belonging  to  the  wife's  statutory  separate  estate,  is- 
referable  to  his  representative  capacity  as  trustee.  Tlie  fact  of 
a  joint  possession,  therefore,  can  not  complicate  the  principle 
in  the  simplicity  of  its  application. —  Brunson  and  W!fe  v. 
Brooks,  68  Ala.  248 ;  Oioynn  v.  HamiUon,  29  Ala.  233. 

It  was  no  doubt  competent  for  the  plaintiff  to  prove,  by  oral 
evidence,  her  ownership  of  the  mule  for  the  recovery  of  which 
the  present  action  was  brought.  The  possession  of  the  property 
by  herself,  or  by  her  husband  in  recognition  of  her  title,  or  by 
both  jointly  claiming  it  as  her  property,  would  be  presumptive 
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evidence  of  snch  ownership.  "  All  property  of  the  wife,"  the 
statute  provides,  "  held  by  her  previoua  to  the  marriage,  or 
which  stie  may  become  entitled  to  after  the  marriage,  in  any 
numner^  is  the  separate  estate  of  the  wife." — ^Code,  1876, 
§  2705 ;  Const.,  1875,  Art.  x,  §  6.  All  property  held  under  the 
provisions  of  this  statute,  is  the  statutory  separate  estate  of  the 
wife ;  and  to  take  a  given  case  out  of  its  influence,  words  are 
required  clearly  indicating  an  intent  to  exclude  the  marital 
rignts  of  the  husband. — Short  v.  Battle^  52  Ate.  456 ;  Smith  v, 
McOuire^  67  Ala.  34.  In  view  of  the  fact  that  the  present 
system,  creating  separate  estates  in  married  women,  has  now  been 
in  force  in  this  State  for  over  a  third  of  a  century,  it  is  safe  to 
assert  that  all  property  owned  by  married  women  may  be  pre- 
sumptively considered  as  held  by  them  under  the  statute  of  the 
State,  until  the  contrary  is  shown.  The  statute  is  broad  and 
comprehensive,  and  may  be  taken  as  the  general  rule  of  prop- 
erty tenure.  The  exception  to  the  rule  is  found  in  the  other 
class  of  separate  estates  called  equitable,  and  which  are  created 
by  contract.  This,  it  is  needless  to  say,  is  a  rule  of  evidence, 
and  not  of  pleading. 

Under  the  influence  oftthese  principles,  it  was  competent  for 
the  plaintiff,  as  above  stated,  to  prove  her  possession  of  the 
property  in  question,  2iS  prima  facie  evidence  of  her  title  ;  and 
such  title  would  presumptively  be  the  ownership  of  a  statutory 
separate  estate,  liable,  or  course,  to  be  rebutted  by  countervail- 
ing evidence.  But,  if  the  plaintiff  insisted  on  going  further, 
by  proving  title  by  written  conveyance,  such  writing  should 
have  been  proved  according  to  the  established  principles  of  evi- 
dence, which  required  its  production,  or  else  the  proof  of  its 
loss  or  destruction,  in  order  to  let  in  secondary  evidence  of  its 
contents.  The  familiar  case  cited  in  all  the  books  is  the  fact  of 
tenancy,  which  may  be  proved  orally  by  the  payment  of  rent, 
although  there  be  a  written  contract  between  the  landlord  and 
tenant ;  yet  the  contract  itself  must  be  produced,  if  it  is  sought 
to  prove  the  tenancy  through  medium  of  it,  or  to  establish 
the  terms  of  the  instrument. — 1  Greenl.  Ev.  §  87;  1  Whart. 
Ev.  §§  77-78;  Powell's  Ev.  (4th  ed).  63;  Roscoe's  Cr.  Ev.  (7th 
ed.)  pp.  6-7,  notes  (1)  and  (2). 

There  is  no  error  in  the  rulings  of  the  court  on  the  evidence, 
and  the  judgment  is  aflfirmed. 
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BUI  in  Equity  to  enforce  Vendor^ 8  Lien  on  Land,  ys&  ^ 

I  72"  409 
1.  Revision  of  chancellor* 8  rulings  on  exceptions  to  register's  report. — On  |lw  201 
appeal  from  the  chancellor's  decree  overruling  e^cceptions  to  the  regis- 
ter's report  npon  matters  of  account,  dependent  upon  the  register's  con- 
clusions from  the  evidence  adduced  before  him,  this  court  will  indulge 
all  reasonable  presumptions  in  favor  of  the  register's  rulings,  and  will 
not  disturb  them  unless  they  are  clearly  shown  to  be  wrong. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Fobter. 

The  original  bill  in  this  case  was  filed  on  the  29th  January, 
1880,  by  Thomas  Banks,  against  John  Gindrat  Winter;  and 
sought  to  enforce  an  alleged  vendor's  lien  on  a  tract  of  land, 
for  a  balance  of  the  purchase-money  due  by  the  terms  of  the 
written  contract  between  the  parties.  Banks  was  in  possession 
of  the  tract  of  land  at  the  time  he  agreed  to  sell  to  Winter ; 
but  a  bill  in  chancery  was  then  pending  against  him,  in  favor 
of  the  personal  representative  of  R.  D.  Gregg,  deceased,  involv- 
ing the  title  to  the  land  (the  case  being  reported  as  Grigg  v. 
Banks^  59  Ala.  311).  By  the  terms  of  the  contract  between 
the  parties,  as  reduced  to  writing,  and  signed  by  both  parties, 
a  copy  of  which  was  made  an  exhibit  to  the  bill,  the  agreed 
price  was  $4,000,  of  which  $2,000  was  paid  in  cash,  and  the 
purchaser  gave  his  two  notes,  for  $1,000  each,  with  interest, 
for  the  residue ;  and  the  contract  contained  a  further  stipula- 
tion, that  the  future  costs  of  the  suit,  and  the  fee  of  said  Banks' 
solicitor  for  future  services  in  the  pending  suit,  should  be  paid 
by  said  Winter.  The  contract  contained  further  stipulations, 
as  to  the  retention  of  possession  by  Banks,  the  cultivation  of 
parts  of  the  land  under  a  lease,  and  the  division  of  the  crops ; 
but  these  stipulations  are  not  material,  as  the  case  is  here  pre- 
sented. The  bill  alleged  that  the  greater  part  of  the  last  note, 
between  $500  and  $1,000,  was  still  unpaid,  with  solicitor's  fees 
and  costs  which  the  defendant  had  agreed  to  pay ;  and  sought 
to  subject  the  land,  by  sale,  to  the  payment  of  this  amount. 
An  answer  was  filed  by  the  defendant,  insisting  that  the  de- 
fendant had  received,  in  partial  payments,  and  the  proceeds  of 
crops  received  and  sold  by  him,  more  than  the  amount  due  on 
the  notes  given  for  the  purchase-money ;  and  denyine  that  the 
complainant  had  paid  or  assumed  any  costs  or  solicitors  fees  for 
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which,  by  the  tenns  of  the  contract,  the  defendant  was  liable. 
The  defendant  having  transferred  his  interest  in  the  land  and 
the  contract,  before  the  filing  of  the  bill,  to  Mrs.  Mary  E.  Win- 
ter, she  was  brought  in  as  a  defendant  by  an  amended  bill,  and 
filed  an  answer  setting  up,  in  substance,  the  same  defenses. 
The  chancellor  ordered  a  reference  to  the  register  as  to  the 
matters  of  account,  and  each  party  reserved  exceptions  to  the 
register's  report.  The  account,  as  stated  by  the  register,  showed 
a  oalance  of  $693.55  due  to  the  complainant,  with  interest 
from  April  15th,  1882;  and  the  chancellor  confirmed  his  re- 
port, with  some  trifling  alterations,  overruling  the  exceptions 
of  each  party,  on  the  authority  of  Lehman  v.  Levy  (69  Ala.  48), 
on  the  ground  that  the  evidence  did  not  clearly  show  error  in 
the  register's  conclusions.  The  defendants  appeal  from  this 
decree,  and  here  assign  as  error  the  overruling  of  their  several 
exceptions  to  the  register's  report. 

GuNTER  &  Blakey,  for  appellants. 

D.  Clopton,  and  Rice  &  Wiley,  contra. 

BRICKELL,  C.  J. — The  assignments  of  error  refer  only  to 
the  oue  ruling  on  exceptions  to  the  report  of  the  register  upon 
matters  of  account  between  the  parties.  On  appeal  from  a  de- 
cree of  the  chancellor,  overruling  exceptions  to  the  report  of 
the  register  on  questions  and  matters  of  account  dependent 
upon  the  conclusions  drawn  by  the  register  from  evidence  pro- 
duced before  him,  all  reasonable  presumptions  are  indulged  to 
support  his  rulings,  and  they  will  not  be  di8turl>ed  unless  sliown 
to  be  clearly  wrong. — Kinsey  v.  KinseUy  37  Ala.  393 ;  Mahone 
V.  WUliams,  39  Ala.  202 ;  Lehman  v.  Leoy^  69  Ala.  48.  After 
a  careful  examination,  we  are  not  prepared  to  pronounce  them 
erroneous. 

The  first  exception  refers  to  the  allowance  of  the  fee  paid 
by  Banks  to  solicitors,  for  services  rendered  in  the  suit  of 
Gregg  i\  Banks,  The  liability  of  Winter  to  pay  the  fee,  if  it 
was  compensation  for  services  rendered  after  he  entered  into 
the  contract  of  purchase,  can  not  be  denied.  The  evidence 
showing  that  it  was  for  such  services,  and  not  for  antecedent 
services,  may  be  meagre ;  but  yet  it  had  a  tendency  to  prove 
the  fact,  and  was  the  only  evidence  upon  the  point  which  was 
introduced.  If  the  fact  were  otherwise,  and  the  fee  included 
services  rendered  prior  and  subsequent  to  the  contract  of  pur- 
chase, the  evidence  of  it  could  have  been  produced  by  the  de- 
fendants. As  they  offered  no  evidence  upon  the  point,  we  can 
not  say  the  register  erred  in  concluding  that  the  fee  was,  under 
the  contract,  properly  chargeable  to  Winter. 

Vol.  lxzii. 
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The  matter  of  exceptions  seems  to  have  been  very  fully  and 
carefully  examined  and  considered  by  the  chancellor,  and  we 
are  satisfied  with  his  conclusions.  It  is  not  clearly  and  satis- 
factorily shown  that  the  register  erred  in  any  of  the  rulings  to 
which  the  exceptions  are  directed,  and  they  ought  not  to  have 
been  disturbed. 

Affirmed. 

Stonk,  J.,  not  sitting. 
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City  Council  of  Montgomery  v.  T^rlght.        

78    411. 

Action  for  Damages  offainst  Municipal  Corporations/or  Per-  ijoo  i^l 

sonal  Injuries  caused  by  Defects  in  Streets,  lio»j[i5 

113868 

1.  Judicial  notice  of  municipal  charter. — The  charter  of  a  munici{)al  i  72  41T 
corporation  is  a  public  statute,  of  which  the  courts  will  take  judicial  I^JQ  fi93i 
notice.  [  72  ill) 

2.  Averment  of  corporate  character  and  name. — In  an  action  against  a  |l28  6461 
municipal  corporation,  described  by  its  corporate  name,  it  is  not  neces-  72  411I 
Bary  to  aver  in  the  com{)laint  that  the  defendant  is  a  body  corporate,            138  j47| 
since  the  court  will  take  judicial  notice  of  that  fact,  and  of  the  identity  of            1  72  4111 
the  defendant  as  such  corporation.  137  20Q| 

3.  Averment  of  corporate  duty  to  keep  streets  and  side-walks  in  repair. 
When  the  duty  of  keeping  *'  the  streets  and  highways  in  repair  *'  is  im- 
posed on  a  corporation  by  its  charter,  it  is  only  necessary  to  aver  the 
existence  of  this  duty  by  way  of  inducement,  when  declaring  against  the 
corporation  for  damages  resulting  from  its  breach ;  and  this  is  done  with 
Buincient  certainty  by  the  general  allegation,  **  which  the  defendant  is 
bound  to  keep  in  repair.*' 

4.  Action  against  municipal  corporation ,  for  damages;  notice  of  defect  in 
street  or  side-walk. — To  maintain  an  action  against  a  municipal  corporation 
for  damages,  on  account  of  injuries  resulting  from  its  failure  to  keep  the 
streets  and  side-walks  in  proper  repair,  the  plaintiff  must  aver  and  prove 
actual  notice  of  the  defect  in  the  street  or  side- walk,  or  facts  from  which 
constructive  notice  will  be  inferred  ;  and  such  constructive  notice  may  be 
inferred  from  the  notoriety  of  the  defect,  and  its  continuance  for  such 
length  of  time  as  to  raise  the  presumption  that  the  proper  municipal  of- 
ficers did  in  fact  know,  or  with  due  vigilance  and  care  ought  to  have 
known  it. 

6.  Duty  to  keep  streets  and  side-walks  in  repair. — The  duty  of  keeping 
its  streets  and  siae-walks  in  repair,  when  imposed  by  statute  on  a  muni- 
cipal corporation,  is  unquestioned,  and  may  exist  without  express  statu- 
tory provision;  and  this  duty  extends  to  the  whole  width  of  those 
thoroughfares,  and  requires  that  they  shall  be  kept  in  proper  condition 
for  safe  travel  by  night  as  well  as  by  day. 

6.  Negligence;  when  question  offacty  or  of  law. — When  the  facts  are 
disputed,  or  when  different  conclusions  may  be  drawn  from  the  undis- 
puted facts,  negligence  vel  non  is  a  question  of  fact  for  the  determination 
of  the  jury  ;  but,  when  the  facts  are  undisputed,  and  the  inference  to  be 
drawn  from  them  is  clear  and  certain,  it  is  a  question  of  law. 
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7.  Contributory  negligence;  when  not  imputed  to  plaintiff. — ^When  the 
evidence  shows  that  the  route  selected  by  plaintiff,  at  the  time  he  was  in- 
jured hjr  a  fall  caused  by  a  **  wash-out**^  in  the  side- walk,  was  the  route 
ordinarily  travelled  with  safety  by  all  persons  on  foot  going  in  that  direc- 
tion, that  the  side- walk  at  that  point  was  wide  enough  for  safe  passage 
on  the  inside  of  the  "  wa^h-out,  and  that  there  was  no  side- walk  on  the 
other  side  of  the  street ;  contributory  negligence  can  not  be  imputed  to 
him,  because  he  had  knowledge  of  the  defect  in  the  side-walk,  and  did  not 
select  a  different  route.  • 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  William  Wright,  against  "  the 
City  Council  of  Montgomery,"  without  other  descriptive  words ; 
and  was  commenced  on  the  5th  November,  1881.  The  complaint 
was  in  these  words :  ''  The  plaintiff  claims  of  the  defend- 
ant ten  thousand  dollars  as  damages,  and  plaintiff  avers  that 
there  is  in  the  city  of  Montgomery  a  public  highway,  called 
Bell  street,  leading  from  Golathwaite  street  in  said  city  west  to 
the  corporate  limits  thereof,  which  the  defendant  is  bound  to 
keep  in  repair ;  and  that  that  portion  of  the  north  side  of  said 
Bell  street,  lying  between  HoU  and  Ilanrick  streets,  was  negli- 
gently suffered  by  the  defendant  to  be  out  of  repair,  whereby 
plaintiff,  travelling  therein,  and  using  due  care,  on,  to-wit,  the 
night  of  October  22d,  1881,  was  hurt;  to  plaintiff's  damage  as 
aforesaid,  and  therefore  he  sues.  And  plaintiff  claims  of  de- 
fendant the  further  sum  of  ten  thousand  dollars  as  damages; 
and  plaintiff  avers  that  it  was  the  duty  of  defendant  to  keep  the 
streets  of  the  city  of  Montgomery  in  repair,  but  that  it  negli- 
gently suffered  a  street  in  said  city,  called  BelZ  street,  to  be  and 
remain  in  bad  repair,  and  unfit  for  the  ♦safe  use  of  citizens  and 
others  in  walking  along  the  same,  for  a  long  space  of  time  ;  and 
especially  that  it  negligently  suffered  the  side-walk  on  the  north 
side  of  said  street,  at  a  point  between  Hanrick  and  Holt  streets, 
to  be  and  remain  in  such  bad  repair  that  the  same  was  danger- 
ous in  its  use  in  walking,  by  reason  of  a  hole  so  left  by  it  in  the 
edge  of  said  side-walk,  aoout  five  feet  from  the  north  edge  there- 
of, and  more  than  two  feet  in  depth,  and  in  the  part  commonly 
used  by  those  walking  along  said  street;  and  that  while  plain- 
tiff was  walking  along  said  street  and  side- walk,  carefully  and 
prudently,  on  Uie  niglit  of  October  22d  last,  he,  without  fault 
or  neglect  of  his  own,  stepped  with  one  foot  into  said  hole  so 
negligently  let  and  suffered  by  defendant  to  remain  in  said  side- 
walk, and,  by  reason  thereof,  fell  with  great  violence ;  whereby 
he  was  caused  great  pain  and  suffering,  for  a  long  time,  and 
was  permanently  injured  and  disabled  from  the  periormance  of 
his  work,  and  has  become  liable  for  a  large  sum  of  money  for 
nursing,  medical  attendance  and  medicines,  necessary  to  relieve 
his  pain,  injury  and  suffering  sustained  by  said  fall ;  all  of  which 
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was  suffered  by  reason  of  defendant's  negligent  failure  to  keep 
and  maintain  street  in  proper  repair  for  tne  safe  use  of  citizens 
and  others,  as  it  was  its  duty  to  do ;  to  plaintiflPs  damage,"  &c. 

The  defendant  demurred  "  to  the  complaint,  in  short  by  con- 
sent," on  the  following  grounds  as  specified :  1st,  "  because 
the  complaint  does  not  snow  that  the  defendant  is  a  corpora- 
tion ; "  2d,  "  because  the  complaint  does  not  show  that  it  was 
the  defendant's  duty  to  keep  said  street  or  side-walk  in  repair ; " 
3d,  "  because  the  complaint  does  not  aver  facts  showing  that  it 
was  defendant's  duty  to  keep  said  street  or  side-walk  in  repair ; " 
4th,  "  because  the  complaint  does  not  show  that  Bell  street  is  a 
street  established  by  defendant;"  6th,  "  because  the  complaint 
does  not  aver  or  show  that  said  street  or  side-walk  was  suffered 
to  remain  out  of  repair  for  an  anreasonable  time."  The  court 
overruled  the  demurrer,  and  the  defendant  then  pleaded,  "  in 
short  by  consent — 1st,  the  general  issue ;  2d,  want  of  ordinary 
care  by  plaintiff;  3d,  contributory  negligence  by  plaintiff." 
The  trial  was  had  on  issue  joined  on  these  several  pleas. 

On  the  trial,  a  bill  of  exceptions  was  reserved  by  the  defend- 
ant, in  which  the  facts  are  thus  stated :  ''  The  plaintiff  offered 
evidence  tending  to  show  that  Bell  street  was  a  street  in  the 
city  of  Montgomery  laid  out  by  the  defendant,  having  a  road- 
way of  some  fifty  feet  in  width,  and  a  side-walk  for  foot  passen- 
gers, laid  out  and  worked  by  the  city,  only  on  the  north  side  of 
flie  street  at  the  point  where  the  injury  occurred  ;  that  no  side- 
walk was  laid  out  or  worked  by  the  city  on  the  south  side  of 
said  street  for  some  distance  above  and  below  the  said  point ; 
that  the  said  side- walk  on  the  north  side  was  laid  out  about  ten 
feet  wide,  and  was  of  that  width  for  some  distance  above  and 
below  that  point,  but  had  been  washed  down  to  a  width  of 
about  seven  feet  for  several  feet  above  and  below  that  point ; 
that  this  side- walk  was  situated  some  three  feet,  or  more,  above 
the  road-way ;  that  at  a  point  on  said  side-walk  about  midway 
between  HoU  and  Hanrick  streets,  there  was  a  washrout  on  the 
outer  edge  of  said  side-walk,  about  eighteen  inches  wide,  ex- 
tending about  two  feet  into  the  side-walk,  and  about  three  feet 
deep,  down  to  the  level  of  the  road  ;  that  this  washrOut  had  been 
in  existence,  in  the  same  condition,  for  more  than  two  years ; 
that  the  distance  from  the  inner  edge  of  the  wash-out  to  the 
fence  on  the  northern  edge  of  the  side-walk  was  from  five  feet 
six,  to  five  feet  eight  inches ;  that  along  the  side-walk,  at  points 
east  and  west  of  tnis  wdsh-ovi^  was  a  beaten  path,  or  foot-way, 
made  by  persons  walking  singly,  which  passed  near  to  the  outer 
edge  oi  the  side-walk,  but  next  to  and  within  the  inner  edge 
of  th%  wdshrout ;  that  this  was  the  only  foot- way,  and  it  was  uni- 
versally used  as  a  foot-way  by  all  persons  commg  into  or  going 
out  from  the  city  along  £eU  street,  which  was  one  of  the  prin- 
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cipal  streets  used  by  persons  going  out  of  the  city  towards  the 
west,  or  coming  into  it  from  the  country  adjacent  to  the  city  on 
the  west ;  that  the  space  between  tlie  wash-oiUsLud  the  fence  on 
the  north  was  about  five  feet  and  six  or  eight  inches ;  and  that 
the  space  between  said  path .  and  the  fence,  some  eighteen 
inches  or  two  feet,  was  grown  up  with  erass,  being  unused  and 
untrodden,  and  sloped  up  towards  the  Fence,  so  as  to  render  it 
inconvenient  to  walk  on  it.  He  offered  evidence,  also,  tending 
to  show  that  not  only  was  there  no  side-walk  worked  by  the  city 
on  the  south  side  of  the  street,  but  that  the  space  for  the  side- 
walk, inside  of  the  road-way,  was  not  practicable  for  nersons 
walking,  and  was  never  used  by  them ;  also,  that  on  October 
22d,  1881,  he  went  to  visit  a  friend  who  lived  on  the  south  side 
of  Bell  street,  a  square  or  two  beyond  the  point  of  the  wash-ovi^ 
and  passed  along  the  street  and  side-walk  on  the  north  side  of 
the  street,  passing  said  wash-out^  as  he  frequently  did  in  visit- 
ing his  said  friend  ;  that  this  was  in  the  afternoon,  and  in  the 
1  day-light,  and  he  then  saw  the  condition  of  said  side-walk  ;  tliat 
he  remained  at  his  friend's  house  until  it  was  nearly  dark,  and 
then  set  out  to  return  home  in  the  city ;  that  it  began  to  rain, 
and  was  very  dark ;  that  he  crossed  over  to  the  north  side  of 
the  street,  and  ascended  to  the  embankment  of  the  side- walk  by 
a  bridge  from  the  street,  made  for  that  purpose,  at  a  point  west 
of  the  wash-out^  where  the  road-way  was  about  eighteeen  inches 
1  below  the  side-walk,  feeling  with  his  stick  before  him  for  the 
I  wash-out^  which  he  knew  of,  as  there  was  no  light,  but,  placing  his 
cane  beyond  and  across  the  edge  of  the  washrout^  he  stepped 
J  with  one  foot  into  the  wash-out^  and  fell  down,  breaking  his 
'  hip  bone  near  the  joint,"  and  sustaining  other  serious  injuries, 
which  were  particularly  described.  "Several  witnesses  testi- 
fied, that  they  had  seen  the  street  hands  often  at  work  on  the 
road-way,  repairing  it,  but  that  no  work  had  been  done  by  them, 
for  years,  on  the  side- walk  near  the  point  indicated  as  the  wash- 
out. The  defendant  showed  that  said  waah-out  was  at  a  point 
near  the  suburbs  of  the  city,  within  one  hundred  and  fifty  yards 
of  its  western  limits,  and  introduced  evidence  tending  to  show 
that  that  part  of  the  city  was  not  thickly  populated,  nor  greatly 
frequented  by  foot  passengers ;  and  introduced  evidence  tend- 
ing to  show  that  the  road- way  of  Bell  street  was  well  repaired 
in  the  spring  of  the  year  1881,  and  that  a  part  of  the  side-walk 
on  the  north  side  of  said  street,  several  squares  east  of  ihewash- 
ovi^  was  put  in  good  repair.  The  defendant's  street  overseer 
testified,  that  he  had  worked  on  the  side- walk  at  the  point  in- 
dicated as  the  wdsh-cuty  but  could  not  say  when  it  was  last  done 
before  the  injury  happened ;  that  he  did  not  remember  he  had 
done  it  in  the  spring  of  1881,  but  had  repaired  it,  and  filled  up 
the  said  waahrout^  after  the  injury  happened.  The  defendant 
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introduced,  also,  evidence  tending  to  show  that  the  whole  space 
between  the  wash-out  and  the  fence,  some  five  feet  six  to  eight 
inches,  was  level,  and  reasonably  safe  for  walking ;  also,  that 
though  no  side- walk  was  laid  out  on  the  south  side  of  the  street, 
yet  on  the  south  side,  from  the  house  which  plaintiff  left  to  come 
into  the  city,  there  was  a  safe  and  practicable  foot-way,  along 
which  persons  could  and  did  safely  walk,  coming  in  the  direc- 
tion which  plaintiff  came,  and  which  extended  to  a  point  some 
distance  beyond  and  east  of  said  waahrout:  and  that  a  path 
crossed  the  road-way  thence,  to  a  point  on  tne  side-walk  north 
where  it  was  safe  and  level,  and  well  worked  all  the  way  into 
the  heart  of  the  city.  There  was  no  evidence  of  notice  to  the 
defendant,  or  its  officers,  of  any  defect  in  the  said  side-walk, 
and  the  street  overseer  testified  that  he  did  not  know  its  con- 
dition ;  but  there  was  evidence,  also,  tending  to  show  that  it 
was  in  the  same  condition  for  months,  as  before  stated,  and  that 
the  street  hands  had  worked  the  road-way,  while  in  that  condi- 
tion, without  working  the  side-walk  at  that  point. 

"  This  was  all  the  evidence,"  and  the  court  thereupon  gave 
the  following  charges  to  the  jury,  at  the  instance  of  the  plaintiff : 
1.  "  That  it  is  the  duty  of  the  corporation  to  keep  the  streets 
of  the  city  in  repair ;  and  this  includes  the  side- walks  for  per- 
sons on  foot,  as  well  as  the  road-ways ;  and  it  is  no  answer  to  a 
complaint  for  injury  caused  by  a  defect  in  the  side-walk,  that 
there  was  a  sufiicieut  space  thereon  by  which  a  safe  passage 
might  have  been  made,  unless  the  injury  might  have  been 
avoided  by  proper  prudence  on  the  part  of  the  person  injured, 
or  unless  negligence  can  be  imputed  to  him  as  contributing  to 
<5au8e  the  injury."  2.  "  That  the  attempt  of  a  visitor  to  a  friend 
in  the  city  to  walk  home  at  night,  on  a  side-walk  which  has 
been  left  in  bad  repair  by  the  city,  and  which  is  in  the  same 
<M)ndition  in  which  it  has  been  kept  for  months,  and  which  is 
the  only  one  in  the  city  used  by  all  persons  having  occasion  to 
go  in  that  direction,  is  not  negligence  in  him ;  and  if  a  person 
«o  walking  is  injured,  by  reason  of  a  defect  in  the  side-walk,  he 
is  entitled  to  recover  damages,  unless  his  negligence  in  walking 
eontributed  to  the  injurjr."  3.  "  That  it  is  as  much  the  duty 
of  the  city  to  keep  the  side-walks  in  the  suburbs  of  the  city  in 
a  safe  condition  for  the  use  of  passengers,  as  those  in  the  heart 
of  the  city ;  that  while  the  authorities  ma^  have  a  discretion  in 
the  matter  of  elegance  of  pavements,  or  m  the  matter  of  pave- 
ments or  no  pavements,  yet  they  have  no  discretion  in  the  mat- 
ter of  safety ;  and  it  is  an  absolute  duty  to  keep  all  the  side- 
walks in  the  city  in  a  reasonably  safe  condition  for  the  use 
of  passengers,  whether  in  the  body  of  the  city  or  near  its 
limits."  To  each  of  these  charges  an  exception  was  duly  re- 
served by  the  defendant,  and  they  are  now  assigned  as  error, 
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together  with  the  overruling  of  the  demurrer  to  the  complaint. 

Clopton,  Herbert  &  Chambers,  for  appellant. — 1.  Tlie 
complaint  is  fatally  defective  in  several  particulars,  {a)  It 
does  not  aver  that  tne  defendant  is  a  municipal  corporation,  nor 
give  its  corporate  name.  The  name  of  the  corporation,  as  the 
court  must  judicially  know,  is  the  City  of  Montgomery;  and 
although  the  corporation  may  sue  or  be  sued  by  the  name  of  itB 
city  council,  the  complaint  must  aver  that  the  suit  is  so  brought, 
thereby  showing  that  the  corporation  is  the  real  defendant  (6) 
The  complaint  should  aver,  also,  that  the  duty  of  keeping  its 
streets  in  repair  is  enjoined  on  the  corporation  bv  its  charter, 
or  should  set  out  the  special  powers  granted,  so  that  the  court 
may  see  that  the  duty  is  devolved  upon  it.  In  this  country, 
there  is  no  comnlon-law  obligation  resting  on  such  corporations 
to  keep  their  streets  and  highways  in  repair,  and  it  only  exists 
by  statute. — 2  Dill.  Mun.  Corp.  §  785.  The  only  averment  of 
the  complaint  on  this  point — "  which  the  defendant  is  bonnd 
to  keep  in  repair" — is  merely  inferential,  or  the  statement  of  a 
conclusion,  and  is  wholly  insufficient,  (o)  The  complaint 
neither  avers  notice  of  the  defect  to  the  corporation,  nor  states 
facts  from  which  notice  may  reasonably  be  presumed ;  and  this 
was  a  necessary  averment. —  Wightman  v.  Washington^  1 
Black,  39,  52. 

2.  The  first  charge  given  to  the  jury,  at  the  instance  of  the 
plaintiff,  is  not  direct  and  certain,  but  evasive,  and  calculated 
to  mislead  the  jury ;  and  is  therefore  erroneous. — Cothran  v. 
Moore,  1  Ala.  423 ;  Solom^on  v.  The  State,  28  Ala.  83.  There 
was  no  obstruction,  or  structural  defect,  in  the  side-walk;  and 
if  the  space  between  the  wash-out  and  the  fence  was  sufficiently 
wide,  level  and  commodious,  to  enable  persons  to  pass  with 
safety  and  convenience  by  the  exercise  or  ordinary  care,  this 
was  a  defense  to  the  action. — CampbeU  v.  City  Council,  53 
Ala.  624 ;  Dill.  M.  C.  §  789.  This  charge  is  obnoxious  to  the 
further  objection,  that  it  was  calculated  to  mislead  the  jury  as 
to  the  071U8  of  proof  on  the  question,  whether  the  injury  could 
have  been  avoided  by  proper  prudence.  Although  contributo- 
ry negligence  is  a  defense,  the  onus  of  wliich  is  on  the  defend- 
ant ;  yet  it  was  incumbent  on  the  plaintiff  to  show,  not  only  a 
defect  in  the  side-walk,  but  that  the  defect  rendered  the  side- 
walk unsafe  and  inconvenient  for  passage  by  persons  using  or- 
dinary care. — Pennington  v,  Woodall,  17  Ala.  685. 

3.  The  second  charge  given  assumed  as  facts,  that  the  side- 
walk was  in  bad  repair,  that  it  had  been  in  the  same  condition 
for  months,  and  that  it  was  the  only  one  used  by  all  persons 
having  occasion  to  go  in  that  direction ;  as  to  which  several 
matters  there  was  conflicting  evidence.     The  charge,  therefore^ 
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invaded  the  province  of  the  jury,  and  was  erroneous. — Skains 
cfe  Lewis  V,  The  State^  21  Ala.  218;  McKenzie  v,  Br,  Bank^ 
28  Ala.  610;  McGonegalv.  Walker,  23  Ala.  361;  Henderson 
V.  Marx,  57  Ala.  169.  It  was  erroneous,  also,  in  instructing 
the  jury  that,  as  matter  of  law,  on  the  facts  stated,  the  plaintiff 
was  no^  guilty  of  negligence.  Negligence  is,  generally,  a 
mixed  question  of  law  and  fact ;  and  it  is  not  necessarily  a 
question  of  law,  whenever  the  facts  are  undisputed.  Where  the 
negligence  consists  in  the  failure  to  perf onn  a  clear  legal  duty,  or 
where  the  conduct  of  all  prudent  men,  under  given  circum- 
stances, is  so  notoriously  uniform  that  this  uniformity  becomes 
a  rule  of  law,  negligence  vel  non  is  a  question  of  law ;  but, 
when  the  facts  are  doubtful  or  disputed,  or,  though  undisputed, 
are  such  that  reasonable  men  may  fairly  arrive  at  different  con- 
clusions, the  inference  to  be  drawn  from  them  is  a  question  for 
the  jury,  and  the  court  has  no  power  to  determine  it  — Detroit 
Ratlroad'  Co,  v.  Steinburg,  17  Mich.  99,  118 ;  Penn,  Railroad 
Co.  V.  Ogier,  32  Penn.  St.  71 ;  Briggs  v,  Taylor,  28  Vermont, 
183 ;  Irekmd  v.  Oswego,  13  N.  Y.  533 ;  Rawroad  Co,  v.  Stout, 
17  Wallace,  657;  Patterson  v.  Wallace,  1  McQueen's  H.  L. 
Cases,  748;  Beers  v,  Rous,  Railroad  Co.,  19  Conn.  566. 
Again,  notice  of  the  defect  to  the  defendant  was  necessary,  to 
make  out  the  plaintiff's  case ;  and  though  notice  may  be  inferred 
from  other  facts  proved,  it  is  an  inference  of  fact  to  be  drawn 
by  the  jury. — Noble  v.  Richmond,  31  Gratt.  271.  As  to  the 
condition  of  the  street,  and  the  length  of  time  the  defect  had 
existed,  from  which  the  inference  of  notice  was  to  be  drawn, 
the  evidence  was  conflicting ;  and  the  charge  was  erroneous  in 
ignoring  the  question  of  notice. 

^  4.  The  plaintiff  was  not  entitled  to  recover,  unless  he  used 
ordinary  care  to  avoid  the  accident ;  yet  the  charge  restricts  his 
duty  to  the  exercise  of  ordinary  care  in  walking — *' unless  his 
negligence  in  walking  contributed  to  the  injury."  For  this 
reason,  the  charge  is  erroneous. — Dill  v.  Camp,  22  Ala.  249. 
The  plaintiff  had  full  knowledge  of  the  defect  in  tlie  side-walk,^ 
and  saw  its  condition  when  he  passed  in  the  afternoon ;  and  in 
attempting  to  pass  it  in  the  dark,  when  he  might  have  passed 
with  safety  and  convenience  along  the  path-way  on  the  south 
side,  he  did  not  use  ordinary  care,  and  took  on  himself  all  risk 
of  accident. — President  v.  Dusoucheit,  2  Indiana,  586;  Bniker 
V.  Covington,  69  Indiana,  33 ;  Richmond  v.  Courtney,  32  Gratt. 
792.  Knowledge  of  a  defect  in  a  highway  is  not,  generally, 
conclusive  evidence  of  negligence  in  attempting  to  pass  it ;  yet, 
if  the  defect  is  such  that  a  person  of  ordinary  prudence,  having 
knowledge  of  it,  would  not  under  the  circumstances  attempt  to 
pass  it,  then  the  plaintiff  was  not  justified  in  attempting  to  do 
60. — Reed  v.  Northjield,  13  Pick.  94 ;  Thwnas  v.  Td^i^aph 
27 
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Co.,  100  Mass.  156;  Fox  v,  Glastenburg,  39  Conn.  204;  ETui- 
hard  V,  Concord,  35  N.  H.  52.  Whether  the  plaintiff  exercised 
ordinary  care  in  remaining  at  his  friend's  house  in  the  suburbs 
of  the  city  until  nearly  dark,  knowing  that  he  would  pass  on 
his  return  over  a  defective  side-walk,  and  in  crossing  from  the 
south  to  the  north  side  of  the  street,  when  it  was  so  dark  that 
he  could  not  see  the  defect,  and  might  have  avoided  it  bv  con- 
tinuing along  the  footway, — should  have  been  submitted  to  the 
jury,  and  was  withdrawn  from  their  consideration  by  this  charge, 
which  limited  their  inquiry  to  negligence  or  care  in  the  single 
matter  of  walking  along  the  side-walk. 

Shaver  &  Hutcheson,  with  whom  was  H.  C.  Semple,  contra. 
1.  The  charter  of  the  city  of  Montgomery  is  a  public  statute, 
of  which  the  courts  will  take  judicial  notice. — Smoot  v.  We- 
tunipka,  24  Ala.  112 ;  Cme  v.  Mobile,  30  Ala.  538.  The  char- 
ter expressly  provides,  that  the  corporation  may  sue  and  Ix*  sued 
by  the  name  of  the  "  City  Council  of  Montgomery,"  the  name 
by  which  it  is  here  sued  ;  and  it  enjoins  on  the  corporation  the 
duty  of  keeping  its  streets  in  repair,  as  this  court  lias  decided. 
Campbell  v.  City  Cotmcil,  53  Ala.  528 ;  City  Council  v.  (ril- 
wer  dk  Tayhr,  83  Ala.  116 ;  also,  Smoot  v.  ifayor  of  Wetumpka, 
24  Ala.  112 ;  2  Dillon's  Mun.  Corp.  §  1017.  These  facts  being 
judicially  known,  it  was  not  necessary  that  they  should  be  aver- 
red in  the  complaint ;  and  the  general  averment — "  which  the 
defendant  is  bound  to  keep  in  repair" — conforms  to  the  prece- 
dent from  which  the  count  was  copied. — Chitty's  Pleadings,  by 
Perkins,  16th  Amer.  ed.,  575.  Express  notice  to  the  corpora- 
tion, of  the  defect  or  obstruction  in  the  street  or  highway,  is 
only  required  where  the  defect  has  suddenly  happened,  as  by 
the  falling  of  a  tree  in  the  night,  and  sufficient  time  has  not 
elapsed  to  discover  it ;  and  in  all  other  cases,  it  is  sufficient  to 
aver,  as  here,  long  continuance  of  the  defect,  or  other  facts  from 
which  notice  will  be  inferred. —  Ward  v.  Jefferson,  24  Wise. 
342 ;  Rockford  v.  Ilildebrand,  61  Illinois,  155 ;  Chicago  v. 
Fowler,  60  Illinois,  322;  Springfield  v.  Doyle,  76  Illinois,  202; 
2  Dill.  M.  C.  §  790.  For  these  reasons,  and  on  these  authori- 
ties, the  complaint  was  sufficient,  and  the  demurrer  to  it  was 
properly  oveiTuled. 

2.  The  first  charge  of  the  court,  given  at  the  instance  of  the 
plaintiff,  asserts  the  proposition,  that  the  duty  of  keeping  the 
streets  and  side-walks  in  a  safe  and  convenient  state  of  repair,  ex- 
tends throughout  their  whole  width.  This  proposition  is  mani- 
festly correct,  and  is  fuUv  sustained  by  authority.' — Shear.  & 
Redf.  on  Negligence,  §  385  ;  Hall  v.  Manchester,  40'N.  H.  410; 
Bacon  v.  Boston,  3  Cnsh.  Mass.  174.  In  this  case  last  cited, 
the  street  was  forty  feet  wide,  and  the  defect  extended  only 
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fourteen  inches  into  the  side-walk,  leaving  ample  space  for  safe 

Sassage  by  the  side  of  it ;  but  the  court  held  that  this  was  nO 
efense  to  the  action.  If  the  charge  was  not  clear  and  explicit, 
or  was  calculated  to  confuse  or  mislead  the  jury,  an  explanatory 
charge  should  have  been  asked.— 1  Brick.  t>\s.  344,  §§  129-30. 
3.  The  second  charge  given  was  supported  by  the  evidence 
adduced  by  the  plaintin,  and  it  was  his  right  to  request  instruc- 
tions base^  on  that  view  of  the  evidence  which  was  favorable 
to  him. — Con^erly  v.  P.ik  M,  Ins.  Co,^  66  Ala.  444;  Garrett 
V.  Garrett,  27  Ala.  687;  Wolf  v.  Parham,  18  Ala.  441;  Far- 
ley V.  Smithy  39  Ala.  38.  The  facts  were  stated  hypothetically, 
and  it  was  competent  to  state  them  in  that  manner. — Paibvad 
Co.  V.  Jones,  56  Ala.  507 ;  and  cases  cited  in  1st  Brick.  Dig. 
336,  §  14.  The  charge  does  not  undertake  to  state  what  is  neg- 
ligence, but  only  that  the  facts  recited  do  not,  pe?*  se,  constitute 
such  negligence  on  the  part  of  the  plaintiflE  as  would  relieve  the 
defendant  of  liability  in  this  case.  The  substance  of  the  charge 
is,  that  plaintiff,  or  any  other  person  going  in  that  direction, 
might  lawfully  and  properly  use  the  principal  thoroughfare  in 
that  part  of  the  city,  and  attempt  to  walk  along  the  only  side- 
walk of  that  street,  although  he  knew  there  was  a  defect  in  it ; 
and  that  ordinary  care  did  not  require  that  he  should  have 
selected  another  route.  As  to  the  correctness  of  this  proposi- 
tion, see  Erie  City  v.  Schwingle,  10  Har.  Penn.  St.  384 ;  Smith 
V.  St.  Joseph,  45  Mo.  449 ;  Iiximjphreysv.  A/^mstrong,  56  Penn. 
St.  204  ;  Trow  v.  Railroad  Co.,  24  Vermont,  487  ;  Railroad 
Co.  V.  Armstrong^  52  Penn.  St.  282.  If  the  plaintiff  was  using 
ordinary  and  proper  care  at  the  time  of  the  injury,  his  right  of 
action  can  not  be  defeated  because  he  imprudently  attempted  to 
pass  along  this  side-walk,  or  failed  to  keep  along  the  south  side 
of  the  street,  or  to  select  some  otiier  route. — Railroad  Co.  v. 
DoTiahue,  75  Illinois,  106  ;  Railroad  Co.  v.  Mason,  51  Miss. 
234;  Railroad  Co.  v.  Elliott,  28  Ohio  St.  340;  11  Hun, 
jsr.  Y.  333. 

SOMERVILLE,  J.— The  charter  of  the  city  of  Montgom- 
ery is  a  public  statute,  of  which  the  courts  will  take  judicial 
notice.  It  provides  that  the  corporate  authorities  may  sue  and 
be  sued  by  the  name  of  "  The  City  Council  of  Montgomery.'- 
The  court  must,  therefore,  judicially  know  the  legal  identity  of 
the  defendant  corporation  in  this  action  with  that  of  the  mun- 
icipality known  as  the  City  of  Montgomery. — 1  Dill.  Mun. 
Corp.  §  83 ;  Kelly  v.  Trmtees  A.  c&  C.  R.  P.  Co.,  58  Ala.  489; 
CiW  of  Sdma  v.  Perkins,  68  Ala.  145. 

it  18  not  required  by  the  rules  of  pleading,  that  litigants 
should  specially  aver  facts  of  which  the  courts  commonly  take 
judicial  cognizance.     Hence,  it  was  unnecessary  to  allege  in  the 
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complaint  that  the  defendant  was  a  body  corporate. — 2  Chitty 
on  Plead.  (16th  Amer.  Ed.)  p.  13. 

The  city  charter  expressly  devolved  on  the  corporate  author- 
ities the  duty  of  keeping  "  the  street*  and  highways  "  in  repair. 
It  was  only  necessary  to  aver  tlie  existence  of  this  duty,  by  way 
of  inducement ;  and  this  was  done  with  suflScient  certainty  in 
the  complaint,  by  the  general  allegation,  "  which  the  defendant 
is  bound  to  keep  in  repair." — S.  cfe  N.  Ala,  Railroad  Co,  v. 
Thmnpson,  62  Ala.  494,  500 ;  Ala.  <&  Fla.  R.  R.  Co.  v.  Wal- 
ler, 48  Ala.  459. 

In  order  to  maintain  the  present  action  against  the  defendant, 
it  is  true,  as  insisted  by  appellant's  counsel,  that  the  plaintiff 
must  aver  and  prove  express  notice  of  the  alleged  defect  in  the 
highway,  or  facts  from  which  it  may  be  inferred  that  the  cor- 
porate authorities  were  properly  chargeable  with  constructive 
notice.  It  is  well  settled,  on  plain  principles,  that  constructive 
notice  of  such  defect  "  may  be  inferred  from  its  notoriety,  and 
from  its  continuance  far  such  length  of  time  as  to  lead  to  the 
presumption  that  the  proper  officers  of  the  town  [or  city]  did 
m  fact  know,  or  with  proper  vigilance  and  care  might  have 
known  the  fact."  -Reed  v.  Ncrrthfidd  (13  Pick.  94),  23  Amer. 
Dec.  662 ;  Harriman  v.  Boston,  114  Mass.  245 ;  2  Dill.  Mnn. 
Corp.,  3d  Ed.,  §  1024.  The  facts  stated  in  the  complaint  were 
sufficient  as  an  averment  of  implied  or  constructive  notice. 

In  view  of  the  foregoing  principles,  there  was  no  error  in 
overruling  the  demurrer  interposed  to  the  complaint,  and  the 
assignment  of  error  based  on  this  action  of  the  court  below 
will  be  overruled. 

The  duty  of  municipal  corporations  to  keep  their  streets  and 
side-walks  in  a  reasonably  safe  state  of  repair  for  public  use  is 
unquestionable,  when  imposed  by  positive  statute,  and  may 
often  exist  without  it.— 2  Dill.  Mun.  Corp.  (3d  Ed.),  §  1017. 
This  duty  does  not  relate  to  a  part,  but  extends  to  the  whole 
width  of  these  public  thoroughfares.  If  any  portion  of  a  side- 
walk be  negligently  left  in  such  condition  as  that  pedestrians 
can  not  travel  over  it  with  reasonable  assurance  oi  safety,  by 
night  as  well  as  by  day,  the  municipal  authorities  may  be 
chargeable  with  a  neglect  of  this  duty  to  its  citizens,  and  the 
public  generally. — Citi/  of  Chicago  v.  Robbins,  2  Black,  418 ; 
Shearman  and  Redf.  Neg.  §  385 ;  Baxion  v,  Boston^  3  Cash. 
174.  The  first  and  third  charges,  given  at  the  request  of  the 
plaintiff,  were  mere  assertions  of  this  principle,  and  were  prop- 
erly given. 

it  IS  insisted  that  the  court  erred  in  giving  the  second  charge 
requested  by  the  plaintiflF,  because  it  undertakes  to  judiciaffy 
declare  that  it  was  not  negligence  j!^^  se  for  the  plaintifiE  to  pass 
over  the  side-walk  in  question  at  night. 
Vol.  lxxii. 
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The  question  of  negligence  is  always  deemed  one  of  fact, 
for  the  determination  of  the  jury,  in  all  cases  of  doubt,  either 
where  the  facts  are  disputed,  or  where  diflEerent  minds  may  rea- 
sonably draw  different  inferences  or  conclusions.  But  it  is  a 
question  of  law,  to  be  decided  by  the  court,  where  the  facts  are 
undisputed,  and  the  inference  to  be  drawn  from  them  is  clear 
and  certain.  This,  we  think,  is  the  sounder  and  better  rule  on 
the  subject. — Railroad  v.  Stout,  17  Wall.  657 ;  2  Dill.  Mun. 
Corp.  (3d  Ed.),  §  1026.  It  is  expressed  by  a  standard  author  in 
the  following  words :  "  When  the  facts  are  clearly  settled,  and 
the  course  which  common  prudence  dictated  can  be  clearly  dis- 
cerned, the  court  should  decide  the  case  as  a  matter  of  law." 
Shear,  and  Redf.  Negl.  §  11.  Negligence  is  said  by  Mr.  Whar- 
ton to  be  a  mixed  question  of  law  and  fact,  "  to  be  decided  as 
a  question  of  law  by  the  court,  when  the  facts  are  undisputed, 
or  conclusively  proved,  but  not  to  be  withdrawn  from  the  jury 
when  the  facts  are  disputed,  and  the  evidence  is  conflicting." 
Whart.  on  Neg.  §  420,  and  cases  cited. 

The  facts  in  this  case  are  undisputed.  The  general  width  of 
the  side-walk,  over  which  plaintiff  was  walking  when  injured, 
was  about  ten  feet,  and  at  the  immediate  locality  of  the  defect, 
or  "  wash-out,"  it  was  over  seven  feet.  The  wash-out  was  about 
eighteen  inches  wide,  and  encroached  upon  the  outer  edges  of 
the  side-walk  about  two  feet,  leaving  between  it  and  the  fence 
a  pass- way  of  about  five  and  a  half  feet.  The  side- walk  was 
elevated  about  three  leet  above  the  street,  or  road-way,  and  the 
washrottt  extenJed  from  the  top  of  the  side-walk  all  the  way 
down  to  the  street.  This  defect  had  existed  for  many  months, 
and  was  known  to  the  plaintiff ;  and  the  route  ''  was  the  only 
one  in  the  city  ttsed  hy  all  the  people  having  occas'ion.  to  go  in 
that  directions 

The  defense  interposed  was  contributory  negligence  on  the 
part  of  the  plaintiff,  oased  upon  an  alleged  want  of  ordinary 
care  on  his  part.  It  would  seem  a  legal  truism  to  say,  that  it 
could  not  be  deemed  a  want  of  ordinary  care  for  the  plaintiff 
to  do  what  all  other  persons,  similarly  circumstanced,  were  in 
the  constant  habit  of  doing,  without  accident  or  injury  to  them- 
selves, so  far  as  is  disclosed  by  the  evidence,  which  is  set  out  in 
the  bill  of  exceptions.  There  was  ample  room  for  the  plain- 
tiff to  have  safely  passed  between  the  fence  and  the  wash-out, 
and  his  very  familiarity  with  the  existence  of  the  defect  may 
have  been  an  argument  in  his  own  mind  inducing  him  to  be- 
lieve that  he  could  pass  it  in  safety.  The  possession  of  a  walk- 
ing-cane, with  which  he  seems  to  nave  felt  his  way  along  when 
approaching  the  defective  place,  was  a  circumstance,  also,  fav- 
orable to  the  prospect  of  his  safety.  The  plaintiff  could  not, 
we  repeat,  have  been  guilty  of  a  want  of  ordinary  csire,  prima 
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fdcie^  in  selecting  a  route  which  was  ordinarily  travelled  with 
safety  by  all  pedestrians  going  in  the  same  airection.  If  he 
was  guilty  of  contributory  negligence  at  all,  it  was  not  in  se- 
lectinff  the  route,  but  in  the  want  of  care  exercised  in  the  act 
of  walking,  after  he  had  made  the  selection. 

It  is  true,  as  argued,  that  he  may  have  gone  by  some  other 
less  frequented  street,  or  have  followed  a  pathway,  not  often 
travelled,  on  the  opposite  side  of  the  same  street,  where  the 
evidence  shows,  however,  there  was  no  regular  side-walk.  But 
this  was  only  a  condition  of  the  casualty.  It  is  not  what  is 
commonly  called  the  '^ proximate  csm^e^^  of  the  injury,  or  what 
is  termed  by  Mr.  Wharton  the  ^*' juridical  cause"  of  it.  "The 
negligence,"  he  says,  "  to  make  9^  juridical  cav^,  must  be  such 
that,  oy  the  visual  course  of  events,  it  wotdd  result,  unless  inde- 
pendent disturbing  moral  agencies  intervene,  in  the  particular 
injury.  It  may  be  negligence  in  me  to  cross  a  railroad,"  he 
adds,  "  on  a  level,  when  by  going  a  mile  around  I  could  cross  on 
a  bridge.  Yet  this  negligence,  in  case  I  am  struck  by  a  train, 
is  not  Uie  juridical  cause  of  the  collision,  if  I  keep  a  good  look-out 
when  I  reach  the  ;-oa^."— Whart.  on  Neg.  §§  324,  303.    The 

Eractical  construction  of  a  "  proximate  cause  "  has  been  said  to 
e,  one  from  which  '•  a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result  might  probably  ensue." — Shear, 
and  Redf.  on  Neg.  jj  10;  McGreio  v.  Stone,  53  Penn.  St.  436; 
Bennett  v.  Lockvyood,  20  Wend.  223.  Or,  as  otherwise  stated, 
in  the  case  of  defendants  sought  to  be  charged,  the  principle 
has  been  declared  to  be,  "every  defendant  shall  be  held  to  be 
liable  for  all  those  consequences  which  might  have  heew  foreseen 
and  expected  as  the  result  of  his  conduct,  but  not  for  those 
which  he  could  not  have  foreseen,  and  was  therefore  under  no 
moral  obligation  to  take  into  consideration." — 3  Parson  Contr. 
(6th  Ed.)  S  179, 

The  court  did  not  err,  therefore,  in  charging,  as  matter  of  law, 
that  the  failure  of  the  plaintiff  to  select  another  route,  under 
the  facts  of  this  case,  did  not  constitute  contributory  negligence 
per  se  on  his  part. — Erie  City  v.  Schwhigle,  10  Harris  (renn. 
St.)3S4;  Sfnith  v.  City  of  St.  Joseph,  45  Mo.  449. 

We  discover  no  error  in  the  rulings  of  the  Circuit  Court, 
and  its  judgment  must  be  affirmed. 
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Hatchetti?.  Blanton. 

BiU  in  Etjuity  hy  Secured  Oreditor^  for  Reformation  and  En- 
forceinent  of  Assignment, 

1 .  Election  by  creditor f  to  take  under  or  against  assignment. — A  creditor, 
secured  by  an  assignment  of  property  voluntariljr  executed  bv  the  debt- 
or, may  elect  whether  he  will  accept  its  provisions,  or  will  assert  his 
rights  independent  of  it;  but  he  must  accept  or  reject  it  as  an  entirety, 
and  can  not  accept  it  in  part  and  repudiate  it  in  part — he  can  not  claim 
both  under  and  against  it. 

2.  Same, — A  general  recital  in  the  assignment,  that  it  is  the  purpose 
and  intention  of  the  grantor  to  appropriate  the  property  assigned  to  the 
payment  of  partnership  and  individual  debts  as  a  court  of  equity  would 
marshal  tlie  assets,  does  not  authorize  the  court,  at  the  instance  of  a  se- 
cured creditor,  to  change  or  subvert  the  uses  expressly  declared,  and  to 
appropriate  property  to  the  payment  of  partnership  debts,  on  the  ground 
that  it  is  in  fact  partnership  property,  when  the  deed  treats  it  as  individ- 
ual property,  and  directs  its  appropriation  first  to  the  payment  of  indi- 
vidual debts.  . 

3.  Heal  property  belonging  to  partnership. — Real  estate,  purchased 
with  partnership  funds,  or  on  partnership  credit,  and  for  partnership 
purposes,  is,  in  a  court  of  equity,  regarded  as  partnership  property,  and 
subject  primarily  to  the  payment  of  partnership  debts,  whether  the  legal 
title  is  in  the  name  of  the  partnership,  in  the  name  of  one  partner  only, 
or  in  the  names  of  the  several  partners  as  tenants  in  common ;  but,  to 
have  this  effect,  the  property  must  be  purchased  with  partnership  funds, 
or  on  partnership  credit,  and  for  partnership  uses;  and  where  these  two 
facts  do  not  concur,  the  title  and  ownership  are  unchanged. 

4.  Change  in  partnership. — The  introduction  of  a  new  member  into  an 
existing  partnership  works  its  dissolution,  and  the  creation  of  a  new 
partnership;  and  the  new  partner,  in  the  absence  of  an  express  agree- 
ment, is  neither  liable  for  the  debts  of  the  old  partnership,  nor  does  he 
acquire  any  interest  in  its  property. 

5.  Cross-bill.— X  cross-bill  cannot  be  maintained  when  it  is  inconsis- 
tent with  the  answer,  nor  can  it  be  supported  on  facts  not  averred  in  the 
answer ;  and  this  principle  applies  where  there  is  an  agreement  of  record 
that  the  defendants  shall  each  be  entitled,  under  his  answer,  to  the  same 
relief  as  under  a  cross-bill  regularly  filed. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  ease  was  filed,  on  the  13th  December^ 
1875,  by  Mrs^  Mary  B.  Blanton,  as  a  creditor  of  the  late  part- 
nership of  Phillips  ik  Fariss,  and  its  successor  in  business, 
Phillips,  Fariss  &  Co.,  each  of  which  firms  conducted  a  mer- 
cantile business  in  the  city  of  Montgomery;  against  Cyrus 
Phillips  and  Robert  C.  Fariss,  the  surviving  partners  of  the 
latter  firm,  said  Phillips  being  also  the  sole  surviving  partner 


n 

423 

06 

406 

'72~423 

90 

124 

IT2 

423 

102  4381 

IT2. 

423 

iim 

&56 

104 

531 

'i2 

423 

116 

183 

72 

4231 

121 

2|-0 

Digitized  by  VjOOQ IC 


424  SUPREME  CO  tJRT  [Dec.  Term, 

[Hatchettv.  Blanton.] 

of  the  former ;  and  against  the  children  and  heirs  at  law  of 
William  B.  Fariss,  deceased,  who  was  a  partner  of  each  of  said 
firms ;  and  against  George  W.  Stone  and  F.  H.  Warren,  as 
trustees  in  an  assignment,  or  deed  of  trust,  executed  by  said 
Phillips  and  R.  C.  Fariss  for  the  benefit  of  their  creditors  and 
the  creditors  of  said  partnerships;  and  against  F.  Bugbee,  and 
others,  creditors  secured  by  said  deed  of  assignment.  A  copy 
of  the  assignment  was  made  an  exhibit  to  the  bill ;  and  the 
prayer  of  the  bill  was,  "  that  the  said  deed  may  be  reformed, 
so  that  it  may  give  effect  to  the  intention  of  the  parties  thereto, 
according  to  equity  and  good  conscience,  and  the  recitals  to  that 
effect  therein  contained ;  that  complainant  shall  be  decreed  on 
final  hearing,  to  have  a  lien  on  the  property  of  said  Phillij^s  and 
Fariss ;  that  an  account  may  be  taken  of  the  effects  of  the 
said  partnership  in  the  hands  of. said  trustees,  and  for  other 
and  nirtlier  relief,"  under  the  general  prayer. 

The  deed  of  trust,  or  assignment,  as  shown  by  the  copy  made 
an  exhibit  to  the  bill,  contained  these  recitals :  "  Whei^eas^  the 
late  firm  of  Phillips  &  Fariss,  which  was  composed  of  (>m8 
Phillips  and  W.  B.  Fariss,  the  latter  now  deceased,  is  indebted 
to  F.  Bugbee  in  the  sum  of  $6,000,  by  promissory  note  made 
by  said  Cyrus  Phillips  and  W.  B.  Fariss  on  the  14th  March, 
1862,  and  payable  on  1st  April,  1862 :  And  whereas  the  late 
firm  of  Phillips,  Fariss  &  Co.,  which  was  composed  of  said  C. 
Phillips,  W.  B.  Fariss.  and  Robert  C.  Fariss,  is  indebted  to 
the  following  persons,  in  the  following  sums  respectively" — 
namely,  to  Mrs.  Mary  B.  Craik  (now  Blanton,  the  complainant 
in  the  bill),  in  the  sum  of  $2,492,  as  evidenced  by  the  promis- 
sory note  of  said  firm,  dated  April  23d,  1862,  and  in  two  other 
notes  dated  in  April  and  May,  186^,  respectively,  and  together 
aggregating  about  $1,500;  and  to  Mrs.  E.  C.  Clements,  since 
deceased,  by  a  promissory  note  for  $216,  signed  by  said  part- 
nership, and  dated  September  15th,  1858:  '^  And  whereas  the 
said  Cyrus  Phillips  is  indebted  individually  to  the  following 
persons" — namely,  to  F.  Bugbee,  in  the  sum  of  $6,000,  as 
shown  by  his  promissory  note  dated  April  1st,  1868;  to  Henry 
C.  Talbird,  in  the  sura  of  $2,200,  due  by  promissory  note  dated 
Slst  October,  1861 ;  and  to  Mary  C.  Talbird,  by  balance  due 
on  promissory  note  dated  Ist  January,  1864,  being  about  $2,000: 
"  A7id  whereas  the  said  Cyrus  Phillips  and  Robert  C.  Fanes 
are  each  indebted  to  John  W.  McQueen,  for  their  respective 
proportion  of  the  losses  sustained  by  the  late  partnersnips  ot 
Fariss  &  Phillips,  and  Fariss,  Phillips  &  McQueen " — each 
of  which  was  composed  of  said  C.  Phillips,  R.  C.  Fariss,  and 
Jno.  W.  McQueen,  their  respective  interests  being  stated — "  the 
amount  of  said  losses  being  not  yet  ascertained,  but  it  is  agreed 
that,  for  the  purposes  of  this  instrument,  the  share  of  said 
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Phillips  in  the  losses  of  said  two  partnerships  shall  not  exceed 
$7,500 :  And  whereoB  the  said  partnership  of  Phillips  <fe  Far- 
ies  owns  certain  real  estate,  hereinafter  described,  in  which 
said  Cyrus  Phillips  owns  an  undivided  one-half  interest ;  and 
the  said  Phillips,  Fariss  &  Co.  owns  certain  other  real  estate, 
hereinafter  described,  in  which  said  C.  Phillips  owns  an  undi- 
vided interest  equal  to  forty  per  cent,  thereoi,  and  said  R.  C. 
Fariss  owns  an  undivided  interest  equal  to  twenty  per  cent, 
thereof;  and  the  said  C.  Phillips  owns  in  his  individual  right 
either  the  entire  or  an  undivided  interest  in  certain  other  real 
estate,  as  hereinafter  described :  And  whereas  the  said  Cyrus 
Phillips  desires  that  his  said  interest  in  said  real  estate  shall  be 
applied  and  appropriated  to  the  security  and  payment  of  the 
above  stated  indebtedness,  in  the  manner,  and  upon  the  same 
principles,  as  a  court  of  equity  would  marshal  and  appropriate 
the  same ;  and  so  also  does  the  said  Robert  C.  Fariss." 

The  deed  then  proceeds:  *'Now  be  it  known,  that  I,  Cyrus 
Phillips,  for  and  in  consideration  of  the  premises,  and  for  the 
purpose  of  securing  the  aforesaid  indebtedness,  do  hereby 
grant,"  &c.,  "  to  said  George  W.  Stone  and  Fred.  H.  Warren, 
an  undivided  one-half  interest  in  and  to  a  certain  tract  of  land 
in  Bullock  county,"  particularly  described,  called  the  "  Baldwin 
place,"  and  said  to  contain  458  acres,  "  which  was  conveyed  by 
M.  A.  Baldwin  to  Cyrus  Phillips  and  W.  B.  Fariss  by  deed 
dated  May  13th,  1863,  which  said  tract  of  land  is  the  partner- 
ship property  of  said  firm  of  Phillips  &  Fariss ;  also,  an  un- 
divided two-lifths  interest  in  and  to  a  certain  other  tract  of  land 
in  Bullock  county,"  particularly  described,  and  said  to  contain 
495  acres,  "which  said  tract  of  land  is  the  partnership  property 
of  said  firm  of  Phillips,  Fariss  &  Co.;  also,  certain  lots  in  the 
city  of  Montgomery,"  particularly  described,  and  together  con- 
stituting the  residence  of  said  rhillips;  "also,  an  undivided 
half  interest  in  and  two  the  following  parcels  of  laud  situated 
in  the  city  of  Montgomery,"  being  lot  No.  10  on  the  north 
side  of  Market  street,  on  which  were  erected  two  brick  stores 
known  as  No.  37  and  No.  39,  and  the  lots  in  the  rear  fronting 
on  Monroe  street,  with  right  of  way,  &c.;  "also,  an  undivided 
one-fourth  interest  in  and  to  the  lot  of  land  in  the  city  of  Mont- 
gomery, with  the  store  thereon  situated,  at  the  north-east  inter- 
section of  Lawrence  and  Market  streets,  and  owned  by  said  C. 
Phillips,  Lewis  Owen,  the  estate  of  W.  B.  Fariss,  and  the  es- 
tate of  James  Fountain ;  which  said  lots  known  as  the  residence 
of  the  said  C.  Phillips,  and  said  undivided  interest  in  said  other 
real  estate  last  mentioned,  are  owned  by  said  C.  Phillips  in  his 
individual  right,  being  all  the  real  estate  hereinbefore  described 
and  not  stated  as  belonging  to  either  of  said  firms,  Phillips  & 
Fariss,   and   Phillips,  Fariss  &  Co."     R.  C.  Fariss  then  con- 
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veyed  to  the  trustees,  for  the  purpose  of  securing  his  propor- 
tion of  the  indebtedness  of  Philhps,  Fariss  &  Co.,  and  his 
proportion  of  the  losses  of  said  two  firms,  Fariss  &  Phillips, 
and  Fariss,  Phillips  <fe  Co.,  "an  undivided  one-fifth  interest  in 
and  to  said  tract  of  land"  contained  496  acres,  "as  the  prop- 
erty of  said  firm  of  Phillips,  Fariss  &  Co." 

The  deed  contained  a  provision,  that  it  should  be  void  as  to 
each  of  the  grantors,  if  he  paid  his  proportion  of  the  secured 
debts,  as  specified,  on  or  beiore  the  1st  April,  1874 ;  and  on 
their  failure  to  do  so,  the  trustees  were  authorized  to  sell  the 
property  conveyed,  and  were  directed  to  appropriate  the  pro- 
ceeds of  sales,  after  paying  all  the  expenses  ot  the  trust,  as  fol- 
lows :  "  The  proceeds  realized  by  the  sale  of  the  interest  of  the 
said  Cyrus  Pliillips,  in  the  said  real  estate  described  and  stated 
as  the  property  of  the  said  firm  of  Phillips  &  Fariss,  to  be 
appropriated  first  to  the  payment  of  the  said  Cyrus  Phillips' 
portion  of  the  said  indebtedness  due  by  said  Phillips  &  Fariss, 
with  the  interest  thereon  ;  the  proceeds  realized  by  the  sale  of 
the  interest  of  the  said  Phillips  in  the  said  real  estate  described 
and  stated  as  the  property  of  the  said  firm  of  Phillips,  Fariss 
&  Co.,  to  be  appropriated  first  to  the  payment  of  the  said  Phil- 
lips' portion  of  the  said  indebtedness  due  bv  said  Phillips,  Far- 
iss &  Co.,  with  the  interest  thereon ;  and  the  proceeds  realized 
by  the  sale  of  the  said  real  estate  described  and  stated  as  owned 
by  the  said  Cyrus  Phillips  in  his  individual  right,  whether  the 
same  be  an  entire  or  an  undivided  interest,  to  be  appropriated 
first  to  the  payment,  j^ro  rata^  of  the  said  indebtedness  due  by 
said  Cyrus  Phillips  individually,  with  the  interest  thereon,  in- 
cluding his  share  and  proportion  of  the  said  losses  of  Fariss  & 
Phillips,  and  Fariss,  Phillips  &  Co.,  but  not  to  exceed  $7,500 
as  of  this  date ;  and  should  any  surplus  remain,  after  paying 
the  indebtedness  of  either  of  said  classes  to  which  said  proceeds 
are  herein  required  to  be  first  appropriated,  then  such  surplus 
to  be  appropriated,  j!>ro  rata^  to  the  payment  of  the  said  indebt- 
edness of  both  or  either  of  said  other  two  classes  which  may 
be  unpaid,  so  that  all  the  unpaid  indebtedness  of  the  said  Cyrus 
Phillips  shall  share ^'o  rata  in  said  surplus."  A  provision  was 
then  inserted  directing  the  trustees,  on  making  a  sale,  to  appro- 
priate his  one-fifth  interest  in  said  real  estate,  first,  to  the  pay- 
ment of  his  portion  of  the  indebtedness  of  Phillips,  Fariss  & 
Co.,  and  the  surplus,  if  any,  to  the  payment  of  his  portion  of 
the  losses  incurred  by  Fariss  &  Phillips,  and  by  Fariss,  Phillips 
&  McQueen  ;  and  this  provision  was  then  added :  "It  is  under- 
stood and  admitted,  that  the  said  Cyrus  Phillips'  portion  of  the 
indebtedness  of  Pliillips  &  Fariss  is  one-half,  and  of  said  Phil- 
lips, Fariss  &  Co.  is  two-fifths ;  and  that  said  R.  C.  Fariss'  por- 
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tion  of  the  indebtedness  of  said  Phillips,  Fariss  &  Co.  is  one- 
fifth." 

The  complainant  claimed  and  alleged,  that  all  the  said  real 
estate  in  the  city  of  Montgomery,  except  the  lots  which  consti- 
tuted the  residence  of  said  Phillips,  "  was  held,  owned  and  pos- 
sessed by  said  Phillips  &  Fariss  as  partnership  property ; "  that 
the  partnership  of  Phillips,  Fariss  &  Co.,  "which  was  formed 
by  tne  addition  of  Robert  C.  Fariss  to  the  firm  of  Phillips  & 
Fariss,  became  the  successors  of  said  Phillips  <fe  Fariss,  and 
held,  owned  and  possessed  said  real  estate  as  their  partnership 
property,"  and  also  acquired  the  said  tract  of  land  in  Bullocfe 
county  containing  495  acres,  which  they  "  held,  owned  and  pos- 
sessed as  partnersnip  property ; "  that  the  complainant  and  Mrs. 
E.  C.  Clements  are  creditors  of  the  said  firm  of  Phillips,  Fariss 
&  Co.,  as  shown  by  the  several  notes  held  by  them,  "  which  are 
due  and  unpaid,  and  are  subsisting  liabilities  and  valid  charges 
gainst  the  said  partnership  property  of  said  firms,  Phillips  & 
Fariss,  and  Phillips,  Fariss  &  Co.;"  that  F.  Bngbee  is  also  a 
creditor  of  said  two  firms,  to  the  extent  of  $6,000,  with  inter- 
est from  April  1st,  1862;  that  the  said  city  lots  on  which  brick 
stores  were  erected,  described  in  the  deed  as. the  individual 
property  of  Phillips,  "  in  truth  and  in  fact  belonged  to  the 
partnership  of  Phillips  &  Fariss,  and  in  equity  and  good  con- 
science ought  to  be  applied  in  the  first  instance  to  the  payment 
of  the  liabilities  of  said  firm,  and  the  equities  arising  there- 
from ;"  that  all  the  debts  of  Phillips  &  Fariss  have  been  paid, 
except  the  debt  due  to  Bugbee,  and  the  assets  of  that  firm,  in- 
cluding the  real  estate,  are  largely  more  than  sufficient  to  pay 
his  debts,  leaving  a  balance  which  ought  to..be  appropriated  to 
the  payment  of  complainant  and  Mrs.  Clements,  as  creditors  of 
Phillips,  Fariss  &  Co.;  /'that  the  formation  of  the  partner- 
ship of  Phillips,  Fariss  &  Co.  was  a  partnership  enterprise  of 
said  Phillips  &  Fariss,  and  it  took  possession  of  and  held  the  said 
property  above  described  [the  city  lots  and  stores],  not  as  the 
property  of  the  individuals  composing  the  firm  of  Phillips  & 
Fariss,  but  in  truth  and  in  fact  as  the  property  of  said  firm  of 
Phillips  &  Fariss;  that  by  reason  of  said  possession  so  taken 
by  said  Phillips,  Fariss  &  Co.,  said  Phillips  &  Fariss  (?)  ac- 
quired a  Hen  on  the  property  of  said  Phillips  &  Fariss  above 
described  ;  and  complainant  is  advised,  and  so  charges,  that  said 
lien  subsists,  and  remains  a  valid  charge  against  said  real  estate, 
in  favor  of  the  creditors  of  said  Phillips,  Fariss  &  Co. — namely, 
your  oratrix  and  Mrs.  E.  C.  Clements."  On  these  allegations, 
the  bill  prayed  the  relief  above  stated. 

W.  B.  Fariss  died  in  1867,  and  K.  C.  Fariss  and  F.  Bugbee 
were  duly  appointed  and  qualified  as  the  executors  of  his  last 
will  and  testament ;  but  they  were  not  made  defendants  as  ex- 
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ecutors,  though  each  of  them  was  made  a  defendant  individu- 
ally. R.  C.  Fariss  made  no  defense,  and  a  decree  pro  canfesw 
was  regularly  entered  against  him.  An  answer  was  filed  by  F. 
Bngbee,  as  follows :  "  Respondent  admits  all  the  allegations  of 
said  bill,  except  only  so  much  thereof  as  asserts  the  right  of 
complainant  and  E.  *C.  Clements,  as  creditors  of  Phillips,  Far- 
iss &  Co.,  to  share  in  the  assets  of  the  firm  of  Phillips  &  Far- 
iss, or  that  the  assets  of  said  firm  of  Phillips  &  Fariss  are  of 
value  more  than  sufficient  to  pay  the  partnership  debts  :  these 
allegations  are  dented.  Respondent  admits,  also,  and  avers 
that  he  is  a  creditor  of  Phillips  &  Fariss,  and  also  of  Cyrus 
Phillips,  as  alleged  in  the  bill ;  and  that  the  debts  due  him  by 
said  firm,  and  by  said  Phillips,  are  wholly  unpaid." 

An  answer  was  filed  by  Cyrus  Phillips,  denying  that  there 
was  any  mistake  in  the  deed  of  trust,  and  asserting  that  the 
property  was  intended  to  be  appropriated  as  particularly  stipu- 
lated in  the  dfeed.  lie  alleged  that  the  several  conveyances  for 
the  city  property,  which  the  bill  sought  to  subject  to  the  debts 
of  Phillips,  Fariss  cfe  Co.,  were  taken  in  the  names  of  himself 
and  said  W.  B.  Fariss  individually,  and  the  property  was  held 
by  them  as  tenants  in  common ;  that  after  the  dissolution  of 
their  partnership,  and  the  death  of  said  W.  B.  Fariss,  he  and 
the  heirs  of  said  Fariss  held  said  lands  as  tenants  in  common, 
subject  only  to  the  debt  of  said  F.  Bugbee,  the  only  creditor  of 
said  partnership ;  and  that  he  had,  by  the  deed,  devoted  his 
undivided  half  interest  to  the  payment  of  Bugbee's  said  debt, 
in  recognition  of  his  right.  He  denied  that  Phillips,  Fariss  & 
Co.  "  ever  had  any  intei'est  in  any  of  said  property,  or  ever  held 
possession  of  the  same,  except  it  may  that  they  were  tenants  or 
agents  of  Phillips  &  Fariss;  and  respondent  denies  that  any  lien 
exists  on  any  of  said  property,  which  can  be  made  available  to 
the  creditors  of  Phillips,  Fariss  &  Co."  He  asked  that  his  an- 
swer might  be  taken  as  a  cross-bill,  and  prayed  "  that  an  ac- 
count be  taken  to  ascertain  the  debts  outstanding  against  the 
respective  firms  of  Phillips  &  Fariss,  and  of  Phillips,  Fariss  & 
Co.,  and  against  said  Phillips  individually ;  and  of  the  property 
respectively  belonging  to  and  chargeable  with  the  debts  of  said 
firms,  and  that  belonging  to  and  chargeable  with  the  debts  of 
said  Phillips  individually;  that  said  propertv  be  sold,  and  the 
proceeds  of  sale  appropriated  in  accordance  with  the  principles 
of  equity ;  or  for  such  other  and  further  relief  as  may  seem 
meet." 

An  answer  was  filed  by  Stone  and  Warren,  the  trustees,  al- 
leging the  facts,  on  information  and  belief,  as  stated  in  the  deed 
of  assignment,  and  denying  the  allegations  of  the  bill  so  far  as 
inconsistent  with  the  statements  of  the  deed ;  alleging  that,  in 
consequence  of  the  conflicting  claims  which  had  arisen,  they 
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were  unable  to  administer  the  trust  without  the  aid  and  instruc- 
tions of  the  court ;  and  praying  that  their  answer  mi^ht  be 
taken  as  a  cross-bill — that  the  court  would  take  jurisdiction  of 
the  trust,  adjudicate  and  settle  the  respective  claims  and  rights 
of  the  parties,  order  a  sale  of  the  property  conveyed  by  the 
deed,  and  direct  the  appropriation  of  the  proceeds  of  sale.    A 

faardian  ad  litem  was  appointed  for  the  infant  heira  of  W.  B. 
ariss,  and  he  filed  a  formal  answer  for  them.  An  answer  was 
filed  by  McQueen's  administrator,  denying  the  allegations  of 
the  bill  so  far  as  they  were  inconsistent  with  the  recitals  of  the 
deed,  and  stating  the  facts  as  they  were  recited  in  the  deed  ; 
and  he  file(l  an  answer  to  the  cross-bill  of  Phillips,  admitting 
its  allefi^ations.  He  admitted,  also,  that  Bugbee  was  a  creditor 
of  Phillips  &  Fariss,  but  denied  that  he  was  a  creditor  of  Phil- 
lips, Fariss  &  Co. 

The  cross-bills  were  not  brought  to  issue ;  but  an  agreement 
of  record  was  entered  into,  signed  by  the  solicitors  of  all  the 
adult  parties,  as  follows :  "  Whereds  Cyrus  Phillips  has  filed  an 
answer  and  cross-bill  in  this  cause,  and  F.  II.  Warren  and  Geo. 
W.  Stone,  trustees,  have  also  filed  an  answer  and  cross-bill ;  and 
whereas  the  original  cause  is  now  at  issue  as  to  all  the  defend- 
ants, but  neither  of  the  cross-causes  is  now  at  issue:  Xow, 
therefore,  to  expedite  the  hearing,  and  save  further  costs,  it  is 
agreed  that  the  defendants,  Cyrus  Phillips,  F.  II.  Warren  and 
&5orge  W.  Stone,  trustees,  F.  Bugbee,  M.  C.  Talbird,  and  II. 
C.  Talbird,  and  George  W.  Nixon  as  administrator  of  John  W. 
McQueen,  shall  each  and  severally  have  and  be  entitled  to  the 
same  relief,  upon  their  several  and  respective  answers,  as  upon 
cross-bills  filed  by  them  severally,  setting  up  their  respective 
interests  as  shown  by  the  original  bill  and  their  respective  an- 
swers thereto ;  and  that  the  answer  of  each  of  said  defendants 
shall  be  regarded  and  held,  as  against  the  complainant,  and  as 
against  each  of  the  above  named  defendants,  as  a  cross-bill,  upon 
which  the  defendant  making  such  answer  shall  be  entitlea  to 
the  same  measure  of  relief  as  upon  a  crosss-bill  regularly  filed 
and  at  issue  by  a  general  denial  of  all  matters  not  admitted  in 
the  pleadings." 

The  cause  was  submitted  for  decree,  "  upon  the  pleadings 
and  testimony,  and  decree  pro  confeseo  against  R.  C.  Fariss." 
The  defendants  offered  no  testimony ;  and  the  only  testimony 
offered  by  the  coinplainant  was  the  deed  of  assignment,  the 
deposition  of  Cyrus  Phillips,  and  an  affidavit  thereto  appended, 
by  consent,  as  a  part  of  his  deposition.  In  his  said  deposition, 
Phillips  thus  stated  the  facts  connected  with  the  several  part- 
nerships, the  several  parcels  of  land,  and  the  claims  of  the  several 
parties:  "  The  partnership  of  Phillips  &  Fariss  was  formed  in 
1847,  or  about  that  time,  and  continued  until  the  death  of  said 
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Farias  in  1867.  At  his  death,  said  firm  owned  stores  on  Market 
street  in  Montgomery,  Nos.  37  and  39,  one-half  of  store  on  cor- 
ner of  Market  and  Lawrence  streets,  a  small  brick  house  in  rear 
of  said  Nos.  37  and  39,  fronting  on  Monroe  street,  and  a  tract 
of  land  in  Bullock  county  known  as  the  Baldwin  place,  con- 
taining 458  acres.  F.  Bugbee  was  the  only  creditor,  his  debt 
being  86,000,  evidenced  by  note  dated  April  Ist,  1862.  We 
were  equal  partners  throughout  from  the  commencement  of  the 
partnership,  and  each  owned  a  half  interest  in  the  property. 
The  partnership  of  Phillips,  Fariss  &  Co.  was  formed  in  1856; 
composed  of  C.  Phillips,  W .  B.  Fariss,  and  R.  0.  Fariss.  All 
the  capital  belonged  to  the  two  first,  in  equal  portions,  and  each 
of  them  was  entitled  to  forty  per  cent,  of  the  profits ;  while  R. 
C.  Fariss  had  no  interest  in  tne  capital,  and  received  twenty 
per  cent,  of  the  profits.  There  was  no  partnership  propertv, 
beyond  the  stock  in  trade.  The  real  estate  belonged  to  the  old 
firm,  Phillips  &  Fariss,  who  rented  the  stores  to  the  new  firm. 
W.  B.  Fariss  controlled  the  real  estate,  above  mentioned  as  be- 
longing to  Phillips  &  Fariss,  during  his  life-time,  and  I  did  af- 
ter his  death.  When  the  business  of  Phillips,  Fariss  &  Co.  was 
wound  up,  they  owned  a  plantation  in  Bullock  coimty  known 
as  thfe  Germcm  place,  containing  495  acres.  The  creditors  of 
the  firm  were  Mary  Craik"  [now  Blanton,  the  complainant],  and 
another  person  who  held  two  notes,  afterwards  transferred  to 
complainant.  The  partnership  of  Fariss  &  Phillips,  as  the  wit- 
ness then  stated,  was  formed  in  1856,  and  continued  until  the 
early  part  of  the  year  1869  :  it  had  no  creditors,  and  owned  no 
real  estate,  but  held  a  mortgage  on  a  small  lot  at  Fort  Deposit 
in  Lowndes  county.  It  was  succeeded  by  the  firm  of  Fariss, 
Phillips  &  McQueen,  which  continued  until  the  latter  part  of 
the  year  1869  ;  and  on  the  settlement  of  its  business,  its  debts 
all  having  been  paid,  Phillips  and  Fariss  were  found  indebted 
to  McQueen,  as  recited  in  the  deed  of  trust.  The  witness  then 
testified  :  "  My  individual  creditors  were,  F.  Bugbee,  to  the 
amount  of  $6,000,  with  interest  from  April  1st,  186S  ;  John 
W.  McQueen,  to  the  extent  of  $7,000 ;  Mary  C.  Talbird  and 
11.  C.  Talbird,"  whose  debts  were  described.  "  I  intended  by 
the  deed  to  devote  my  half  interest  in  the  property  of  Phillips 
<fe  Fariss,  my  forty  per  cent,  interest  in  the  property  of  Phillips, 
Fariss  &  Co.,  after  paying  the  debts  of  the  respective  partner- 
ships, and  my  individual  property  therein  described,  to  the  pay- 
ment of  these  debts ;  but  nothing  was  said  in  the  deed  about 
the  prior  payment  of  the  partnersnip  debts.  Fariss  &  Phillips 
owned  no  real  estate,  and  Fariss,  Phillips  &  McQueen  owned 
none  but  the  lot  at  Fort  Deposit,  which  I,  as  surviving  partner, 
have  since  sold  and  conveyed  in  the  firm  name,  and  have  the 
money  now  in  ray  possession,  being  $110.  Fariss  &  Phillips 
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and  Fari88,  Phillips  &  McQueen  had  nothing  to  do  with  the 
real  estate  of  Phillips  &  Fariss,  or  Phillips,  Fariss  &  Co." 
(The  witness  then  described  the  debt  which  Mrs.  E.  C.  Clements 
held  against  the  firm  of  Phillips,  Fariss  &  Co.)  "  The  real  es- 
tate on  Market  street  in  Montgomery,  and  the  half  of  the  store 
on  corner  of  Market  and  Lawrence  streets,  and  the  lots  front- 
ing on  Monroe  street,  were  bought  and  paid  for  by  the  firm  of 
Phillips  &  Fariss,  with  money  belonging  to  said  firm.  W.  B. 
Fariss  and  C.  Phillips  collected  the  rents  of  said  property  as 
assets  of  said  firm,  in  which  said  Phillips  and  W.  B.  Fariss  were 
equally  interested.     This  continued  until  the  death  of  said  W. 

B.  Fariss.  The  deeds  to  all  of  said  property  were  made  to  C. 
Phillips  and  W.  B.  Fariss  by  their  individual  names,  but  the 
deeds  themselves  will  show  more  accurately."  [The  deeds  were 
not  produced  or  proved.]  "  The  note  to  F.  Bugbee  for  $6,000, 
dated  March  14th,  1862,  and  payable  1st  April,  1862,  signed 
by  C.  Phillips  and  W.  B.  Fariss,  was  given  for  money  borrowed, 
years  before,  by  the  firm  of  Phillips  &  Fariss ;  and  this  note 
was  given  in  renewal  of  the  debt,  to  keep  it  from  running  out 
of  date.  The  money  borrowed  was  used  by  the  firm  of  Phillips 
&  Fariss,  and  for  the  said  firm.  The  real  estate  was  entered  on 
the  books  of  Phillips  ct  Fariss,  each  piece  being  debited  in  a 
separate  account,  with  its  costs,  and  all  expenses  incident  to  it, 
and  credited  with  all  income  from  it." 

On  this  submission  of  the  cause,  the  chancellor  decreed, 
"that  this  court  will  take  jurisdiction  of  the  trusts  created  by 
the  deed  of  assignment  to  (leo.  W.  Stone  and  F.  H.  Warren,  as 
trustees,  a  copy  of  which  is  attached  to  the  original  bill ; "  and 
ordered  a  reference  to  the  register,  to  "  state  an  account — 1st,  of 
the  amount  due  to  F.  Bugbee  by  the.  partnership  of  Phillips  <fe 
Fariss ;  2d,  of  the  amount  due  to  the  complainant  and  Mrs.  E. 

C.  Clements,  as  creditors  of  the  firm  of  Phillips,  Fariss  &  Co. ; 
and,  3d,  of  the  amounts  due  respectively  to  Bugbee,  Mary  C. 
Talbird,  H.  C.  Talbird,  and  McQueen's  administrator,  as  credit- 
ors of  Cyrus  Phillips ;  also,  to  ascertain  and  report  what  part  of 
the  real  estate  described  in  the  bill  is,  in  law  or  equity,  assets  of 
the  partnership  of  Phillips  &  Fariss,  what  part  is  assets  of  the 
partnership  of  Phillips,  Fariss  &  Co.,  and  what  part  is  the  in- 
dividual property  of  said  Cyrus  Phillips,  and  whether  there  are 
any  other  assets  of  either  of  said  partnerships."  Under  this 
reference,  the  register  reported  the  amounts  due  to  the  several 
creditors,  being  the  debts  described  in  the  deed  of  trust,  with 
interest  thereon ;  and  reported  that  the  several  city  lots  and 
stores,  with  the  Baldwin  pldce^  were  assets  of  the  firm  of  Phil- 
lips &  Fariss,  and  that  the  tract  called  the  German  pla^  was 
assets  of  the  firm  of  Phillips,  Fariss  &  Co. ;  his  conclusions  as 
to  tliese  matters  being  based,  as  he  stated,  on  the  deed  of  as- 
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sigument  and  the  testimony  of  Phillips.     Exceptions  to  the  re- 

Eort  were  filed  by  McQueen's  administrator,  but  were  overruled 
y  the  chancellor,  and  the  report  was  confirmed ;  and  a  final  de- 
cree was  then  rendered,  declaring  that  "  the  complainant  in  the 
original  bill,  and  F.  Bugbee  as  a  creditor  of  Phillips  &  Fariss, 
complainant  in  cross-bill,  are  entitled  to  relief ; "  and  ordering 
the  register  to  sell  the  city  lots  and  the  German  pldce  (the  BaJ>a- 
win  place  having  been  already  sold  by  the  trustees),  and  appro- 
priate the  proceeds  to  the  payment  of  the  creditors  of  the  two 
nrnas  according  to  the  priorities  declared  above. 

The  appeal  is  sued  out  by  McQueen's  administrator,  who  as- 
signs as  error  the  overruling  of  his  exceptions  to  the  register's 
report,  the  decree  of  the  chancellor  taking  jurisdiction  of  the 
trust,  and  declaring  the  equities  of  the  parties,  and  the  final  de- 
cree. Errors  are  also  assigned  by  the  infant  heirs  of  W.  B. 
Fariss,  founded  on  various  alleged  irregularities  in  the  proceed- 
ings, and  each  of  the  chancellor's  decrees. 

GuNTER  &  Blakky,  for  appellants. 

D.  S.  Troy,  contra. 

BRICKELL,  C.  J. — By  the  assignment  to  Stone  and  Warrren, 
the  debts  secured  are  divided  into  three  classes.  The  first  enu- 
merated are  the  debts  of  the  partnership  of  Phillips  ife  Fariss, 
of  which  firm  the  assignor,  Cyrus  Phillips,  is  the  survivor.  The 
second  are  the  debts  oi  the  partnership  of  Phillips,  Fariss  &  Co., 
of  which  firm,  Phillips,  and  the  assignor,  Robert  C.  Fariss,  are 
the  survivors.  The  third  are  Phillips'  separate  debts.  Recit- 
ing that  the  assignors  intt^nd  the  property  assigned  and  granted 
shall  be  appropnated  to  the  payment  of  the  secured  debts  as  a 
court  of  equity  would  marshal  and  appropriate  it,  the  assign- 
ment distinguishes  and  denominates  the  property  as  of  three 
kinds,  referring  to  its  ownership.  The  first  is  the  property  of 
the  partnership  of  Phillips  &  Fariss,  consisting  of  real  estate 
which  is  particularly  described ;  and  thereof  and  therein  Phil- 
lips grants  and  assigns  an  undivided  one-half,  to  be  sold,  and 
the  proceeds  of  the  sale  applied  to  pay  one-half,  or  his  propor- 
tion, of  the  debts  of  that  partnership.  The  second  is  the  prop- 
erty of  the  partnership  of  Phillips,  Fariss  &  Co.,  consisting  of 
real  estate  particularly  described ;  and  thereof  and  therein  Phil- 
lips grants  and  assigns  an  undivided  two-fifths,  to  be  sold,  and 
the  proceeds  of  sale  applied,  in  like  proportion,  to  pay  the  debts 
of  that  partnership ;  and  the  assignor,  Fariss,  grants  and  assigns 
one  undivided  one-fifth  to  be  sold,  and  of  the  proceeds  of  sale 
like  application  must  be  made.  The  third  is  the  separate  prop- 
erty of  Phillips,  consisting  of  real  estate,  in  parts  of  which  it  la 
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recited  that  he  has  the  entire  estate,  and  in  parts  it  is  recited 
that  he  has  an  undivided  interest,  the  quantity  of  which  is 
speciiied  ;  and  the  whole  is  granted  and  assigned,  to  be  sold,  and 
tne  proceeds  of  sale  applied  to  pay  Phillips  separate  debts. 

The  appellee,  a  creditor  of  the  iirni  of  I'hillips,  Fariss  cfe  Co., 
and  not  otherwise  having  any  rights  under  the  assignment,  or 
in  its  subject-matter,  filed  this  bill  for  a  two-fold  purpose;  the 
first  of  which  is,  the  enforcement  of  the  trusts  of  the  assign- 
ment for  the  benefit  of  the  creditors  of  Phillips,  Fariss  ^  Co., 
and,  as  auxiliary  thereto,  the  subjection  of  the  undivided  two- 
fifths  of  the  real  estate,  the  legal  title  to  which  had  descended 
to  the  heirs  of  the  deceased  partner,  William  B.  Fariss.  The 
second  purpose  is  the  subjection  of  the  real  estate  in  which 
Phillips  assigned,  for  the  security  of  his  separate  debts,  an  un- 
divided share  or  interest,  to  the  payment  of  the  partnership 
debts  of  Phillips,  Fariss  &  Co.,  upon  the  ground  that  it  was  the 
property  of  that  partnership,  and  primarily  liable  for  the  pay- 
ment of  its  debts. 

In  its  first  aspect,  to  enforce  the  trusts  of  the  assignment  as 
to  the  real  estate  of  the  partnership  of  Phillips,  Fariss  &  Co., 
and,  as  auxiliary  and  incidental,  the  subjection  to  the  payment 
of  partnership  debts  of  the  undivided  two-fifths,  the  legal  title 
to  which  had  descended  to  the  heirs  of  the  deceased  partner, 
William  B.  Fariss,  it  is  not  necessary  to  consider  the  equity  of 
the  bill,  as  it  has  not  been  questioned.  The  controversy  is  di- 
rected specially  to  the  second  aspect  of  the  bill ;  and  in  this  as- 
pect we  are  of  opinion  the  bill  is  not  maintainable. 

It  can  not  be  doubted,  that  when  a  debtor  voluntarily  assigns 
property  for  the  security  and  benefit  of  creditors,  if  the  credit- 
ors choose  to  accept  the  assignment,  they  must  abide  by  its 
terms  and  provisions ;  they  must  take  it  as  an  entirety  ;  they 
can  not  accept  in  part,  and  repudiate  in  part. — Perry  on  Trusts, 
§  596 ;  Burrill  on  Assignments  (3d  ed.),  J$  479.  I'he  creditor 
may  have  rights  with  which  the  assignment,  so  far  it  confers 
rights  upon  others,  is  inconsistent.  The  assignment  may  de- 
rogate from,  instead  of  extending  to  him  the  measure  of  right 
to  which  he  is  entitled.  If  that  be  true,  he  must  elect,  whether 
he  will  accept  the  assignment,  or  whether  he  will  reject  it,  and 
stand  upon  the  right  he  may  have  independent  of  it.  He  can 
not  elect  to  claim  under  the  assignment  the  rights  given  by  it, 
and  repudiate  it  so  far  as  it  passes  rights  to  others  wnich  are  in- 
consistent with  independent,  distinct  rights  to  which  he  may  be 
entitled.  If  it  were  true  that  the  real  estate  in  controversy  is 
the  property  of  the  partnership  of  Phillips,  Fariss  &:  Co.,  pri- 
marily liable  for  the  payment  of  partnership  debts,  the  fact  re- 
mains, that  in  it  Phillips  assigns  and  grants  a  specific  interest 
for  the  security  and  payment  of  his  separate  creditors ;  in  effect 
28 
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declaring,  that  it  is  separate,  not  partnership  property.  The 
transfer  and  grant  is  as  explicit,  the  use  is  as  distinctly  declared, 
as  are  the  transfer  and  grant,  and  the  use,  under  which  the  ap- 
pellee deduces  her  right  and  claim.  The  assignor  could  create 
his  own  trustee,  declare  the  quantity  of  estate  or  interest  he 
would  grant  and  assign,  and  tne  uses  to  which  it  should  be  ap- 
propriated. The  creditors  were  as  free  to  accept  or  reject  the 
assigument.  An  accepting  creditor  must  be  content  to  abide 
by  the  uses  declared  for  his  benefit — he  can  not  take  them,  and 
at  the  same  time  claim,  in  opposition  to  the  assignment,  prop- 
erty devoted  to  the  use  and  benefit  of  other  creditors.  In  Pratt 
V.  Adams  (7  Paige,  615),  said  Chancellor  Walworth  :  "  In  the 
case  of  a  voluntary  assignment,  where  the  assignor  creates  his 
own  trustee,  a  creditor  wlio  comes  in  to  claim  a  share  of  the 
fund  under  it,  must  take  such  share  of  it  as  the  assignor  in-* 
tended  to  give  him,  and  can  not  claim  that  which  was  intended 
to  be  given  to  the  assignee  in  trust  for  others.  A  creditor  of 
the  assignor,  whether  provided  for  by  the  assignment  or  not, 
who  wishes  to  repudiate  the  trusts  of  the  assignment,  on  the 
ground  that  they  are  illegal,  and  a  fraud  upon  the  honest  credit- 
ors of  the  assignor,  must  apply  to  set  aside  the  assignment  as 
fraudulent  and  void  against  him  as  a  creditor,  instead  of  coming 
in  under  the  assignment  as  a  preferred  creditor  or  otherwise. 

Nor  can  the  general  recital,  that  it  is  the  purpose  of  the  as- 
signor to  appropriate  the  property  assigned  as  a  court  of  equity 
would  marshal  assets,  authorize  tfie  change  or  subversion  of  any 
use  expressly  declared  by  the  assignment.  The  recital  indi- 
cates, that  it  was  the  intention  of  the  assignors  to  apply  partner- 
ship property  first  to  pay  partnership  debts,  and  separate  prop- 
erty to  pay  separate  debts.  The  significance  and  comprehen- 
siveness of  the  recital  is  limited  and  qualified — a  definite  ap- 
plication is  given  to  it,  by  the  particular  and  ex])re68  grants  of 
the  assignment.  These  indicate  and  declare  the  property  which 
was  deemed  partnei'ship,  and  that  which  was  deemed  separate 
property ;  tlie  uses  are  all  expressed  in  reference  to  the  declara- 
tion; and  the  property  is  devoted  to  the  payment  of  debts  in  the 
order  a  court  of  equity  would  apply  it,  if,  in  case  of  insol- 
vency, the  court  was  marshalling  separate  and  partnership  as- 
sets. If,  upon  the  theory  that  the  assignors  were  mistaken  in 
point  of  fact,  or  of  law,  in  deeming  property  which  is  expressly 
granted  and  declared  as  of  one  class,  the  court  should  intervene, 
pronounce  it  of  another  class,  nulliJFy  the  uses  declared,  and  ap- 
propriate the  property  to  other  uses,  the  assignment  would  not 
be  carried  into  effect,  but  would,  j?ro  Uinto^  be  set  aside.  There 
may  be  cases  in  which  creditors  have  an  equity  to  vacate  the 
uses  of  an  assignment,  and  to  obtain  a  decree  appropriating  the 
property  assigned  to  other  and  different  uses.     In  all  these 
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cases,  the  equity  is  independent  of  the  assignment,  and  can  not 
be  claimed  by  a  creditor  who  has  accepted  the  rights  and  bene- 
fits the  assignment  confers. 

Real  estate,  acquired  with  partnership  funds,  or  on  partner- 
ship credit,  and  for  partnership  purposes,  in  a  court  of  equity  is 
esteemed  partnership  property,  subject  to  the  payment  of  part- 
nership debts,  in  priority  of  the  separate  debts  of  the  several 
partners ;  and  it  is  not  material  whether  the  legal  title  resides  in 
the  partnership,  or  in  the  several  partners  as  tenants  in  common, 
or  in  the  name  of  one  partner  only. — Puah  v.  Cnrrie^  5  Ala. 
446;  Langv.  Warma,  17  Ala.  145;  Andrews  v.  jBrmoyi,  21 
Ala.  437 ;  Little  v,  JSnedico7\  52  Ala.  167.  Steering  clear  of 
all  cases  of  fraud,  or  of  the  use  by  one  partner,  without  the  ap- 
probation of  his  associates,  of  partnership  funds  in  the  acquisi- 
tion of  real  estate,  the  two  facts  must  concur  to  constitute  real 
estate  partnership  property — acquisition  with  partnership  funds, 
or  on  partnership  credit,  and  for  the  uses  of  the  partnership. 
Ware  v.  Oweiis,  42  Ala.  212;  Owetis  v.  Collins,  23  Ala.,  837; 
Hooeie  v.  Cai^\  1  Sumner,  198 ;  Parsons  on  Partnership,  365. 
The  real  estate  now  in  controversy  was  purchased  before  the 
formation  of  the  partnership  of  Phillips,  tariss  &  Co.,  and  was 
not  paid  for  with  the  funds  of  that  partnership,  but  was  paid 
for  with  the  funds  of  the  preceding  partnership  of  Phillips  ^t 
Farifes.  It  is  possibly  inferril)le  from  the  averments  of  the  bill, 
and  from  the  evidence,  that  upon  a  part  of  the  real  estate,  the 
business  of  the  partnership  of  Phillips,  Fariss  &  Co.  was  car- 
ried on,  as  had  been  the  business  of  the  preceding  partnership 
of  Phillips  &  Fariss.  The  mere  use  of  the  property  by  the 
partnership,  did  not  impress  upon  it  the  character  of  partner- 
ship property.  It  is  not  of  uncommon  occurrence,  that  a  part- 
nership uses  the  property  of  its  several  members,  or  of  a  pre- 
ceding partnership.  In  the  absence  of  an  agreement  that  the 
property  shall  become  joint  property,  its  title  and  character  is 
uncnanged. —  Wwre  v,  Owens,  supra;  McCvary  v.  Slaughter^ 
58  Ala.  230.  The  existence  of  such  an  agreement,  in  this  case, 
is  not  alleged  or  proved. 

The  identity  of  the  partnership  of  Phillips  &  Fariss,  with  that 
of  Phillips,  Fariss  &  Co.,  a  proposition  the  bill  seems  to  assert, 
is  not  true,  either  as  matter  of  law,  or  as  matter  of  fact.  The 
introduction  or  incoming  of  a  new  member  into  an  existing 
partnership,  in  contemplation  of  law,  works  its  dissolution,  and 
the  creation  of  a  new  partnership. — Parsons  on  Partnership,  34. 
The  incoming  partner  is  not  liable  for  the  debts  or  engagements 
of  the  former  partnership,  save  so  far  as  by  express  agreement 
he  may  assume  liability ;  and  in  the  property  of  the  former 
partnership  he  acquires  no  other  or  greater  interest  thap  such 
as  is  by  express  agreement  conferred. — Parsons  on  Partnership, 
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434.  If  the  property  is  carried  into  the  new  partnership,  it  be- 
comes the  property  of  that  partnership— ceases  to  be,  and  i& 
freed  from  all  the  liabilities  to  which  it  might  have  been  sub- 
jected, as  the  property  of  the  preceding  partnership.  The  ter- 
mination of  the  partnership  of  Phillips  &  Fariss,  and  the  crea- 
tion of  a  new  partnership,  having  a  new  style  or  firm  name, 
with  an  additional  member,  the  partners  sharing  in  the  profits 
and  losses  in  differing  proportions,  was  the  intention  of  the  par- 
ties by  the  introduction  of  Robert  C.  Fariss  as  a  member.  In- 
to the  new  partnership,  as  a  part  of  its  property,  the  real  estate 
in  contention  was  not  carried  ;  and  of  it  the  partnership  had  no 
ownership,  nor  in  it  any  interest,  legal  or  equitable. 

The  chancellor  decreed  the  real  estate  in  controversy  was  the 
property  of  the  partnership  of  Phillips  &  Faiiss,  and  not  the 
property  of  the  several  partners  as  tenants  in  common  ;  ordered 
its  sale,  and  appropriated  the  proceeds  of  sale  to  the  payment 
of  partnership  debts,  in  exclusion  of  the  separate  debts  of  the 
assignor,  Phillips,  for  the  security  and  payment  of  which,  by 
the  assignment,  he  had  appropriated  his  undivided  interest,  the 
quantity  of  which  is  specified  particularly.  A  decree  of  a  court 
of  equity  can  not  be  supported,  when  assailed  on  error,  unless 
it  is  founded  upon,  and  conforms  to  the  pleadings  and  proof  in 
the  cause. — -Mautnf  v.  Maso7i^  8  Porter,  211 ;  Langdon  y. 
Roane^  6  Ala.  518.  If  it  were  conceded,  that  it  is  shown  by 
the  evidence  the  real  estate  is  the  property  of  the  partnership  of 
Phillips  &  Fariss,  and  not  of  the  partners  as  tenants  in  common, 
it  is  obvious,  without  vacating  the  uses  declared  by  the  assign- 
ment, it  could  not  be  appropriated  to  the  payment  of  the  part- 
nership debts,  in  exclusion  of  the  separate  debts  to  which  Phil- 
lips had  appropriated  his  undivided  share  or  interest.  There 
w^as  no  party  before  the  court  claiming  in  opposition  to  the  as- 
signment, or  the  vacation  of  any  use  declared  by  it.  There 
was  no  pleading  assailing  it,  except  so  far  as  it  may  be  regarded 
as  assailed  by  the  original  bill ;  and  in  that  respect,  as  we  have 
said,  the  original  bill  is  not  maintainable.  The  hearing,  it  is 
true,  was  had  upon  an  agreement  that  the  answers  of  several  of 
the  defendants  should  be  taken  as  cross-bills,  and  that  severally 
they  should  be  entitled  to  the  relief  w^hich  they  could  have  ob- 
tained upon  a  cross-bill  disclosing  their  respective  interests.  If 
a  cross-bill,  seeking  the  vacation  of  the  assignment  in  respect 
to  this  pro])erty  only,  could  be  entertained  in  the  present  suit, 
— a  question  we  do  not  consider, — Bugbee,  the  sole  creditor  of 
the  partnership  of  Phillips  <fe  Fariss,  is  the  only  party  who 
could  have  maintained  the  cross-bill,  if  it  would  have  been  ger- 
mane and  appropriate  to  the  subject-matter  of  the  original  bill. 
The  assignment  confers  upon  him  the  primary  security  from  the 
proceeds  of  the  sale  of  a  part  of  the  property  which  is  assigned 
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only  by  Phillips,  and  assigned  as  the  property  of  the  partner- 
ship of  Phillips  &  Fariss.  The  answer  found  in  the  record 
does  not  repudiate,  while  it  does  not  expressly  accept  the  as- 
signment, so  far  as  it  confers  upon  him  this  peculiar,  exclusive 
right.  If  he  intends  the  acceptance  of  this  particular  right, 
shutting  out  all  incjuiry  by  the  other  creditors  secured  by  the 
assignment,  whether  he  is  entitled  to  it,  there  ought  to  have 
been  in  the  answer  a  direct,  open  disclaimer  of  all  rights  under 
the  assignment,  and  an  assertion  of  the  superior  equity  upon 
which  he  relies.  There  is  not,  in  his  answer,  any  such  dis- 
claimer, nor  any  indication  of  a  purpose  to  claim  in  opposition 
to  the  assignment.  There  is  no  repudiation  of  the  security 
proflFered  by  the  assignment,  accompanied  by  the  assertion  of  a 
superior  and  independent  equity.  If  he  had  tiled  a  cross-bill  (and 
we  are,  in  respect  to  the  agreement  found  in  the  record,  consider- 
ing the  case  as  if  it  had  been  filed),  the  facts  upon  which  it  was 
founded  must  have  been  averred  in  the  answer.  The  answer  is 
general,  brief,  and  in  it  there  is  introduced  no  averment  assail- 
mg  the  assignment,  negativing  its  validity  and  operation  as  it  is 
expressed,  repudiating  it,  or  asserting  that  it  ought  to  be  va- 
cated. A  cross-bill,  departing  from,  and  inconsistent  with  the 
answer,  could  not  have  been  well  entertained. — DiU  v.  S/tahan, 
25  Ala.  694 ;  Graham  v,  Tarikersly,  15  Ala.  634. ' 

In  any  aspect  of  tlie  case,  the  decree  in  this  respect  is  not 
founded  upon,  or  in  conformity  to  appropriate  pleading,  and 
can  not  be  sustained. 

Whether  this  specific  property  is  partnership  property,  or  the 
property  of  the  several  partners  as  tenants  in  common,  is  not  a 
question  now  presented  for  decision  ;  and  if  it  were,  there  would 
be  much  of  difficulty  in  reaching  a  satisfactory  conclusion. 
Real  estate  may  be  acquired  with  partnership  funds,  alid  em- 
ployed for  the  use  or  convenience  of  the  partnership,  without 
becoming  necessarily  partnership  property.  The  partners  may 
intend  to  hoW  it  separately  as  tenants  in  common,  and  not 
jointly,  as  partners.  They  may  intend  to  withdraw  from  the 
joint  stock  the  funds  invested  in  its  acquisition,  and  a  new  in- 
vestment, in  M''hich  each  partner  will  hold  in  severalty  his  share 
or  interest.  Prhmi  facie^  the  condition  of  land  is  precisely 
that  which  is  indicated  by  the  muniment  of  title.  The  mere 
use  of  partnership  funds,  with  the  knowledge  and  approbation 
of  the  partners,  in  its  acquisition,  will  not,  of  itself,  repel  the 
presumption  arising  from  the  nmniment  of  title,  or  impress 
upon  the  land  the  character  of  partnership  property.  The  in- 
quiry is,  what  was  the  intention  of  the  partners ;  and  it  must 
be  solved  from  a  consideration  of  all  the  circumstances  attend- 
ing the  transaction. — 1  Am.  Lead.  Cases  (5th  ed.),  602;  Par- 
sons on  Partnership,  363;  Fall  River  v,  Bcrrden^  10  Gushing, 
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458 ;  TiUinghdst  v.  Champlin^  4  R.  I.  205 ;  Coder  v.  HuLing^ 
27  Penn.  St.  84;  Hoxie  v.  Carr^  1  Samner,  174. 

It  18  not  necessary  to  pass  upon  otlier  questions  raised  by  the 
assignment  of  errors,  which  may  not  be  presented  in  the  further 
progress  of  the  cause.  ^ 

The  decree  of  the  chancellor  must  be  reversed,  and  the  cause 
remanded. 

Stone,  J.,  not  sitting. 


-^1  TV^ard  v.  Corbett. 

Statutory  Proceeding  for  Partitum  of  Lands. 

1.  Partition  by  Probate  Court;  whrre  parties  own  unequal  interests. 
Under  its  statutory  power  to  make  partition  of  lands  among  several  joint 
owners  or  tenants*  in  common  (Code,  §§3497-3507),  the  Probate  Court 
has  no  jurisdiction  to  decree  partition  where  tlie  lands  are  not  suscepti- 
ble of  division  into  equal  parts,  or  parts  of  equal  value ;  and  this  can  not 
be  done,  where  the  parties  own  unequal  interests — as,  where  one  of  four 
joint  owners,  or  tenants  in  common,  has  conveyed  a  part  of  his  undivided 
mterest  to  another.     (Overruling  Stimpaon  r.  Malone  &  Foote,  60  Ala.  338. ) 

Appeal  from  the  Probate  Court  of  Montgomery. 
Tried  before  the  Hon.  F.  C.  Eandolph. 

R.  M.  Williamson,  for  appellant. 

Saybe  &  Graves,  contra. 

STONE,  J. — This  was  a  proceeding  instituted  in  the  Probate 
Court,  for  the  partition  of  a  small  lot  of  land,  under  Article  1, 
Chapter  14,  Title  2,  Part  3  of  the  Code  of  1876,  commencing 
with  section  3497.  The  petition  sets  forth  tliat  the  land  is 
held  and  owned  bv  four  equal  tenants  in  common,  of  whom  the 
petitioner,  Mary  Corbett,  and  Peter  Ward,  the  appellant,  are 
two.  In  proceedings  such  as  this,  in  the  Probate  Court,  the 
partition  can  only  be  made  by  lot;  and  hence,  if  the  land 
be  not  susceptible  of  division  into  equal  parts,  or  parts  of  equal 
value,  partition  can  not  be  made  by  metes  and  bounds ;  and  if 
the  tenants  own  in  unequal  interest,  the  Probate  Court  has  no 
jurisdiction  to  effect  partition. —  Whitman  v.  lieesej  59  Ala. 
532 ;  Netohold  v.  /Smarts  67  Ala.  326 ;  Terrell  v.  Cumu9ig/iamy 
70  Ala.  100. 
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The  aDswer  to  the  partition  is  not  very  fully  expressed ;  but 
great  technicality  in  pleading  is  not  required,  in  cases  like  this. 
One  ground  of  defense  relied  on  is,  that  Mary  Corbett,  the 

Setitioner,  had  previously  conveyed  to  Peter  Ward  a  certain 
escribedpart  of  the  land  she  seeks  to  have  partitioned ;  and 
that  he,  Ward,  had  sold  back  the  lot  to  her,  but  she  had  not 

Eaid  the  purchase-money.  Novsr,  if  we  admit  that  Mary  Cor- 
ett's  conveyance  to  Peter  Ward  did  not  transfer  the  absolute 
ownership  to  that  part  of  the  land,  because  she  herself  owned 
but  an  undivided  interest,  it  was  good  to  convey  her  undivided 
fourth  interest  in  that  part  of  the  lot,  and  this  destroyed  the 
eauality  of  ownership.  If  true,  this  ousted  the  Probate  Court 
of  jurisdiction.  The  court  erred  in  sustaining  the  petitioner's 
demurrer  to  the  answer. 

The  claim  for  improvements  alleged  to  have  been  made  by 
Ward,  is  scarcely  full  enough  to  raise  the  question. — -Freeman 
on  CoTenancy,  §g  261, 510;  Drmnea  v.  Walker,  21  Ark.  539 ; 
SecUe  V.  Soto.  35  Cal.  102 ;  Broolcfield  v,  WilliamSy  1  Green, 
C.  C.  341 ;  Crafts  v.  Crafts,  13  Gray,  360  ;  Hart  v,  Hawkins, 
3  Bibb,  502 ;  Pope  v.   Wiitekead,  78  N.  C.  191. 

The  case  of  Sthnmon  v.  MaloTie  cS:  Foote,  60  Ala.  338,  so 
far  as  in  conflict  with  this  opinion,  is  overruled. 

Reversed  and  remanded. 


Mlcou  V.  Moses  Brothers. 

BiU  in  Efiiiity  by  Judgment    Creditor,  to  subject  Equitable 
Assets,  under  charge  of  Fraud. 

1.  Receiver;  appointment  before  answer. — The  practice  is  settled  with 
us,  in  accordance  with  the  modern  English  practice,  that  a  receiver  may 
be  appointed  before  answer  filed,  when  the  exigency  of  the  particular 
case  is  clearly  shown  by  affidavits. 

2.  Same  ;' affidavits,  and  how  rebutted. — ^The  practice  is  well  estab- 
lished, that  ex' parte  affidavits  may  be  received  in  support  of  an  applica- 
tion for  the  appointment  of  a  receiver,  and  counter  affidavits  in  opposi- 
tion to  it;  but  the  court  **i8  unwilling  to  sanction  the  practice,  which 
seems  to  have  been  followed  in  this  case,  of  permitting  a  voluminous 
deposition,  containing  irrelevant  matter,  to  be  introduce^  for  the  puri)08e 
of  contradicting  the  affidavit  of  the  deponent."  If  it  was  necessary  to 
rebut  or  impeacli  the  statements  of  trie  affidavit,  it  should  have  been 
done  by  an  extract  of  the  pertinent  matter  from  the  deposition,  embod- 
ied in  an  explanatory  affidavit,  or  attached  thereto  as  an  exhibit. 

3.  Same;  who  may  ank^  and  is  entHledto. — A  judgment  creditor  of  an 
insolvent  debtor,  having  an  execution  returneu  "No  property  found," 
and  seeking  by  his  bill  to  reach  and  subject  the  debtor's  alleged  interest 
in  certain  crops  raised  on  a  plantation  carried  on  in  the  name  of  another 


Digitized  by  VjOOQ iC 


440  SUPREME  COURT  [Dec  Tenn, 

[Micou  V.  Moses  Brothers.] 

person,  shows  such  a  lien  on  or  title  to  the  crops  as  authorizes  him  to 
ask  the  appointment  of  a  receiver ;  and  the  proof  showing  very  clearly 
that  the  property  is  being  rapidly  disposed  of  by  irresponsible*  parties, 
under  the  management  of  the  debtor,  so  that  its"  loss  is  imminent,  and 
the  charge  of  fraud  being  strongly  supported  by  all  the  circumstances  of 
the  case,  a  prima  facie  case  for  the  ai)pointment  of  a  receiver  is  made 
out. 

4.  Same  ;  want  of  parties,  or  of  notice. — That  some  of  the  parties  in 
interest  are  not  before  the  court,  and  that  others  have  had  no  notice  of 
the  application,  is  no  valid  objection  to  the  appointment  of  a  receiver; 
since  the  receiver  hoMs  for  the  parties  in  interest,  and  his  apiK)intuient 
<loes  not  affect  any  existing  rights,  nor  prejudice  the  rights  of  persons 
before  the  court,  who  may  at  any  time  propound  their  interest. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  John  A.  Foster. 

Gi'NTER  <fe  Blakey,  for  appellants. 

Troy  &  Tompkins,  coyitra. 

SOMERVILLE,  J. — The  present  appeal  is  from  an  interloc- 
utory order  of  the  chancellor  appointing  a  receiver,  and  made  at 
tlie  instance  of  the  complainants,  who  are  judgment  creditors 
of  B.  H.  Micou.  It  fully  appears  that,  upon  this  judgment, 
there  had  been  issue  of  execution,  with  return  of  ''Ko  prop- 
erty found;"  and  the  purpose  of  the  bill  is  to  reach  an  equita- 
ble interest  of  Micou,  which  he  is  alleged  to  own  in  certain 
crops  raised  in  Montgomery  county,  in  the  year  1882,  on  a 
plantation  carried  on  in  the  name  of  one  G.  K.  Micou. 

The  practice  is  settled  in  this  State,  in  accordance  with  the 
modern  English  practice,  that  a  receiver  may  be  appointed  be- 
fore answer  filed,  wliere  there  is  clear  proof  of  the  exigency  of 
the  particular  case,  shown  by  affidavits.  If  any  other  rule  were 
allowed  to  prevail,  the  purpose  designed  by  the  application 
might  very  often  be  defeated  by  delay. —  Weh  v.  Go€ttei\  Weil 
cfc  r<>.,  at  present  term"(«w^,  p.  259);  Kerr  on  Receivers,  136, 
and  note;  WiUiammn  v.  Wilson^  1  Bland,  422;  Bhodgood  v. 
Clark,  4  Paige,  577. 

The  stcitute  requires  the  application  for  such  an  appointment 
to  be  made  in  writing.  It  may  be  made  to  the  chancellor, 
either  in  term  time,  or  in  vacation,  but  to  the  register  only  in 
vacation.  When  made  in  vacation,  reasonable  notice  of  the 
time  of  such  application,  and  the  person  to  whom  it  will  be 
submitted,  is  required  to  be  given,  or  else  good  reason  must  be 
shown  for  the  failure  to  do  so.— Code,  1870,  j;§  3881,  639. 

The  practice  is  also  firmly  established,  that  ex-part^  affidavits 
may  be  introduced  in  support  of  the  application  ;  and  counter- 
affidavits  may  be  received  in  opposition  to,  and  rebuttal  of  the 
statements  upon  which  the  application  is  predicated. 
Vol.  lzzii. 
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The  proceedings  in  the  present  t^ase  seem  to  liave  in  substan- 
tial accordance  with  these  rules.  We  are  not  willing,  however, 
to  sanction  the  practice,  which  appears  to  have  been  followed 
in  this  ease,  of  permitting  a  voluminous  deposition  of  one  of 
the  affiants  to  be  introduced,  containing  much  irrelevant  mat- 
ter, for  the  purpose  of  contradicting  his  affida\'it,  on  a  single 
point,  which  was  made  in  resistance  of  the  application,  when 
the  same  purpose  could  have  l>een  accomplished  by  an  extract 
of  the  pertinent  matter  from  such  deposition,  embodied  in,  or 
attached  as  an  exhibit  to  an  explanatory  affidavit,  thus  fully  and 
fairly  presenting  the  matter  of  rebuttal  desired  to  be  introduced 
in  evidence,  by  way  of  counter  admission,  or  of  impeachment. 
The  record,  however,  discloses  no  objection  to  this  on  the  part 
of  the  defendant  in  the  court  below. 

If  it  be  true  that  the  defendant,  Micou,  owned  an  equitable 
interest  in  the  crops,  for  the  custody  of  which  the  present  re- 
ceivership is  asked,  the  lien  or  title  of  the  complainants  is  very 
clearly  ot  such  a  character  as  to  authorize  the  granting  of  their 
application,  if  there  be  no  other  objection  which  can  be  deemed 
fatal  to  it.  They  were  judgment  creditoi-s,  who  had  pursued 
their  debtor  to  insolvency  in  a  court  of  law,  having  an  execu- 
tion on  their  judij^raent  returned  unsatisfied ;  and  tlie  interest 
sought  to  be  subjected  was  a  mere  equitable  one,  not  liable  to 
be  sold  under  execution  at  law.  In  cases  of  this  nature,  the 
courts  always  lend  a  ready  ear  to  api)licati()ns  for  the  appoint- 
ment of  a  receiver. —  Weis  v.  Goetter,  Weil  cfe  6b.,  supra;  Os- 
horn  V,  Heyei\  2  Paige,  342 ;  BUfodgoorl  v.  Clark,  4  Ih.  577 ; 
Kerr  on  Receivers,  58-59. 

The  whole  object  had  in  view,  in  the  appointment  of  a  re- 
ceiver, is  to  provide  for  the  safe  custody  of  the  property,  pend- 
ing the  litigation  which  is  to  settle  the  conflicting  claims  of  the 
parties  litigant.  The  appointment  can,  of  course,  create  no 
rights  in  the  subject-matter  of  litigation,  such  a  result  being 
entirely  foreign  to  its  purpose.  It  can  neither  affect  the  fjues- 
tion  of  title,  nor  involve  any  judicial  determination  ot  it. 
Chase's  case,  1  Bland's  Ch. '20*6;  s.  c,  17  Amer.  Dec.  277; 
Mitford's  PI.  133.  The  exercise  of  the  power  must  rest  very 
largely  within  the  sound  legal  discretion  of  the  court,  and 
should  be  brought  into  activity  always  with  great  caution  and 
circumspection,  especially  when  invoked  against  a  party  in  pos- 
session under  the  legal  title. — Hxighes  r.  ilatfehett,  55  Ala.  631; 
Kerr,  on  Receiv.  4,  115;  Briar jield  Iron  Works  v,  Foster, 
54  Ala.  622;  Ex  parte  Walkei\  25  Ala.  81. 

No  positive  or  unvarying  rule  can  be  laid  down,  to  regulate 
such  appointments  in  all  cases.  It  has  sometimes  been  said, 
that  a  receiver  ought  to  be  appointed  only  '*to  prevent  fraud, 
save  the  subject  of  litigation  from  material  injury,  or  rescue  it 
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from  threatened  destruction*" — Baker  v.  JSaokus^  32  lU.  79 ; 
Briarfield  Iron  Works  v.  Foster^  54  Ala.  634,  supra.  Bj  other 
authorities,  the  rule  is  said  to  be,  that  "  there  must  be  a  legal  or 
equitable  right,  reasonably  clear  and  free  from  doubt,  attended 
with  danger  of  loss." — Randle  v.  Carter^  62  Ala.  95,  102 ; 
High  on  Keceivers,  §§  55-59.  In  another  leading  case,  often 
approved,  it  is  asserted,  that  "  fraud,  or  imminent  danger,  if  the 
intermediate  possession  should  not  be  taken  by  the  court,  must 
be  clearly  proved." — Blondhehn  v,  Moore^  11  Md.  364 ;  Maxfs 
V.  Rose,  1  Freeman's  Ch.  (Miss.)  703. 

The  rule  is  stated  by  Mr.  Kerr,  in  his  work  on  Receivers,  as 
follows :  "  If  it  appears  to  the  court  that  the  plaintiff  has  es- 
tablished a  good  prima  facie  equitable  title,  and  that  the  prop- 
erty, the  subject-matter  of  the  suit,  is  in  danger  if  left  in  the 
possession  of  the  party  against  whom  the  receiver  is  prayed, 
until  the  hearing,  or,  at  least,  that  there  is  reason  to  apprehend 
that  the  plaintiff  will  be  in  a  worse  situation  if  the  appointment 
of  a  receiver  be  delayed,  the  appointment  of  a  receiver  is  almost 
a  matter  of  course." — Kerr  on  Receivers,  7-S. 

We  are  of  opinion  that  the  complainants  have  established  a 
good  prima  facie  case  for  such  an  appointment.  The  fact  is 
not  denied,  that  the  defendant,  B.  H.  Micou,  is  utterly  insol- 
vent, and  that  complainants  hold  against  him  an  unsatisfied  judg- 
ment for  a  large  amount,  the  validity  of  which  is  not  disputed, 
and  upon  which  they  have  had  execution  with  a  return  of  no 
property  found.  It  further  appears,  from  very  clear  proof, 
that  the  property  in  dispute  is  being  rapidly  disposed  of  by  ir- 
responsible parties  under  the  management  of  Micou,  so  that  its 
loss  is  imminent.  Fraud  is  also  charged  against  the  judgment 
debtor,  and  the  entire  circumstances  of  the  whole  case,  includ- 
ing his  own  admissions  and  testimony  outside  of  the  case, 
strongly  support  the  imputation.  The  statements  made  in  some 
of  the  affidavits  are  conflicting,  and  we  refrain  from  any  de- 
tailed discusion  of  them,  as  it  is  not  our  purpose  to  give  any 
opinion  upon  the  merits  of  the  issues  to  be  tried  by  the  chan- 
cellor. It  is  enough  to  say,  that  they  make  out  SLprittia  facie 
case  in  favor  of  the  complainants,  based  upon  the  probability 
that  B.  II.  Micou  has  an  equity  in  the  subject-matter  of  litiga- 
tion, wliich  is  liable  to  the  satisfaction  of  the  judgment  which 
is  the  foundation  of  this  suit;  that  he  is  utterly  insolvent,  and 
without  the  appointment  of  a  receiver  there  is  imminent  danger 
of  the  entire  property  being  speedily  wasted  and  lost,  to  the 
serious  injury  of  the  complainants,  who  make  this  application. 

In  view  of  this  statics  of  the  case,  it  is  no  valid  objection  to 
the  appointment  of  a  receiver,  that  some  parties  in  interest  are 
not  before  the  court,  and  others  have  had  no  notice  of  the  ap- 
plication.    A  receiver  is  always  understood  to  hold  for  the  par- 
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ties  entitled.  Persons  holding  paramount  claims, who  are  not 
already  before  the  eonrt,  are  at  liberty  to  come  in  at  any  time, 
and,  on  application,  eacluwill  be  examined ^^  interesse  8uo;  and 
the  receivership  can  be  discharged,  when  the  justice  of  the  case 
shall  authorize  the  making  of  such  an  order  by  the  chancellor. 
If  any  other  rule  were  allowed  to  prevail,  parties  holding  mere 
legal  titles,  by  absenting  themselves  from  the  jurisdiction  of 
the  court,  could  easily  paralyze  this  right  arm  of  its  power, 
which  is  so  often  omnipotent  in  circumventing  the  artifices  of 
fraud,  and  preventing  irreparable  damage. 

The  decree  of  the  chancellor  appointing  a  receiver,  from 
which  the  present  appeal  was  taken,  must  l^  affirmed. 


Montg.  So.  Railway  Co.  v.  Sayre. 
Sayre  v.  Montg.  So.  Rall^i^ay  Co. 

StattUory  Proeeedings  for  Conde?nnation  of  Right  of  Way. 

1.  Taking  private  property  for  public  uses;  constitutional  provisions  as 
to  pre-payment  oj  compensation ^  right  of  appeal,  and  trial  by  jury. — The 
several  clauses  m  the  present  constitution  relating  to  the  taking  of  pri- 
vate property  for  pubhc  uses  by  corporations  or  individuals  (Art.  i,  §  24 ; 
Art.  XIV,  ^  7),  construed  in  connection  with  the  pre-existing  law  and  ju- 
dicial decisions,  were  intended  to  secure  just  compensation  to  the  owner 
of  the  property  taken,  and  to  compel  its  payment  before  the  appropria- 
tion was  complete;  also,  to  secure  theriglit  of  appeal  from  the  prelimin- 
ar>-  assessment  of  damages,  without  regard  to  the  character  of  the  tri- 
bunal or  body  by  which  the  assessment  may  be  made ;  and  the  right  to 
a  trial  by  jury,  on  the  demand  of  either  party,  when  the  error  or  matter 
complained  of  is  the  amount  of  damages  assessed. 

2.  Statutory  proceedings  for  condemnation  of  right  of  way;  appeal,  and 
trial  by  jury, — The  statute*  regulating  proceedings  for  the  assessment  of 
damages,  when  lands  are  taken  by  a  railroad  corporation  for  the  right  of 
way  (Code,  ^^  1833-40),  was  intended  to  carry  into  effect  these  constitu- 
tional provisions,  and  must  be  so  construed,  "if  possible,  as  to  effectuate 
that  intention,  and  to  harmonize  the  statute  with  the  constitution ;  and 
thus  construing  the  section  which  gives  an  appeal  to  either  party,  and 
declares  that  **  the  same  proceedings  shall  be  had  as  in  ordinary  cases  of 
appeal  from  the  Probate  [Court]  to  the  higher  courts  of  tlie  State" 
ik  1838),  it  must  be  held  to  give  an  appeal  to  the  Circuit  Court,  of  which 
a  jur>'  is  a  constituent,  thereby  securing  the  right  to  a  trial  by  jury,  if  de- 
manded. 

3.  Same;  right  to  open  and  amrlude  argument. — In  these  proceedings, 
the  railroad  corporation  is  the  actor,  and  on  appeal,  when  an  assessment 
of  damages  by  a  jury  is  demanded,  is  entitled  to  open  and  conclude  the 
investigation  and  the  argument. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Jas.  E.  Cobb. 
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These  two  eaBes,  involving  substantiallv  the  same  qnestions, 
were  argned  and  submitted  together.  Each  was  a  statutory 
proceeding,  instituted  by  the  Montgomery  Southern  Railway 
Company,  a  domestic  corporation  organized  under  tlie  general 
law  (Code,  $$>{  1821-41),  seeking  to  condemn  lands  for  the  right 
of  way  of  its  road  ;  the  lands  in  one  case  belonging  to  W.  D. 
Sayre,  and  in  the  other  to  A.  S.  Sayre  and  M.  fi.  Sayre.  In 
each  case,  the  proceeding  was  originated  by  a  petition  filed  by 
the  railroad  company,  addressed  to  the  judge  of  probate;  alleg- 
ing that  the  i)etitioner  desired  to  obtain  the  right  of  way 
tlirough  the  defendant's  lands,  particularly  described,  and  had 
made  application  to  purchase  the  necessary  strip  of  land,  but 
had  not  been  able  to  make  any  contract  with  the  owner ;  and 
asking  that  commissioners  be  appointed  to  determine  the  com- 
pensation to  be  paid  to  the  owners  in  each  case.  Commission- 
ers were  appointed,  and  notice  was  given  to  the  owners  in  each 
case,  as  reijuired  by  the  order  of  the  court  and  the  statute;  and 
the  commissioners  made  their  report  under  oath,  awarding  ^85 
as  compensation  to  A.  S.  and  M.  II.  Sayre,  and  $182  to  W.  D. 
Sayre.  A.  S.  and  M.  H.  Sayre  then  made  a  motion  in  the 
Probate  Court,  or  l)efore  the  judge  of  probate,  to  set  aside  and 
annul  the  report  and  award  of  the  commissioners,  and  the  or- 
der appointing  them,  on  these  grounds :  '*  Because  tliis  court, 
or  the  judge  thereof,  had  no  jurisdiction,  power  or  authority  to 
make  the  order  appointing  said  commissioners ;  because  there 
is  no  law  which  authorized  said  court  or  judge  to  make  such 
order  or  decree ;  and  because  the  pretended  law,  under  which 
said  order  was  made  and  said  proceedings  had,  is  unconstitu- 
tional, null  and  void."  The  court  overruled  this  motion,  and 
the  said  A.  S.  and  M.  II.  Sayre  then  took  an  appeal  to  the  Cir- 
cuit Court,  not  from  the  order  overrulino:  said  motion,  but  **in 
the  matter  of  the  proceedings  to  assess  their  compensation  for 
the  right  of  way  through  their  lands  by  said  railroad  com- 
pany." In  the  Circuit  Court,  as  the  bill  of  exceptions  recites, 
*'  the  said  A.  S.  and  M.  H.  Sayre  moved  the  court  to  quash  said 
proceedings  had  in  the  Probate  Court,  and  to  dismiss  said 
cause  out  of  that  court ;  which  motion  was  granted  by  the 
court,  and  said  railroad  company  excepted."  The  railroad  com- 
l)any  appeals  from  this  ruling  and  judgment,  and  here  assigns 
the  same  as  error. 

W.  D.  Sayre  also  moved  to  set  aside  the  award  and  the  order 
appointing  the  commissioners,  on  the  same  grounds  as  specified 
in  the  other  case ;  and  liis  motion  being  overruled,  he  took  an  ap- 
I)eal  to  the  Circuit  Court.  In  that  court,  as  the  bill  of  exceptions 
states,  "both  parties  having  announced  themselves  ready,  said  W. 
D.  Sayre  demanded  a  trial  by  jury  ;  which  was  ordered  by  the 
court,  and  the  cause  was  submitted  to  a  jury.     Thereupon,  said 
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railroad  company  claimed  the  right  to  open  and  conclude  as 
plaintiff,  and  the  court  conceded  flie  right ;  to  which  action  and 
ruling  of  the  court  said  Sayre  duly  excepted."  The  jury 
assessed  the  damages,  or  compensation  to  be  paid,  at  $365  ;  and 
the  court  rendered  judgment  in  Sayre's  favor,  against  the  rail- 
road company,  for  this  sum.  Afterwards,  as  flie  judgment- 
entry  and  the  bill  of  exceptions  each  shows,  Sayre  moved  the 
court  **  to  set  aside  the  verdict,  and  vacate  the  judgment  ren- 
dered in  this  cause,  and  to  render  judgment  vacating  the  pro- 
ceedings had  in  the  Probate  Court,  on  the  ground  that  said 
proceedings  were  without  authority  of  law,  and  that  this  court 
Lad  no  jurisdiction  to  submit  this  cause  to  a  jury,  nor  to  render 
judgment  on  the  verdict  of  the  jury."  The  court  overruled 
this  motion,  and  the  Sayres  duly  excepted.  The  appeal  is  sued 
out  by  the  Sayres,  and  they  here  assign  as  error  the  judgment 
of  the  Circuit  Court,  and  the  several  rulings  to  which  they  re- 
served exceptions. 

CiA>PT0N,  Herbert  &  Chambers,  and  Sayre  &  Graves,  for 
Montgomery  Southern  Railway  Company. — (1.)  By  constitu- 
tional provision,  the  right  of  eminent  domain  is  reserved  to  the 
State  unabridged,  but  just  compensation  is  required  to  be  made 
to  the  owner  of  the  property  taken  ;  and  when  the  right  to  take 
private  property  is  conferred  by  law  on  corporations  or  individ- 
uals, it  IS  provided  that  the  right  of  appeal,  and  the  right  to  a 
trial  by  jury,  shall  be  secured  to  either  party. — Art.  xiv,  $^  7. 
Before  the  adoption  of  the  present  constitution,  the  right  of 
appeal  was  only  a  legislative  right,  subject  to  the  control  of  the 
General  Assembly ;  and  no  appeal  could  be  taken  except  in  the 
cases  authorized  by  law.  This  provision  was  intended  to  take 
the  right  of  appeal  in  such  cases  as  this,  as  it  then  existed,  out 
of  the  pale  of  legislation.  The  intention  was  not  to  create  a 
new  right,  but  to  prohibit  the  General  Assembly  from  taking 
away  from  any  person  the  right  of  appeal  as  it  then  existed. 
Under  the  laws  then  existing,  an  appeal  might  be  taken  from 
the  Probate  Court,  either  to  the  Circuit  Court,  or  to  the  Su- 
preme Court. — Code,  §§  3954,  3957.  Coupled  with  this  right 
of  appeal,  by  the  same  constitutional  provision,  the  right  of  a 
trial  by  jury  was  secured  in  all  cases  involving  the  amount  of 
damages.  In  the  Supreme  Court,  an  appeal  is  necessarily  to  be 
decided  from  the  record  alone ;  but  in  the  Circuit  Court,  of 
which  a  jury  is  a  constituent  part,  a  trial  by  jury  may  be 
claimed,  and,  when  claimed,  is  matter  of  right.  An  appeal 
must  be  taken  under  the  rules  regulating  appeals ;  and  wnen 
taken,  it  is  to  be  tried  like  other  cases,  upon  the  record  or  bill 
of  exceptions,  except  that,  on  a  question  of  damages,  either 
party  may  demand  a  trial  by  jury.     The  constitutional  provis- 
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ion  18  self-executing  {Miller  v,  JUarx,  56  Ala.  322;  Cooley's 
Const.  Liin.  101),  and  comes  to  the  aid  of  the  statute,  or,  rather, 
the  statute  must  be  construed  as  if  the  constitutional  provision 
were  incorporated  in  it. —  United  States  v.  Babbitt^  1  Black,  68 ; 
United  States  v.  CW/iJ«,  12  Peters,  72.  (2.)  W.  D.  Sayre  vol- 
untarily submitted  to  the  jurisdiction  of  the  Circuit  Court,  and 
demanded  a  trial  by  jury ;  and  he  is  now  estopped  from  deny- 
ing the  validity  of  the  law  under  which  he  claimed  it. — Poia- 
ell  V.  Bomie,  43  Ala.  459;  McDonald  v.  Life  Insurance  Co.^ 
65  Ala.  358.  (3.)  In  such  proceedings  as  this,  the  railroad  com- 
pany is  necessarily  the  actor,  or  plaintiif,  whether  it  occupies 
the  position  of  appellant  or  appellee ;  and  as  plaintiff,  is  enti- 
tled to  open  and  conclude  the  case.  . 

Troy  &  Tompkins,  for  W.  D.  Sayre,  A.  S.  Sayre,  and  M.  H. 
Sayre. — (1.)  No  law  providing  for  an  assessment  of  damages, 
in  such  cases  as  these,  can  be  sustained  as  valid,  unless  it  pro- 
vides (Ist)  for  the  payment  of  the  compensation  before  the 
property  is  taken,  (2d)  for  an  appeal  by  either  party,  and  (3d) 
for  a  trial  by  jury  to  determine  tne  damages,  on  the  demand  of 
either  party.     Tliis  law  does  not  provide  for  a  trial  by  jury, 
and  the  right  is  in  effect  prohibited  by  the  provision  whicli  de- 
clares that,  on  appeals,  •*  the  same  proceedings  shall  be  had  ae 
in  ordinary  cases  of  appeal  from  the  Probate  [Court]  to  the 
higher  courts.''     The  proceedings  on  appeal  must  mean  the  trial 
and  its  incidents,  and  not  the  preliminary  steps  to  taking  an 
appeal.     There  is  no  provision  for  a  trial  by  jury,  in  ordinary 
cases  of  appeal  from  tne  Probate  to  the  Circuit  Court,  but  such 
cases  are  tried  on  the  record,  or  on  bill  of  exceptions. — Code, 
$$g  3954-58.     If  the  provisions  of  the  general  law  could  be  so 
modified  as  to  ffive  a  trial  by  jury  in  such  cases,  when  the  ap- 
peal is  taken  to  tlie  Circuit  Court,  the  riglit  would  be  completely 
taken  away  whenever  the  appeal  was  taken,  as  it  might  be,  to 
the  Supreme  Court,     In  faiUng,  then,  to  secure  the  right  to  a 
trial  by  jurv,  the  statute  is  unconstitutional  and  void. —  liins  v. 
The  State,"  26   Ala.  165;  Kc  parte   Homhton,,  38   Ala.  570; 
Thomas  v.  Bibb,  44  Ala.  710;  Greene  v.  nragg^  1  Curt.  C.  C. 
311.     (2.)  The  statute  bein^  unconstitutional  and  void,  the  Pro- 
bate Court  had  no  jurisdiction  of  the  proceedings,  and  the  Cir- 
cuit Court  acquired  no  jurisdiction  by  the  appeal. — Cooley's 
Const.  Lim.  J^  188,  note  2,  and  authorities  cited.     The  proceed- 
ing being  void  for  want  of  jurisdiction,  appearance  could  not 
amount  to  a  waiver  of  the  defect ;  and  the  parties  are  not  es- 
topped from  raisins^  the  objection  after  judgment. — Bigelow  on 
Estoppel,  129,  508^;  2  Brick.  Dig.  157-8,  <5§  12,  21 ;  MiJlerv. 
Miller,  5  Ileisk.  Tenn.  723 ;  Mercier  v,  Chase^  9  Allen,  242. 
(3.)  It  was  necessarily  incumbent  on  the  party  whose  land  was 
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fionght  to  be  taken,  to  show  the  amount  of  damages  he  might 
sustain,  or  had  sustained.  The  railroad  company  stands  on  the 
defensive,  and  is  not  required  to  adduce  any  evidence ;  and  the 
laboring  oar  being  on  the  owner,  he  is  entitled  to  open  and  con- 
clude the  argument— 3  Bla.  Com.  §  366 ;  1  Greenl.  Ev.  §  74 ; 
7  Eng.  L.  &  Eq.  678. 

BKICKELL,  C.  J.— The  7th  section  of  the  14th  article  of 
the  constitution  provides,  that  "  Municipal  and  other  corpora- 
tions and  individuals,  invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use,  shall  make  just  compensation  for 
the  property  taken,  injured  or  destroyed  by  the  construction  or 
enlargement  of  its  works,  highways,  or  improvements,  which 
compensation  shall  be  paid  before  such  taking,  injury  or  de- 
struction. The  General  Assembly  is  hereby  prohibited  from 
depriving  any  person  of  an  appeal  from  any  preliminary  assess- 
ment of  damages,  against  any  such  corporations  or  individuals, 
made  by  viewers  or  otherwise  ;  and  the  amount  of  such  dam- 
ages, in  all  cases  of  appeal,  shall,  on  the  demand  of  either  party, 
be  determined  by  a  jury  according  to  law."  The  24th  section 
of  the  "  DeclamtioTi  of  Ris^hts,"  among  other  things,  provides, 
that  "  private  property  shall  not  be  taken  or  applied  for  public 
use,  unless  just  compensation  be  made  therefor ;  nor  shall  pri- 
vate property  be  taken  for  private  use,  or  for  the  use  of  cor- 
porations other  than  municipal,  without  the  consent  of  the 
owner :  Provided^  hmceve7\  That  the  General  Assembly  may, 
by  law,  secure  to  persons  or  corporations  the  right  of  way  over 
the  lands  of  other  persons  or  corporations,  and  by  general  laws 
provide  for  and  regulate  the  exercise  by  persons  and  corpora- 
tions of  the  rights  herein  reserved ;  but  just  compensation  shall, 
in  all  cases,  be  first  made  to  the  owner." 

The  principal  question  these  cases  involve  is,  whether  the 
statute  which  authorizes  corporations,  organized  under  the  gen- 
eral law,  for  the  construction  of  railroads  within  the  State,  to 
condemn  and  take  private  property  for  the  uses  of  the  corpo- 
ration, secures  to  the  owner  the  right  of  appeal  from  the  award 
of  the  commissioners  appointed  to  assess  the  compensation  to 
be  paid  him,  and  on  such  appeal  a  trial  by  jury,  if  such  trial  is 
claimed  by  either  party,  meets  and  satisfies  the  requirements  of 
the  constitution  in  this  respect.  The  provision  oi  the  statute, 
upon  the  construction  of  which  the  question  depends,  reads : 
"An  appeal  may  be  taken  by  either  party,  and  the  same  pro- 
ceedings shall  be  had  as  in  ordinary  cases  of  appeal  from  the 
Probate  to  the  higher  courts  of  this  State." — Code  of  1876, 
§  1838. 

Before  the  adoption  of  the  present  constitution,  not  infre- 
quently, the  General  Assembly,  to  serve  and  accomplish  some 
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public  use,  delegated  not  only  to  counties,  political  subdivisionsi 
of  the  State,  but  to  municipal  and  private  corporations,  and  to 
individuals,  the  power  of  eminent  domain — the  power  of  tak- 
ing private  property  for  public  uses.  The  statutes  delegating 
the  power,  to  conform  to  the  constitution,  it  was  settled,  must 
in  themselves  have  provided  adequate  and  appropriate  remedies,, 
by  which  the  owner  whose  property  was  taken  could  obtain  for 
it  just  compensation.  Whether  payment  of  the  compensation 
should  precede  or  attend  the  taking  of  the  property,  or  whether 
the  mandate  of  the  constitution  was  satisfied,  if  an  adequate 
remedy  was  provided  by  which  it  could  be  obtained,  was,  in 
this  State,  an  unsettled  question. — Aldridge  l\  T.^  C.  &  D.  H. 
R.  Co.,  2  Stew.  &  Port.  199  ;  Sadle^^v,  Langham,  34  Ala.  311. 
The  remedy  most  usually  provided  for  ascertaining  the  compen- 
sation, was  the  verdict  or  award  of  viewers,  or  commissioners, 
as  they  were  indifferently  termed.  These  generally  derived 
their  appointment  from  a  court  of  record,  to  wliora  their  report 
was  returned.  They  were  regarded  as  inferior,  statutory  tribu- 
nals, clothed  with  a  special  jurisdiction ;  and  unless  the  statute 
otherwise  provided,  their  action  was  final  and  conclusive. — Mills'* 
Eminent  Domain,  §  322.  If  errors  of  law,  or  irregularities, 
intervened,  apparent  on  the  face  of  the  proceedings,  a  writ  of 
error,  or  an  appeal,  the  substitute  for  a  writ  of  error  in  our  sys- 
tem, would  not  lie  for  their  revision  and  correction  ;  a  writ  of 
certiorari  was  the  only  appropriate  remedy  which  could  be  em- 
ployed for  that  purpose. — Ex  parte  Tarletmi^  2  Ala.  35 ;  1st 
Brick.  Dig.  533,  §§  2,  4. 

Reading  the  clause  of  the  constitution  to  which  we  have  re- 
ferred in  connection  with  the  pre-existing  law,  it  seems  mani- 
fest, a  distinct  purpose  it  was  intended  to  accomplish  was  the 
guaranty  and  security  to  the  owner  of  just  compensation  for 
is  property,  taken  for  public  uses,  and  to  compel  its  payment 
before  the  taking  and  appropriation  was  complete.  And  such 
payment,  it  must  be  observed,  is  guarantied  and  secured,  with- 
out regard  to  the  agency  employed  in  the  taking — whether  it 
is  the  State,  in  its  sovereign  capacity,  or  a  county,  one  of  its 
political  subdivisions,  or  a  municipal  or  other  corporation,  or 
an  individual.  A  provision  by  which  compensation  could  be 
obtained  was,  prior  to  the  introduction  of  this  clause,  esteemed 
an  indispensable  element  to  the  validity  of  any  statutory  enact- 
ment, authorizing  the  taking  of  private  property  for  pubHc  uses. 
The  payment  of  the  compensation  before  the  taking  and  ap- 
propriation is  complete,  is  the  plain  language,  more  than  once 
repeated,  and  the  manifest  intent  of  the  constitution.  Another 
purpose,  equally  manifest,  confined  to  a  taking  bv  municipal  or 
other  corporations,  or  by  individuals  invested  with  the  privilege 
of  taking  private  property  for  public  uses,  is,  that  the  parties 
Vol.  lxxii. 
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shall  not  be  deprived  of  —in  other  words,  must  have — the  right 
of  appeal  from  the  preliminary  assessment  of  damages,  without 
regard  to  the  character  of  the  body  or  tribunal  to  which  the 
making  of  such  assessment  may  be  committed.  Such  body  or 
tribunal  remains,  as  it  was  known  and  defined  at  common  law^ 
an  inferior,  statutory  jurisdiction,  proceeding  by  summary 
methods,  and  in  a  course  different  from  that  observed  and  pur- 
sued in  the  courts  of  common  law.  But  the  General  Assembly 
is  now  prohibited  from  rendering  its  action  final  and  conclu- 
sive, or  from  limiting  the  parties  to  a  mere  revision  by  writ  of 
certiorari  of  errors  or  irregularities  apparent  on  the  face  of  the 
proceedings.  A  remedy  by  appeal  must  be  afforded,  and  the 
revision  must  be  co-extensive  with  the  injury  which  may  be 
suffered  in  the  course  of  the  proceedings.  If  the  error  com- 
plained of  is  the  amount  of  damages  assessed,  on  the  demand  of 
either  party,  on  appeal,  the  damages  must  be  assessed  by  a  jury. 
It  is  contended,  that  the  statute  referred  to  is  offensive  to  the 
constitution,  because,  while  it  authorizes  an  appeal,  the  require- 
ment is,  that  the  proceedings  on  the  appeal  shall  be  as  in  ordi- 
nary cases  of  appeal  from  the  Probate  Court  to  the  higher 
courts  of  the  State ;  and  in  the  course  of  such  proceedings  there 
is  not,  and  can  not  be,  a  trial  by  jury — the  hearing  is  had  by 
the  appellate  court,  upon  the  record  of  the  Probate  Court,  with- 
out the  intervention  of  a  jury.  There  is  much  force  in  the  ar- 
gument, but  we  are  unable  to  yield  assent  to  it.  The  statute 
was  passed  soon  after  the  adoption  of  the  constitution,  and, 
doubtless,  with  the  intention  of  yielding  obedience  to,  and  exe- 
cuting the  clause  or  provision  under  consideration.  In  its  words, 
the  statute  is  ambiguous ;  and  if  it  is  capable  of  a  construction 
that  will  render  it  consistent  with  the  constitution,  affording  to 
the  citizen,  or  to  corporations,  the  substantial  rights  the  con- 
stitution intended  to  confer,  that  construction  must  be  adopted. 
Every  statute,  it  is  the  duty  of  the  court  so  to  construe,  as  to 
make  it,  if  possible,  harmonious  with  the  constitution,  without 
narrowing  the  inquiry  to  the  construction  which  the  natural  im- 
port of  the  language  used  may  bear.  It  is  said  by  Judge 
Cooley :  "  The  duty  of  the  court  to  uphold  a  statute,  where  the 
conflict  between  it  and  the  constitution  is  not  clear,  and  the  im- 
plication which  must  always  exist,  that  no  violation  has  been  in- 
tended by  the  legislature,  may  require  it  in  such  cases,  where 
the  meaning  of  the  constitution  is  not  in  doubt,  to  lean  in  favor 
of  such  a  construction  of  the  statute  as  might  not,  at  first  view, 
seem  most  obvious  and  natural."  "  This  is  only  saying,"  he 
adds,  "in  another  form  of  words,  that  the  courts  must  construe 
the  statute  in  accordance  with  the  legislative  intent ;  since  it  is 
always  presumed  the  legislature  designed  the  statute  to  take  ef- 
fect, and  not  be  a  nullity." — Cooley  Cons.  Lim.  (4th  ed.)  223, 
29 
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top  p.  And  in  Durmisseau  v.  United  States  (6  Cranch  307), 
it  was  said  by  C.  J.  Marshall:  "The  spirit,  as  well  as  the 
letter  of  a  statute,  must  be  respected ;  and  when  the  whole  con- 
text of  the  law  demonstrates  a  particular  intent  in  the  legisla- 
ture to  eflfect  a  certain  object,  some  dep;ree  of  implication  may 
be  called  in  to  aid  that  intent." 

A  close,  literal  construction,  keeping  within  a  narrow  signi- 
fication of  its  words,  not  reading  it  in  connection  with  the  con- 
stitution, or  in  connection  with  other  statutes  which,  if  not  in 
pari  materia^  are  subject  to  the  same  constitutional  provision, 
and  are  intended  to  accomplish  a  like  purpose,  would  render 
this  statute  vain  and  nugatory.  There  is  no  designation  of  the 
court  to  which  the  appeal  may  be  taken,  nor,  in  the  event  of  an 
appeal,  is  there  an  expression  of  the  mode  of  hearing  or  trial, 
except  as  it  may  be  supposed  to  lie  in  the  general  words,  "  the 
same  proceedings  shall  be  had  as  in  ordinary  cases  of  appeal 
from  the  Probate  to  the  higher  courts  of  the  State,"  if  these 
words  should  be  referred  to  the  proceedings  in  the  appellate 
court.  But,  if  we  keep  in  mind  that  the  statute  was  intended, 
to  be  eflFectual,  and  to  execute  the  constitutional  provision,  we 
must  construe  it  as  intended  to  authorize  an  appeal  to  a  higher 
court  than  the  Court  of  Probate,  and  to  a  court  of  which  a  jury 
is  a  constituent.  Thus  reading  it,  the  Circuit  Court  of  the 
county  is  the  only  higher  court  to  which  the  appeal  may  be 
taken — it  is  the  only  court  exercising  appellate  jurisdiction  over 
the  Court  of  Probate,  having  a  jury  ae  a  constituent.  The  case 
reachinff  that  court  by  appeal,  the  constitution  intervenes,  and, 
on  the  demand  of  either  party,  the  damages  must  be  assessed 
by  a  jury.  It  is  true,  that  this  construction  renders  it  necessary 
to  indulge  some  degree  of  implication  ;  but  it  is  not  implication 
the  words  of  the  statute  repel,  and  it  is  necessary  to  give  effect 
to  the  spirit  and  intent  of  the  statute,  unless  we  presunfe  that 
the  legislature  did  not  design  it  to  l)e  effectual.  The  general 
words,  "  the  same  proceedings  shall  be  had  as  in  ordinary  cases 
of  appeal  from  the  Probate  to  the  higher  courts  of  this  State," 
are  not,  under  this  construction,  left  unmeaning  and  without 
office  to  perform.  They  may  well  be  referred  to  the  proceed- 
ings preliminary  to  the  taking  of  an  appeal,  the  mode  of  taking 
it,  and  of  introducing  the  case  into  the  appellate  court.  All  of 
these  must  conform  to  the  usual,  ordinary  proceedings  in  cases 
of  appeal  from  the  Court  of  Probate. 

Under  this  constniction  of  the  statute,  the  Circuit  Court 
erred  in  quashing  the  proceedings  in  the  first  of  these  cases, 
but  did  not  err  in  refusing  to  ouash  them  in  the  second.  . 

The  railroad  corporation  is  the  actor  in  the  institution  of  the 
proceedings,  and  if,  upon  an  appeal  to  the  Circuit  Court,  an  as- 
sessment of  the  damages  by  a  jury  is  demanded,  we  are  of  the 
Vol.  lxxii. 
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opinion,  it  is  entitled  to  open  and  conclude  the  investigation 
and  argument  of  the  cause.  It  has  long  been  the  settled  prac- 
tice in  this  State,  that  whatever  may  be  the  attitude  a  case  may 
assume,  the  plaintiflF,  the  actor  in  the  institution  of  the  proceed- 
ings, is  entitled  to  open  and  conclude  the  investigation  and  ar- 
gument, unless  he  waives  the  right  of  concluding  by  failing  to 
open  the  argument. — Grady  v.  Ilammond^  21  Ala.  427 ;  Cham- 
berlain  v.  GaiUard^  26  Ala.  504;  Pearmll  v.  McCartney^ 
28  Ala.  110. 

The  result  is,  the  judgment  in  the  iirst  case  is  reversed,  and 
the  cause  remanded ;  and  m  the  second,  the  judgment  is  affirmed. 


South  &  North  Ala.  R.  R.  Co.  v.  Wood,     ill  us 

Action  affainst  Railroad  Compa^iy^  as  Common.  Carrier^  for 
Failure  to  deliver  Freight 

1.  Who  is  proper  party  plaintiff. — When  a  quantity  of  corn  is  delivered 
to  a  railroad  company  for  transportation,  the  consignee  having  bought  it 
and  paid  the  freight  on  it,  he  is  the  proper  party  to  sue  for  its  non-deliv- 
ery, and  not  the  consignor  from  whom  he  bought  it ;  but  the  evidence  as 
to  these  facta  being  co»flicting,  the  question  is  properly  submitted  to  the 
decision  of  the  jury. 

2.  Measure  of  damages  for  failure  to  deliver  freight. — In  an  action 
against  a  railroad  company  as  a  common  carrier,  for  a  failure  to  deliver 
goods  received  for  transportation,  the  measure  of  damages  is  the  value 
of  the  g6ods  at  the  place  of  destination. 

3.  Same;  proof  of  value  of  goods. — In  an  action  agaiuRt  a  railroad  com- 
pany as  a  common  carrier,  to  recover  damages  for  its  failure  to  deliver  a 
quantity  of  corn,  rei-eived  by  it  for  transportation  from  one  intermediate 
station  to  another,  about  eighty  miles  apart,  the  value  of  the  corn  at  the 
place  of  delivery  to  the  railroad,  at  the  time  of  its  delivery,  is  relevant 
and  competent  evidence  on  the  question  of  its  value  at  the  point  of  des- 
tination.    (Stone,  J.,  dissenting.) 

4.  Impeaching  vntness  by  proof  of  forrner  testimony. — The  statements 
contained  in  a  bill  of  exceptions,  re8er\'ed  on  a  former  trial,  are  not  com- 
petent e\adence  to  contradict  the  testimony  of  a  witness  on  a  subsequent 
trial. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Edmund  A.  Wood,  against  the 
appellant,  a  domestic,  corporation,  to  recover  damages  for  its 
failure  to  deliver  a  certain  quantity  of  com,  delivered  to  the 
defendant,  as  a  common  carrier,  at  Bangor,  a  station  on  its  road 
near  Blountsville,  to  be  delivered  to  L.  K.  Moss,  at  Jemison, 
another  station  about  eighty  miles  distant.     The  action  was 
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commenced  before  a  justice,  on  July  12th,  1876 ;  and  was  re- 
moved into  the  Circuit  Court  by  appeal,  at  the  instance  of  the 
defendant.  The  case  has  been  before  this  court  on  two  former 
appeals,  and  may  be  found  reported  in  66  Ala.  167,  and  71  Ala. 
215.  On  the  last  trial,  as  shown  by  the  bill  of  exceptions  in 
the  present  record,  numerous  exceptions  were  reserved  by  the 
defendant,  on  which  assignments  of  error  are  founded,  eighteen 
in  number ;  but  the  points  decided  by  this  court  render  it  un- 
necessary to  state  the  facts  in  detail. 

Samuel  F.  Rice,  and  J.  W.  Inzer,  for  appellant. 

Hamill  &  Dickinson,  contra. 

STONE,  J. — The  present  is  an  action  against  the  railroad 
company,  for  an  alleged  failure  to  safely  transport  and  deliver 
corn,  placed  in  car  at  one  of  defendant's  depots,  and  consigned, 
not  to  a  regular  depot,  but  to  a  siding  which  was  not  a  depot, 
and  at  which  the  railroad  company  kept  no  agent ;  the  distance 
to  be  transported  being  about  eighty  miles.  The  contract  was, 
that  the  railroad  would  transport  a  car-load  of  corn  in  the  shuck ; 
and  to  this  end,  the  company  placed  one  of  its  cars  at  the  depot 
of  shipment,  to  receive  the  corn.  When  the  loading  was  com- 
pleted, the  car  was  locked  by  the  railroad's  agent ;  and  after  it 
was  placed  on  the  siding  at  the  destination,  it  was  unlocked  by 
one  of  the  railroad's  employes,  at  the  request  of  the  consignee. 
It  is  alleged  that  about  one-fourth  of  the  corn  was  lost  in  the 
transit.  The  complaint  consists  of  a  single  count  for  the  non- 
delivery of  the  corn.  This  case  has  been  twice  before  in  this 
court  (66  Ala.  167;  71  Ala.  215);  but  the  points  decided  on 
those  appeals  are  not  directly  presented  in  this. 

One  question  raised  by  the  defense  in  this  case  is,  that  Wood, 
the  plaintiff,  was  not  the  owner  of  the  corn  when  the  action 
w^as  brought,  but  that  Moss  was,  and  should  have  been  the 
plaintiff.  The  testimony  on  this  question  is  not  very  clear,  and 
appears  to  be  somewhat  confused.  The  bill  of  exceptions  states 
that  it  contains  all  the  evidence.  One  part  of  the  testimony  is 
emphatic,  that  Wood  sold  to  Moss  three  hundred  bushels  of 
corn,  to  be  delivered  at  Bangor  in  Blount  county  ;  and  some  of 
the  witnesses  testify  that  quantity  was  delivered  in  car  at  Ban- 
gor. Moss  testifies  he  paid  the  freight  on  the  car-load  of  com, 
and  had  it  consigned  to  him  at  Smith's  mill  siding.  If  this  be 
the  true  and  full  version  of  the  transaction,  then  the  corn  be- 
came the  property  of  Moss,  when  it  was  delivered  in  car  at 
Bangor;  and  if  this  be  so,  and  if  there  are  no  qualifying  facts 
in  the  transaction,  then  Moss  alone  could  sue  for  the  failure  to 
deliver;  for  the  corn  was  his,  and  the  contract  of  affreightment 
Vol.  lxxii. 
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was  with  him.  Bat  there  is  testimony  not  easily  reconcilable 
with  this.  Wood,  the  plaintiff,  testified  that  the  corn,  for 
which  this  action  was  brought,  was  his  property,  at  and  l>efore 
the  commencement  of  this  suit ;  and  Moss  testified  that  he  had 
no  interest  in  the  suit,  nor  in  the  corn  sued  for.  This  seeming 
discrepancy,  if  unexplained,  is  a  question  for  the  jury. — Ben- 
jamin on  Sales,  §  679 ;  Shecdy  v.  Edwards^  at  this  term. 

As  we  have  said,  the  complaint  in  this  case  contains  but  a 
single  count,  alle^ng  a  breach  of  the  railroad's  contract  to  de- 
liver the  corn.  There  is  no  averment  that  the  corn  was  not 
delivered  in  a  reasonable  time.  When  there  is  a  contract  to 
transport  and  deliver,  the  law  implies  that  it  shall  be  done  in  a 
reasonable  time.  What  is  a  reasonable  time,  depends  on  the 
distance^  and  the  nature  and  habits  of  the  service.  If  there  is 
a  delivery,  but  not  within  a  reasonable  time,  then  the  measure 
of  damages  is  the  injury  resulting  proximately  from  the  delay; 
nothing  more.  There  are  no  pleadmgs  in  this  case,  which  raise 
the  question  of  delay  in  delivery ;  nor,  if  there  were,  could 
such  delay  change  the  burden  of  proof  as  to  when  or  where 
the  com  was  lost,  if  there  was  a  loss.  On  the  plaintiff  would 
still  rest  the  burden  of  making  some  proof  that  the  corn,  for 
the  alleged  loss  of  which  this  action  was  brought,  was  in  the 
car  when  the  same  was  turned  over  to  the  railroad's  agent,  and 
was  not  there  when  the  car  was  placed  on  the  siding  at  Smith's 
mill.— 6:  cfe  N.  Railroad  C\  v.  Wood,  71  Ala.  215. 

The  undisputed  testimony  is,  that  the  corn  was  to  be  delivered 
by  the  railroad  at  Jemison,  or  Smith's  mill,  eighty  miles  from 
Bangor  station,  from  which  it  was  shipped.  The  rule  can  not 
•be  disputed,  that,  if  there  was  a  failure  to  deliver,  the  injury 
is  the  value  of  the  corn  at  the  place  of  destination.  There  it 
-was  wanted — there  it  was  contracted  to  be  delivered.  In  an 
action  on  a  contract  for  the  delivery  of  personal  property  at  a 
particular  time  and  place,  the  measure  of  damages  is  the  value 
of  such  property  at  the  time  and  place  appointed  for  delivery, 
with  interest  for  delay. — 1  Brick.  Dig.  524,  §  27 ;  2  Greenl. 
Ev.  §  261.  The  defendant  offered  to  prove,  on  the  question  of 
damages,  the  value  of  the  corn  at  Bangor,  the  place  of  ship- 
ment. This  testimony  was  disallowed,  and,  I  think,  rightfully. 
My  reasons  are,  first,  that  from  the  very  nature  of  the  com- 
modity, corn  must  be  of  variable  value,  in  places  not  far  re- 
moved from  each  other;  second,  value  at  one  place  can  furnish 
no  reliable  criterion  for  fixing  value  at  another ;  and,  third,  it 
tends  to  confuse  an  ordinary  mind,  and  to  multiply  the  issues, 
by  laying  before  the  jury  remote  and  indeterminate  facts,  and 
requiring  a  complex  system  of  reasoning,  at  war  with  the  simple 
rules  of  evidence.  One  of  the  fundamental  laws  of  evidence 
is,  that  facts  which  shed  some  light  on  the  matter  in  dispute 
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can  alone  be  given  in  evidence.  You  can  not  prove  independ- 
ent, disconnected  facts,  as  a  basis  for  instituting  comparisonSy 
or  commenting  on  analogies. — 1  Best  Ev.  §§  87,  90  ;  1  GreenL 
Ev.  §  52;  Tanner  V.  L,  <&  N.  R.  R.  Co.,  60  Ala.  621. 

My  brothers,  however,  diflEer  with  me,  and  hold  that  this  tes- 
timony ought  to  have  been  admitted,  as  shedding  some  light 
on  the  question.  They  rely  on  Foster  v.  Rodgers,  27  Ala,  602 ; 
and  Ward  v.  Reynolds,  32  Ala,  384,  in  support  of  their  views. 
The  first  of  those  cases  cites  no  authority  in  support  of  it,  and 
the  last  cites  only  the  first.  The  first  arose  on  the  value,  and 
comparative  value  of  certain  grades  of  cotton.  The  cotton  was- 
sold  by  sample,  in  Alabama;  and  testimony  was  received  of  the 
comparative  value  in  New  Orleans,  to  which  place  it  had  been 
shipped.  This  court,  in  declaring  the  evidence  admissible, 
stated,  among  other  things,  that  the  evidence  showed  ^^  that  the 
relative  value  of  the  two  cottons  was  the  same  in  Montgomery 
and  at  New  Orleans."  The  value  of  cotton,  all  over  the  coun- 
try, is  regulated  by  the  price  at  New  York,  or  Liverpool ;  and, 
making  allowance  for  transportation  and  its  incidents,  the  price 
of  any  given  grade  at  one  place,  is  substantially  the  price  at  all 
others. 

In  Ward  v.  Reynolds,  the  question  arose  on  the  value  of  a 
slave,  at  that  time  a  species  of  property,  and  probably  of  uni- 
fonn  value  throughout  the  State.  I  doubt  the  soundness  of 
both  decisions ;  and  even  if  sound,  I  think  the  principle  should 
not  be  extended  to  such  a  commodity  as  corn,  or  any  otner  article 
of  commerce  of  such  varying  and  fluctuating  value. 

The  bill  of  exceptions  taken  on  the  former  trial,  offered  as 
evidence  to  contradict  what  some  of  the  witnesses  testified  to- 
on the  last  trial,  was  rightfully  rejected.  It  was  not  a  docu- 
ment or  writing  made  by  the  witness,  nor  submitted  to  him  for 
correction.  It  was  not  evidence  for  such  a  purpose,  even  if  a 
proper  predicate  had  been  laid. — 2  Brick.  Dig.  548,  §§  117, 118. 

Paragraph  numbered  2  of  the  charge  given  by  the  court  of 
its  own  motion,  is  not  reconcilable  with  the  views  expressed 
above ;  and  charges  numbered  2,  3,  7,  10,  11,  14,  asked  by  de- 
fendant, should  each  have  been  given.  Charges  numbered  1, 
4,  8,  12,  13,  are,  some  of  them,  involved,  and  others  argumen- 
tative, and  should  not  have  been  given.  Charges  5  and  6  wep& 
rightly  refused. 

Reversed  and  remanded. 
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Thompson  v.  Gordon. 

^iU  in  Equity  hy  Purchaser^  for  Specific  Performance  of 
Contract  for  sale  of  Land, 

1.  Contract  for  Bale  of  lands;  sufficiency  of  description. — A  written 
agreement  to  sell  **  forty  acres  of  land,"  without  other  descriptive  w^ords, 
is  void  for  uncertainty. 

2.  Parol  evidence  removing  ambiguity,  and  identifying  /and  sold, — ^As 
to  the  sufficiency  of  the  parol  evidence  adduced  in  this  case,  showing  the 
particular  tract  of  land  of  which  the  purchaser  was  placed  in  possession, 
and  thereby  removing  the  uncertainty  and  ambiguity  of  description  con- 
tained in  the  written  contract,  the  court  expresses  no  opinion,  but  cites 
the  following  cases :  Chambers  v.  Ringstaffy  69  Ala.  140 ;  Ellis  v.  Burden, 
I  Ala.  458 ;  Mead  v,  Parker,  115  Mass.  413 ;  Holmes  v.  Evans,  48  Miss.  247. 

3.  Bill  for  specific  performance;  when  prematurely  filed. — A  bill  for 
specific  performance  is  prematurely  filed  by  the  piirchaser,  when  the 
purchase-money  has  not  oeen  paid,  and,  by  the  terms  of  the  contract,  is 
not  due  until  a  future  day ;  as  where  the  contract  stipulates  that  the  ven- 
dor **  is  to  give  him  three  years  to  pay,  without  interest, '*  and  is  not 
bound  to  convey  until  the  purchase- money  is  paid,  and  the  bill  is  filed 
before  the  expiration  of  the  three  years. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  John  A.  Foster. 

J.  F.  Clements,  for  appellant. 

Houghton  &  Tyson,  contra, 

SOMERVILLE,  J. — The  bill  is  for  specific  performance  of 
the  following  written  agreement :  "  I,  T.  T.  Gordon,  do  asree 
to  sell  Ruf lis  Thompson  forty  acres  of  land,  at  three  dollars 
per  acre,  and  to  give  him  three  years  to  pay  for  it,  without  in- 
terest." The  vendee  was  placed  in  possession  of  a  certain  forty 
acres  of  land,  which  he  describes  in  the  bill,  as  the  tract  intended 
to  be  sold  him.  The  agreement  was  dated  February  23,  1880; 
and  the  bill  was  filed  in  June,  1882.  The  offer  is  made  by  com- 
plainant to  pay  the  purchase-money,  "  when  the  same  shall  be 
dne, — the  time  of  payment  not  having  arrived  at  the  commence- 
ment of  suit. 

The  agreement,  on  its  face,  is  manifestly  void  for  uncertainty 
in  the  description  of  the  land.  But  we  need  not  decide  that 
the  parol  evidence,  showing  that  the  vendee  was  placed  in  pos- 
session of  the  premises,  was  not  sufficient  to  remove  this  ambi- 
guity, by  extrinsic  identification  of  the  subject-matter  of  sale. 
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Chainhers  v,  Ringstaff^  69  Ala.  140 ;  EUis  v.  Burden^  1  Ala. 
458 ;  Mead  v,  Parker^  115  Mass.  413 ;  s.  c,  15  Amer.  Rep. 
110;  Fry  on  Spec.  Perf.  §  166 ;  Waterman  Spec.  Perf.  §  236; 
Holmes  v.  Evans,  48  Mies.  247  ;  s.  c,  12  Amer.  Rep.  372. 

The  chief  point  of  defect  is,  that  the  bill  is  filed  prematurely. 
The  agreement  does  not  contemplate  a  conveyance  of  the  land, 
until  tlie  purchase-money  was  paid  by  the  vendee.  The  com- 
plainant prays  for  specific  performance,  at  a  time  when  the  ven- 
dor could  not  have  been  compelled  to  receive  the  purchase- 
money,  had  it  been  tendered ;  and  he  only  offers  to  pay  when 
the  same  "  shall  be  due," — which  was  not  until  about  eight 
months  after  the  bill  was  filed. 

We  need  discuss  none  of  the  other  grounds,  uoon  which  we 
think  the  decree  of  the  chancellor  dismissing  the  bill  can  be 
sustained. 

The  decree  is  aflSrmed. 


.,g  JS|  Walker  v.  Allen. 

|i4o  Jn  Bill  in  Efjuity  for  l7\jun<:iion  against  Obstruction  of  Xavi- 

gahU  River, 

1 .  Injunction  ago inM  obstruction  of  navigable  river. — The  obstruction  of 
the  navigation  of  a  public,  navigable  river,  is  a  public  nuisance,  which  a 
court  of  equity  will  enjoin  and  restrain  at  the  instance  of  a  citizen  who  is 
suffering,  or  will  suffer  irreparable  injury. 

2.  What  streams  are  naviaable. — All  tidal  streams  Sire ,  prima  facie, 
public  and  navigable ;  and  all  streams  above  tide-wat«r,  not  treated  as 
navigable  in  the  surveys  made  under  the  authority  of  the  United  Sutes, 
are,  prima  facie,  private,  not  navigable,  and  not  subject  to  a  public  right 
of  floatage. 

3.  Same;  question  of  law  and  fact. — Whether  a  stream  is  navigable  or 
not,  is  a  mixed  question  of  law  and  fact;  but,  when  the  facts  are  ascer- 
tained, it  becomes  a  question  of  law. 

4.  Same;  judicial  knowledge. — The  court  judicially  knows  that  there 
are  no  tidal  streams  in  Jackson  county ;  and  Paint-Rock  river  is,  prima 
facie,  not  a  public,  navigable  stream. 

5.  Samje;  burden  of  proof ,  and  sufficiency  of  averments. — When  a  party 
claims  that  a  stream  above  tide-water,  which  was  not  treated  as  naviga- 
ble by  the  United  States  surveyors,  is  in  fact  public  and  navigable,  the 
onus  of  proof  rests  on  him ;  and  he  must  also  state  facts  from  which  the 
court  can  draw  the  conclusion  that  the  stream  is  navigable.  An  aver- 
ment in  the  bill  that  the  stream  **  is  a  navigable  river,*'  is  merely  the 
statement  of  a  legal  conclusion ;  and,  coupled  with  the  additional  aver- 
ment that  complainant  has  used  it,  for  the  floatage  of  saw-logs,  for  a 
period  of  eighteen  months  before  the  filing  of  his  bill,  without  more,  is 
not  sufficient  to  show  that  the  stream  is  navigable. 

6.  Wluat  constitutes  navigable  stream. — Every  stream   which,  in  its 
Vol.  lzxii. 
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natural  state,  and  with  its  ordinary  volume  of  water,  is  capable  of  being 
used  for  the  purposes  of  commerce',  for  the  transportation  of  the  products 
of  the  fields,  forests  or  mines  on  its  banks,  in  a  marketable  conaition,  is 
public  for  the  purposes  of  navigation ;  and  it  is  not  necessary  that  the 
ordinary  state  of  the  waters  should  render  them  navigable  continuously  at 
all  seasons  of  the  year. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  appeal  in  tliis  case  is  sued  out  from  a  decree  overruling 
a  demurrer  to  the  bill,  and  also  overruling  a  motion  to  dissolve 
the  injunction  and  dismisi^the  bill  for  want  of  equity.  The 
opinion  states  all  the  material  facts. 

R.  C.  HrNT,  and  Robinson  &  Brown,  for  appellant. 

L.  P.  Walker,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J.— The  original  bill,  filed  by  the  appellee, 
seeks  an  injunction  restraining  the  defendant  from  construct- 
ing a  boom  across  a  stream  in  Jackson  county,  known  as  Paint- 
Rock  river.  It  is  not  averred  that  from  the  construction  of  the 
boom  any  injury  will  result  to  the  property,  or  to  the  rights  of 
property  of  the  complainant ;  that  he  ownslands  on  or  adiacent 
to  the  stream,  whicli  will  be  overflowed ;  or  that  there  will  be  a 
diversion  of  the  flow  of  the  water  from  its  natural  current, 
which  will  cause  him  detriment.  The  gravamen  of  the  com- 
plaint is,  that  the  navigation  of  the  stream  will  be  obstructed, 
and  the  complainant  hmdered  in  its  use  for  the  floatage  of  saw- 
logs  from  points  above,  to  a  saw-mill  on  the  stream  below  the 
boom.  If  the  stream  is  a  navigable  river — a  public  highway, 
open  and  free  to  the  reasonable  uses  of  all  citizens  for  passage 
or  transportation^— the  obstruction  of  its  navigation  is  a  pubfic 
nuisance,  which  a  court  of  equity  will  interfere  to  prevent  or 
restrain,  at  the  instance  of  a  citizen  who  is  suffering,  or  will 
suffer,  special,  irreparable  injury  from  its  erection  or  continu- 
ance. 

The  first  question  presented  by  the  demurrers  is,  whether  it 
appears  from  the  allegations  of  the  bill  that  the  stream  is  a  navi- 
gable stream,  or  river,  upon  which  the  public  have  a  right  of 
way.  The  tests  by  which  it  is  determined  whether  a  stream  is 
navigable,  subject  to  public  use,  have  been  distinctly  stated  in 
several  of  our  decisions. — BuUocJc  v,  Wil^on^  2  Port.  436; 
FUisv.  Carey.  30  Ala.  725;  Rhodes  v.  Otis,  33  Ala.  578; 
Pet^s  V.  N.  a,  M.  &  a  R.  R.  Co.,  56  Ala.  528.  It  is  not  the 
ebb  and  flow  of  the  tide,  which,  as  in  England,  constitutes  the 
usual,  or,  it  may  be  said,  any  test  at  all  of  the  navigability  of 
waters,  by  which  we  mean  their  subjection  to  public  use.    The 
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test  is  the  adaptability  of  the  waters  to  the  purposes  of  naviga- 
tion ;  whether  they  are,  or  in  fact  have  been,  used  by  the  public, 
or  are  capable  of  being  used,  in  their  natural  condition,  as  high- 
ways for  commerce;  for  trade  and  travel;  for  the  transporta- 
tion of  the  products  of  the  country,  of  its  industries,  of  its  fields, 
forests,  or  mines,  in  the  customary  modes  of  such  transporta- 
tion. All  tidal  streams  are,  prima  faoieu,  public  and  navigable ; 
all  streams  above-tide- water,  if  in  the  survey  of  the  public  lands 
by  the  United  States  they  have  not  been  treated  as  navigable, 
fractional  sections  made  upon  their  margin,  and  the  bed  reserved 
from  grant  or  sale,  dive priviaf(iciej^nw2i\B — not  navigable,  and 
"  not  subject  to  a  public  right  of  floatage  upon  them.  Upon 
the  party  claiming  for  such  streams  the  character  of  public  and 
navigable,  rests  the  omis  prohandi^  and  the  duty  of  stating  the 
facts  from  which  the  court  can  draw  the  conclusion  that  the 
stream  or  water  is  of  the  character  claimed  for  it. 

When  the  facts  are  ascertained,  whether  a  stream  or  water  is 
navigable,  is  a  question  of  law.  The  whole  question  is  a  mixed 
question  of  law  and  fact. — Rhodes  v.  Otis,  supra.  In  this  case, 
tne  court  said  ;  "  In  determining  the  character  of  a  stream, 
inquiry  should  be  made  as  to  the  following  points:  whether  it 
is  htted  for  valuable  floatage ;  whether  the  public,  or  only  a  few 
individuals,  are  interested  in  its  transportation;  whether  any  great 
public  interests  are  involved  in  the  use  of  it  for  transportation ; 
whether  the  periods  of  its  capacity  for  floatage  are  sufficiently 
long  to  make  it  susceptible  of  use  beneficially  to  the  public ; 
whether  it  has  been  previously  used  by  the  people  generally, 
and  how  long  it  has  been  so  used ;  whether  it  was  meandered  by 
the  government  surveyors,  or  included  in  the  surveys;  whether, 
if  declared  public,  it  will  probably  in  future  be  of  public  use 
for  carriage." 

The  bill  contains  no  more  than  the  averment  that  the  stream 
is  a  7iavi(jable  river,  and  that  for  a  period  of  eighteen  months 
before  its  filing  the  complainant  had  used  it,  from  points  above 
the  point  at  which  the  defendant  threatens  to  construct  the 
boom,  for  the  floatage  of  saw-logs  to  a  saw-mill  below  it.  There 
is  no  averment  that  it  had  been  at  any  previous  time  used  for 
the  purposes  of  transportation,  or  of  floatage ;  of  the  distance 
for  which  it  is  capable  of  use,  nor  of  the  seasons  or  periods  of 
the  year  when  it  is  capable  of  use.  Nor  is  there  any  averment 
that  there  are  large  and  extensive  forests  contiguous  to  the 
stream,  fitted  for  furnishing  marketable  lumber,  inducing  a  con- 
tinuous business  of  transporting  logs  or  timber  upon  it.  There 
is  the  simple  averment,  that  the  stream  is  a  navigable  river. 
We  know  judicially  that  within  the  limits  of  Jackson  county 
there  are  no  tidal  streams,  which  SirepHma  facie  ndLvighhletLna 
public — that  all  its  streams  are  fresh  water,  and  prima  facie 

Vol.  lxxii. 
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private. — Lewi%  v,  Harris^  31  Ala.  689 ;  City  Cmincil  v.  M.  db 
W.  Plank'Road  Co,^  Tb,  76.  The  bill  avers,  consequently,  a 
legal  conclusion,  omitting  an  averment  of  the  facts  from  which 
it  can 'be  drawn  by  the  court.  Such  an  averment  is  insulHcient, 
and  rendered  the  bill  obnoxious  to  the  several  causes  of  demur- 
rer numbered  from  one  to  live  inclusive.  "  It  is  a  cardinal 
rule,"  said  the  court  in  Ihachworth  v,  Duckworth^  35  Ala.  70, 
"  founded  in  reason  and  good  sense,  that  a  bill  must  show  the 
complainant's  claim  or  title  to  relief  with  accuracy  and  clear- 
ness, and  with  such  certainty  that  the  defendant  may  be  dis- 
tinctly informed  of  the  nature  of  the  case  which  he  is  called  on 
to  meet ;  matters  essential  to  the  complainant's  right  to  relief 
must  appear,  not  by  inference,  but  by  direct  and  unambiguous 
averment." 

In  view  of  the  meagre  statements  of  the  bill,  and  of  the  pos- 
sibility that  by  amendment  a  case  may  be  made  of  equitable 
cognizance,  we  forbear  a  discussion  of  other  questions  raised  bv 
the  assignments  of  error.  The  true  rule,  that  which  is  deduci- 
ble  from  our  former  decisions,  to  which  we  have  referred,  and 
by  which  the  right  of  the  complainant  must  be  determined,  is, 
that  every  stream  which,  in  its  natural  state,  and  its  ordinary 
volume  of  water,  is  capable  of  being  usgd  for  the  purposes  of 
commerce,  of  transportation  of  the  products  of  the  fields, 
forests,  or  mines  upon  its  banks,  in  a  marketable  condition,  is 
for  the  purposes  of  navigation  to  be  deemed  public — upon  its 
waters  the  public  have  a  right  of  way,  or  casement,  which  is 
superior  to  the  right  of  the  riparian  proprietor,  though  he  may 
own  the  soil  of  the  bed.  It  is  not  essential  that  continously,  at 
all  seasons  of  tlie  year,  the  ordinary  state  of  the  waters  should 
render  them  navigable — it  may  be  subject  to  periodical  fluctua- 
tions, attributable  to  natural  causes,  recurring  as  regularly  as 
the  seasons ;  and  if  its  periods  of  navigability  continue  a  sufli- 
cient  length  of  time  to  make  it  of  public  use  as  a  highway,  then 
it  is  subject  to  public  uses. — The  Vaniel  BaU^  10*Wall.  557; 
The  Mmtello,  20  Wall.  430 ;  Morgan  v.  King,  18  Barb.  277 ; 
s.  c,  35  N.  Y.  454. 

The  chancellor  erred  in  overruling  the  causes  of  demurrer 
numbered  from  one  to  five,  inclusive ;  and  for  the  error  the  de- 
cree must  be  reversed,  and  the  cause  remanded. 
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Strang  v.  Moog. 

jg  ^  J*J/eci7nent  hy  Mm'tgagee  against  Mortgagor. 

1.  ConcluHiirnesH  of  decree  dismiitsing  bill. — When  a  bill  in  equitvis 
<lisnii8sed  for  want  of  jurisdiction,  or  because  the  complainant  has  a  pfain 
and  adequate  remedy  at  law,  or  because  of  any  mere  defect  in  the  plead- 
ings, or,  generally,  on  any  other  ground  not  involving  the  merits,  such  dis- 
missal is  usually  stated  to  be  ''  without  prejudice,"  and  is  not  held  to  be 
a  final  and  conclusive  adjudication  of  the  matters  in  litigation ;  but,  when 
a  bill  is  dismissed  on  the  merits,  the  decree  is  final  and  conclusive,  like 
a  judgment  at  law,  not  only  as  to  all  facts  or  issues  actually  decided,  but 
as  to  all  points  necessarily' involved  in  the  matter  adjudicated. 

2.  Res  (uljudicata^  at' lav  and  in  equity. — In  the  application  of  the 
principle  of  rea  adjudicatOy  there  is  no  difference  between  courts  of  law 
and  courts  of  e<iuity :  when  an  issue  of  fact,  or  of  law,  has  l)een  adjudi- 
cated on  the  meritsin  either  tribunal,  it  can  not  be  again  litigated  in  the 
other. 

3.  IHsmisml  9/  6///  by  plaintiff.— By  the  Slst  Rule  of  Chancery  Prac- 
tice (Code,  p.  lHt5),  which  follows  the  English  rule,  if  the  complainant 
cause  his  bill  to  be  dismissed  on  his  own  application,  after  the  cause  is 
set  down  for  hearing,  '*  such  dismissal  is,  unless  the  court  otherwise  or- 
ders, equivalent  to  a  dismissal  on  the  merits,  and  may  be  pleaded  in  bar 
to  another  suit  for  the  same  matter." 

4.  Conrhiiiiceneifs  of  decree  dismist^ing  bill. — When  a  hill  assails  the 
validity  of  a  mortgage  on  the  px)und  that  the  consideration  was  an  illegal 
agreement  to  suppress  a  criminal  prosecution,  a  decree  dismissing  it  on 
the  merits,  becjiuse  the  proof  failed  to  sustain  the  allegations,  is  conclu- 
sive as  to  that  issue ;  ana  it  can  not  be  again  litigated  in  an  action  at  law 
founded  on  the  mortgage. 

5.  When  mortgagee  may  maintain  ejectment;  demand^  or  notice  to  qnit. 
After  the  law-day  of  a  mortgage,  default  having  been  made  in  the  pay- 
ment of  the  secured  debt,  the  mortgagee  may  maintain  ejectment  for  the 
property,  without  a  previous  demand,  or  notice  to  quit  first  given  to  the 
mortgagor. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  Bernard  Moog,  against  Mrs.  Jnlia 
A.  Strang,  to  recover  certain  lots  or  parcels  of  land  in  the  city 
of  Mobile,  particularly  described  in  the  complaint ;  and  was  com- 
menced on  the  13th  May,  1882.  The  complaint  contained  a 
count  on  a  demise  from  said  liernard  Moog,  who  derived  title 
under  a  mortgage  executed  to  him  by  Mrs.  Strang,  the  defend- 
ant, and  a  count  on  a  demise  from  M.  J.  Goldsmith,  who  claimed 
as  purchaser  at  a  sale  made  under  a  power  in  the  mortgage ;  but, 
as  the  bill  of  exceptions  states,  "  the  sale  being  void,  on  account 
of  the  insufficiency  of  the  advertisement,  the  court  stated  that 
the  plaintiff  must  recover,  if  at  all,  on  the  title  of  Moog  as  mort- 
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gagee,  and  to  this  title  alone  the  charge  in  this  case  was  di- 
rected." 

On  the  trial,  the  plaintiff  read  in  evidence  the  mortgage  exe- 
cuted to  said  B.  Moog  by  the  defendant,  which  was  dated  1st 
July,  1878,  and  conveyed  the  lots  now  sued  for,  with  power  of 
sale,  as  secnrity  for  the  payment  of  a  promissory  note  for 
$3,841,  executed  by  Dudley  Hubbard,  of  even  date  with  the 
mortgage,  and  payable  two  years  after  date,  to  said  B.  Moog  or 
order,  at  the  Bank  of  Mobile.  "Plaintiff  then  proved  that  said 
mortgage  debt  was  still  due  and  unpaid,  and  that  said  defend- 
ant was  in  possession  of  the  lots  sued  for  at  the  time  said  mort- 
gage was  made ;  also,  the  value  of  the  use  and  occupation  from 
the  commencement  of  the  suit.  Plaintiff  having  rested  his  case 
upon  this  evidence,  the  defendant's  counsel  announced  to  the 
court  that  he  proposed  to  establish  the  following  two  defenses : 
1st,  that  the  said  mortgage  to  Moog  was  void,  because  the  only 
consideration  upon  which  it  was  based  was  an  agreement  made 
by  said  Moog  to  suppress  a  criminal  prosecution ;  2d,  that  said 
mortgage  was  void,  on  account  of  a  fraud  in  its  execution,  which 
said  Moog  had  devised  and  accomplished.  At  this  stage  of  the 
proceedings,  plaintiff  offered  in  evidence  a  transcript  of  the  pro- 
ceedings in  a  certain  cause  decided  in  the  Supreme  Court  of 
Alabama,  wherein  Bernard  Moog  was  appellant,  and  said  Julia 
A.  Strang  was  appellee,  as  res  (mjudicata  of  the  issues  therein 
decided ;  which  issues,  plaintiff  claimed,  embraced  the  two  de- 
fenses which  defendant  proposed  to  make  in  this  case.  Said 
transcript  is  made  a  part  of  this  bill  of  exceptions,  marked  Eao- 
hibit  C.  Defendant  objected  to  the  introduction  of  said  trans- 
cript for  the  purpose  for  which  it  was  offered,  or  for  any  pur- 
pose ;  which  objection  the  court  overruled,  after  argument,  and 
admitted  said  record  as  res  adhidicata  of  all  issues  decided  by 
it ;  to  which  ruling  the  defendant  excepted." 

The  transcript  of  the  cause  shown  oy  the  exhibit  was  the 
case  of  Moog  v.  Strang^  reported  in  69  Ala.  98-102.  The  bill 
in  that  case  was  filed  by  Mrs.  Strang  for  the  purpose  of  obtain- 
ing a  cancellation  of  the  said  mortgage,  on  the  ground  that  its 
execution  was  procured  by  unde  influence,  and  duress  jt>^r  nmias: 
and  that  its  only  consideration  was  an  illegal  agreement,  in  whicn 
Moog  participated,  to  suppress  a  criminal  prosecution  against 
said  Dudley  Hubbard,  who  was  the  son-in-law  of  Mrs.  Strang. 
Hubbard  had  been  the  cashier  of  the  National  Commercial  Bank 
of  Mobile,  and  Moog  was  one  of  the  sureties  on  his  bond.  In 
May*  or  June,  1878,  it  was  ascertained  tliat  Hubbard  was  a  de- 
faulter to  the  bank,  to  the  amount  of  nearl;^  §10,000;  and  in 
the  settlement  of  the  controversy  growing  out  of  this  matter, 
Moog  advanced  to  Hubbard,  or  to  the  bank  for  him,  the  amount 
for  which  Hubbard  executed  his  said  note,  and  Mrs.  Strang  exe- 


Digitized  by  VjOOQ IC 


462  SUPREME  COURT  [Dec.  Term, 

[Strang  v.  Moog.] 

cuted  the  mortgage  to  secure  its  payment.  The  prayer  of  the 
bill  was  in  these  words :  "  In  consideration  of  the  premises, 
your  oratrix  prays  that  your  honor  will  declare  the  said  mort- 
gage to  be  null  and  void,  for  the  reason  that  your  oratrix  was 
forced  to  execute  the  same  under  duress  and  undue  influence, 
which  she  had  no  power  to  withstand ;  or,  if  your^honor  should 
not  consider  this  a  sufficient  reason  for  annulling  said  mortgage, 
that  your  honor  will  declare  the  same  to  be  void,  because  the 
only  consideration  upon  which  it  was  based  was  illegal,  both  by 
the*  statute  and  the  common  law ;  and  your  oratrix  prays  that 
your  honor  will  remove  said  mortgage,  as  a  cloud  upon  the  title 
of  your  oratrix ; "  and  for  other  and  further  relief,  under  the 
general  prayer.  There  was  a  demurrer  to  the  bill,  which  was 
overruled ;  and  on  final  hearing,  on  pleadings  and  proof,  the 
chancellor  held  the  complainant  entitled  to  relief  as  prayed,  and 
rendered  a  decree  declaring  the  mortgage  null  ana  void ;  but 
this  court,  on  appeal,  reversed  his  decree,  and  dismissed  the 
bill,  as  shown  by  the  report  of  the  case.  The  opinion  of  this 
court  was  not  included  in  the  transcript. 

"  After  said  record  had  been  so  admitted  in  evidence,  the  de- 
fendant's counsel  announced,  that  he  proposed  to  prove  that  said 
mortgage  was  void,  because  of  fraud  in  its  execution ;  and  in 
support  of  this  issue,  defendant  began  by  offering  evidence  of 
the  mental  staMs  of  said  defendant  at  tne  time  said  mortgage 
was  executed.  The  court  admitted  this  evidence,  saying  that 
the  question  whether,  at  the  time  of  the  execution  of  the  mort- 
gage, the  defendant  was  ncni  catrvpoa  rnentts  or  not,  was  not  ad- 
judicated in  the  said  record  offered  by  plaintiff.  After  all  the 
evidence  upon  this  question  had  been  introduced,  the  defend- 
ant proposed  to  prove  by  A.  A.  Winston,  the  president  of  the 
National  Commercial  Banlc^  who  was  on  the  stand  as  a  witness 
for  her,  that  Dudley  Hubbard  had  resigned  as  cashier  of  said 
bank.  To  this  question  plaintiff  objected,  on  the  ground  that 
it  was  irrelevant.  The  court  then  asked  the  defendant  to  show 
its  relevancy ;  and  the  defendant  said,  that  she  expected  to  prove 
fraud  in  the  execution  of  the  deed,  in  this  way :  first,  that  her 
mind  was  greatly  weakened  by  age,  if  not  entirely  gone,  and 
that  said  Moos,  while  she  was  in  that  condition,  devised  and 
concocted  with  said  bank  a  deliberate  scheme  or  design  to  de- 
fraud her,  by  forcing  her,  by  threats  of  prosecuting  said  Hub- 
bard, into  the  execution  of  the  mortgage  in  question ;  and  that 
the  question  addressed  to  Winston  was  intended  to  bring  out 
the  starting  point  of  such  conspiracy.  The  court  then  sustained 
plaintiff's  objection  to  the  question,  and  the  defendant  excepted." 

"  After  the  main  charge  in  the  case  had  been  given,  tne  de- 
fendant requested  the  following  charge,  which  was  in  writing : 
'  The  plaintiff  in  this  case  claims  as  mortgagee,  and  must  recover 
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as  such,  if  at  all.  He  has  failed  to  prove  that  he  ffave  any 
notice  to  quit  to  Mrs.  Strang,  the  defendant,  before  the  bring- 
ing of  this  suit.  I  therefore  charge  you,  that,  unless  this  notice 
was  given  before  the  bringing  of  tne  suit,  Moog  can  not  re- 
cover in  this  case.'  The  court  refused  to  give  this  charge,  and 
the  defendant  excepted  to  its  refusal." 

The  rulings  of  the  court  on  the  evidence,  to  which  exceptions 
were  reserved,  and  the  refusal  of  the  charge  asked,  are  now  as- 
signed as  error. 

Hannis  Taylor,  for  appellant. — (1.)  The  doclrine  of  res  ad- 
judicata  oxAy  applies  where  the  controversy  is  between  the  same 
parties,  or  their  privies,  and  the  issues  involved  are  identically 
the  ^me.—B</yd  v.  The  State,  53  Ala.  614 ;  Wells'  Res  Ad- 
judicata,  308-09.  The  object  and  purpose  of  the  chancery 
suit  was  simply  the  removal  of  the  mortgage  as  a  cloud  on  the 
complainant's  title,  and  the  title  itself  was  not  adjudicated ;  nor 
could  it  have  been  adjudicated,  since  the  court  had  no  jurisdic- 
tion over  that  question. — Bennett  v.  Holmes,  1  Dev.  and  Bat. 
486 ;  Fulton  v.  Hanlon,  20  Cal.  451 ;  Phdps  v,  Hanns,  51 
Miss.  789 ;  Phelps  v,  Harris,  11  Otto,  370,  and  cases  there 
cited.  When  a  party  seeks  to  enforce  a  strictly  legal  right  or 
title  in  a  court  of  equity,  when  his  remedy  is  at  law,  the  dis- 
missal of  his  bill  is  merely  a  declaration  that  he  has  no  equity, 
but  decides  nothing  and  concludes  nothing  as  to  his  legal  title. 
Wright  v,  DeJdyne,  1  Petere,  C.  C.  198 ;  Pleasants  v.  Clem- 
ents,  2  Leigh,  474 ;  Burchet  v,  Faxdhner,  1  Dana,  99 ;  4  Phil. 
Ev.  (C.  and  H.  Notes),  9,  note  12.  (2.)  The  evidence  offered 
to  prove  fraud  in  the  execution  of  the  deed,  was  excluded  by 
the  court,  on  the  ground  that  the  issue  had  already  been  adjudi- 
cated in  the  chancery  suit ;  and  therein,  it  is  insisted,  the  court 
erred.  Fraud  in  the  execution  of  a  deed — as  where  it  is  pro- 
cured by  duress,  or  bv  false  and  fraudulent  practices — renders 
it  void  at  law,  as  well  as  in  equity. — Swift  v.  Fitzhugh,  9  Por- 
ter, 63 ;  Mordecai  v.  Tankersly,  1  Ala.  102 ;  Morris  v.  Harvey, 
4  Ala.  305 ;  Thompson  v.  Drake,  32  Ala.  103 ;  Kennedy  v. 
Kennedy,  2  Ala.  592 ;  Jackson  v,  HiU,  8  Cowen,  290 ;  ffack- 
son  V.  King,  4  Cowen,  207;  Bright  v.  Eynon,  1  Burr.  396. 
The  proposed  evidence  made  out  a  clear  case  of  fraud  in  the 
execution  of  the  instrument,  within  the  cognizance  of  a  court 
of  law;  while  the  issue  in  the  chancery  suit  was  undue  influ- 
ence, an  issue  which  could  not  be  decided  in  a  court  of  law. 
In  fact,  the  validity  of  the  execution  of  the  mortgage  has  never 
been  considered  in  any  court ;  and  it  is  the  defendant's  un- 
doubted right  to  have  it  passed  on  by  a  jury.  (3.)  As  to  the 
necessity  of  notice  to  quit,  before  the  mortgagee  can  maintain 
ejectment,  the  following  authorities  are  relied   on :  Wade  on 
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Notice,  §§  589,  599  ;  Jackson  v.  Hopkins^  18  John.  487;  Carr 
V.  Gi'een^  4  John.  186 ;  Jackson  v.  Laitghead^  2  John.  74. 

Grecj.  L.  Smith,  with  whom  was  J.  L.  Smtih,  contra. — (1.) 
One  of  the  ^[rounds  on  which  the  mortgage  was  attacked  in  the 
chancery  suit  was  the  illegality  of  its  consideration — that  it  waa 
founded  on  an  agreement  to  suppress  a  criminal  prosecution ; 
and  that  is  one  of  the  grounds  on  which  the  validity  of  the 
mortgage  is  here  assailed.  As  to  this  issue,  the  decree  in  the 
chancery  suit  is  conclusive. — Trustees  v.  Keller^  1  Ala.  406 ; 
Mervine  v.  Pmrker^  18  Ala.  241 ;  Hopkins  v,  Shelton^  37  Ala. 
306;  GUbreath  v.  Jones^  66  Ala.  129;  Strauss  v.  Meertief^ 
64  Ala.  299 ;  Hutchinson  v.  Hearing,  20  Ala.  798 ;  McHoncud 
V.  Life  Lisurafice  Co.,  65  Ala.  358 ;  Cargile  v.  Ragan,  65  Ala. 
287  ;  Bohe  v.  Stickney,  36  Ala.  483.  The  principle  of  res  ad- 
j'udicata  applies  to  every  issue  of  fact  necessarily  involved,  or 
actually  litigated  and  determined. —  Clunmherlain  v.  GaiUard^ 
26  Ala.  604 ;  StTaim  v,  Meertief,  64  Ala.  299 ;  GUhreaik  v. 
Jones,  %^  Ala.  129.  The  former  case  between  these  parties,  as 
shown  by  the  transcript  oflFered  in  evidence,  and  also  by  the 
printed  report  of  the  case,  was  not  decided  on  the  ground  that 
there  was  no  equity  in  the  bill,  but  on  the  ground  that  the  proof 
did  not  sustain  the  allegations — that,  on  each  of  the  issues  of 
fact  presented  by  the  pleadings,  the  complainant  had  failed  to 
make  out  her  case ;  and  therein  lies  the  difference  between  thi& 
case  and  those  cited  for  appellant.  (2.)  The  testimony  pro- 
posed to  be  elicited  from  the  witness  Winston,  as  stated  in  the 
bill  of  exceptions,  has  no  relevancy  to  the  question  of  fraud  in 
the  execution  of  the  mortgage ;  and  its  relevancy  not  being 
shown,  the  court  did  not  err  in  rejecting  it. — Stewart  v.  J7i€ 
State,  68  Ala.  109 ;  Bynmn  v.  So.  Pump  Co.,  63  Ala.  465.  If 
its  relevancy  to  the  question  of  fraud  had  been  shown,  the  evi- 
dence would  have  been  inadmissible,  because  the  decree  in  the 
former  suit  was  conclusive  as  to  that  issue. — Authorities  above 
cited.  (8.)  Notice  to  quit  is  not  necessary,  to  enable  the  mort- 
gagee to  maintain  ejectment. — 1  Jones  on  Mortgages,  §  719  ; 
Keech  r.  Hall,  Doug.  21 ;  Lyman  v.  Mower,  6  Vermont,  345  ; 
Wils(m  V.  Hooper,  18  Vermont,  653;  26  Illinios,  9. 

SOMERVILLE,  J.—The  rule  is  everywhere  settled,  that 
where  a  decree  is  rendered  by  a  court  of  equity,  dismissing  a 
bill  for  wafit  of  Jurmlietion,  or  because  the  complainant  has  a 

f>lain  and  adequate  remedy  at  law,  or  because  of  any  mere  de- 
ect  in  the  pleadings,  or,  we  may  say  generally,  on  any  other 
ground  not  involving  the  merits  of  me  cause,  such  dismissal  is^ 
usually  stated  to  be  ''  without  prejudice,"  and  is  not  held  to  be 
a  final  and  conclusive  adjudication  of  the  mattere  in  litigation, 
Vol.  Lxxn. 
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80  ae  to  come  within  the  doctrine  of  res  adjudicata. — Freeman 
on  Judg.  §  270  ;  McCaU  v.  Jone8^2A>  present  term,  cmte^  p.  368, 

And  the  rule  is  equally  as  well  established,  that,  where  a  de- 
cree has  been  rendered,  dismissing  a  bill  on  the  merits  of  a  case, 
it  is  "  final  and  conclusive,  not  only  as  to  all  facts  or  issues  act- 
ually decided,  but  upon  all  points  which  were  necessarily  in- 
volved in  the  matter  adjudicated." — McDonald  v.  Mobile  Life 
Ins,  Co.,  65  Ala.  368 ;  1  Greenl.  Ev.  §  528 ;  Wells'  Ees  Adju- 
dicata, §  217. 

There  can  be,  and  is  no  difference,  in  the  proper  application 
of  this  principle,  between  a  judgment  at  law  and  a  decree  in 
chancery.  TTie  theory  upon  which  the  doctrine  of  res  adjudi- 
cata rests  is,  that  public  policy,  as  well  as  natural  justice,  i^vors 
the  putting  of  an  end  to  litigation.  It  is  a  wrong  to  the  State, 
as  well  as  to  the  litigant,  that  one  should  be  twice  harassed  for 
the  same  cause  of  action.  Hence  the  rule  obtains,  that  where 
an  issue  has  been  settled  by  an  adjudication  on  the  merits^  in  a 
court  of  equity,  the  same  issue,  wnether  of  law  or  fact,  can  not 
be  again  re-litigated  in  a  court  of  law ;  and  e  converso,  where  it 
has  been  tried  at  law,  it  can  not  be  tried  again  in  a  court  of 
equity ;  provided  the  court,  in  each  case,  have  jurisdiction  of  the 
subject-matter  and  of  the  parties  litigant. — Freeman  on  Judg. 
§  248 ;  WUkins  v.  Jiidge,  14  Ala.  135. 

It  was  accordingly  decided,  in  Smith  v,  Kemochen,  7  How. 
(U.  S.)  198  (8.  c,  17  Curtis,  90),  that,  if  the  validity  of  a  mort- 
gage be  tried  and  adjudicated  in  a  suit  in  chancery,  the  decree 
binds  parties  and  privies  in  an  action  of  ejectment  founded  on 
the  same  mortgage.  And  in  WUkins  v.  Judge,  14  Ala.  135, 
supra,  this  court  held  that,  where  the  question  of  fraud  vel  non, 
in  a  contract  for  the  sale  of  slaves,  was  decided  adversely  to  the 
vendor  in  a  court  of  law,  having  competent  jurisdiction,  the 
same  issue  could  not  be  re-litigated  by  him  in  a  court  of  equity. 

Under  the  modern  rules  of  chancery  practice,  it  is  not  left  in 
doubt  as  to  what  constitutes  a  dismissal  on  the  merits.  Our 
31st  Rule  of  Chancery  Practice  (Code,  1876,  p.  166),  which 
adopts  the  prevailing  English  rule,  reads  as  follows :  "  If  the 
complainant,  after  the  cause  is  set  down  to  be  heard,  cause  the 
bill  to  be  dismissed,  on  his  own  application,  or  if  the  cause  is  called 
on  to  be  heard  in  court,  and  complainant  makes  default,  and  by 
reason  thereof  the  bill  is  dismissed ;  then,  and  in  such  case,  such 
dismissal,  unless  the  court  otherwise  orders,  is  equvoalent  to  a 
dismissal  on  the  merits,  and  may  be  pleaded  in  bar  to  another 
suit  for  Ihe  same  matter."  This  rule,  it  will  be  noticed,  is  em- 
bodied in  substantially  the  same  language  as  that  used  in  Daniell's 
Chancery  Pleading  and  Practice. — 1  Dan.  Ch.  PI.  &  Prac. 
(5th  ed.)  p.  659. 

The  present  action  is  one  of  ejectment  by  a  mortgagee  against 
30 
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the  mortgagor.  The  only  evidence  of  title  relied  on  by  the 
plaintiff  m  ejectment  is  the  mortgage  itself,  which  shows  that 
the  mortgagor  has  made  default. 

The  defendant  seeks  to  defend  by  assailing  the  validity  of  the 
mortgage  on  two  grounds :  (1.)  That  the  consideration  of  the 
mortgage  was  an  agreement  to  suppress  a  criminal  prosecution 
against  one  Hubbard,  for  whose  debt  the  mortgage  was  given 
as  security.  (2.)  That  its  execution  was  obtamed  by  duress 
per  minas,  practiced  by  the  mortgagee  and  others  upon  the  mort- 
gage debtor,  and  through  him  on  the  mortgagor. 

The  mortgage  had  been  previously  assailed,  by  a  bill  in  equity, 
filed  by  the  mortgagor,  identically  upon  the  ^st  of  the  above 
grounds.  There  was  no  question  about  the  equity  of  this  bill, 
or  the  jurisdiction  of  the  court.  The  cause  was  tried  on  its 
merits,  and  was  dismissed,  only  because  of  the  fact  that  the  proof 
failed  to  sustain  the  allegations  of  the  bill.  The  bill  was  not 
dismissed  for  want  of  equity.  2iA  erroneously  assumed  by  appel- 
lant's counsel ;  and  in  this  particular  the  cases  cited  by  him 
present  a  total  lack  of  analogy  to  the  one  here  under  considera- 
tion. 

Under  the  principles  which  we  have  above  discussed,  it  is 
clear  that  the  decree  of  dismissal  was  admissible  in  the  eject- 
ment suit,  as  evidence  of.  the  fact  that  the  first  issue,  as  to  the 
illegal  consideration  of  the  mortgage,  had  been  already  deter- 
mined. There  was  no  error  in  the  court's  ruling,  that  it  was 
final  and  conclusive  as  to  this  particular  issue,  being  r«*  adjudi- 
cata. 

There  was  no  error  in  excluding  the  evidence  as  to  Hubbard's 
alleged  resignation,  as  cashier  of  the  bank.  It  is  not  shown 
that  there  was  any  manifest  connection  between  the  principal 
issue  in  controversy  and  this  collateral  fact  introduced  to  sus- 
tain it.  The  defendant  proposed  to  prove,  that  she  had  been 
induced  to  execute  the  mortgage  by  reason  of  duress  exerted 
through  threats  ot  prosecuting  Hubbard  criminally  on  the  part 
of  Moog,  the  mortgagee,  and  the  bank  officers.  It  is  not  shown, 
or  intimated,  that  there  was  any  connection  whatever  between 
these  threats  and  Hubbard's  resignation,  or  that  he  was  induced 
to  resign  because  of  the  threatened  prosecution.  The  proposed 
evidence  was  clearly  irrelevant. — Brewer  v,  Watson^  65  Ala. 
88,  90;  1  Greenl.  Ev.  §  52;  1  Best  Ev.  §§  90,  251-2. 

The  action  being  one  of  ejectment  by  a  mortgagee  against  a 
mortgagor,  after  the  law-day  of  the  mortgage,  it  could  be  main- 
tained without  previous  demand  by  the  plaintiff,  or  notice  to 
quit  being  first  given  to  the  defendant.  This  is  the  English 
rule,  and  seems  to  be  the  prevailing  doctrine  in  this  country, 
outside  of  the  State  of  New  York. — 1  Jones'  Mortg.  §719; 
Alh?i  V.  Hanson,  44  Mo.  263 ;  Carroll  v,  BaUance,  26  111.  9 
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Doe  V.  Giles,  5  Bing.  88 ;  Doe  v.  Olleu,  12  Ad.  &  Ell.  481 ; 
Pierce  v.  Brovm,  24  Yt.  165 ;  3  Wait^s  Act.  &  Def.  p.  51 ; 
Tyler  on  Eject.  50-51, 

We  discover"  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  ie  affirmed. 


Irwin  V.  Bailey. 

BiU  in  Equity  for  Specific  Performance  of  Contract. 

1.  Specific  performance  of  contract;  when  decreed, — A  court  of  equity 
will  not  decree  the  specific  execution  of  a  contract,  unless  it  is  fair,  just, 
reasonable,  and  equal  in  all  its  parts ;  it  must  also  be  founded  on  an 
adequate  consideration,  and  be  mutual  in  its  operation  and  effect;  and 
its  specific  execution  must  effectuate  the  real  intention  of  the  parties,  and 
must  be  free  from  any  hardship  or  oppression. 

2.  Savu. — There  is  no  other  class  of  cases,  within  the  jurisdiction  of 
a  court  of  equity,  to  which  the  maxim  is  more  rigidly  applied,  that  he 
who  seeks  equity  must  do  equity ;  and  hence,  where  a  specific  perform- 
ance could  not  be  decreed  against  the  partv  asking  it,  it  will  not  be  de- 
creed in  his  favor,  but  the  parties  will  be  leh  to  their  legal  remedies. 

3.  Presumption  as  to  common  law. — In  the  absence  of  proof  to  the  con- 
trary, our  courts  will  presume  that  the  common  law  prevails  in  Pennsyl- 
vania, Illinois,  or  any  other  State  hvainga  common  origin  with  our  own. 

4.  Renunciation  of  marital  rights  by  husband. — At  common  law,  the 
husband  might  renounce  his  mantal  rights  in  and  to  his  wife's  property ; 
and  the  effect  of  such  renunciation  was,  that  the  property  became  the 
equitable  estate  of  the  wife,  as  if  he  had  first  reducea  it  to  possession, 
and  then  made  a  gift  of  it  to  her. 

6.  Wife's  equitable  estate;  how  affected  by  change  of  domicile. — When 
the  wife  is  possessed  of  an  equitable  separate  estate  in  property  which 
accrued  to  her  elsewhere,  the  character  of  her  estate  is  not  changed  by 
the  removal  of  herself  and  husband  to  this  State,  bringing  the  property 
with  them,  and  the  acauisition  of  a  domicile  here ;  and  on  her  subsequent 
death  intestate,  the  title  and  ownership  of  the  property  devolve  upon  her 
personal  representative  or  heirs  at  law,  to  the  exclusion  of  the  husband. 

6.  Specific  performance  refused^  for  want  of  mutuality;  special  relief 
granted  by  subrogation  to  discharged  mortgage. — Where  a  married  woman 
advanced  to  her  father,  either  as  a  loan,  or  in  trust  to  be  invested  for  her 
benefit  in  a  tract  of  land,  moneys  belonging  to  her  as  an  equitable  sepa- 
rate estate,  which  he  used  in  part  payment  of  the  purchase-money  for  the 
land,  but  took  the  title  in  his  own  name;  and  dissatisfaction  being  ex- 
pressed by  the  daughter  and  her  husband,  because  the  title  was  so  taken, 
and  because  there  was  no  written  evidence  of  her  interest  in  the  land,  or 
that  her  money  was  used  in  pa3dng  for  it ;  thereupon,  after  the  death  of 
the  wife  and  daughter,  the  father  agreed  in  writing  with  the  surviving 
husband,  **in  consideration,*'  as  therein  recited,  '*of  having  given  my 
late  daughter  certain  money,  part  of  which  she  returned  to  me  at  or  shortly 
after  I  purchased*'  the  lands,  to  con vej^ a  specified  part  of  the  lands  to 
the  husband,  with  half  of  his  stock,  farming  implements,  <&c.,  on  condi- 
tion as  follows :  **  he  to  pay  off  the  mortgage  for  $3,000  that  now  stands 
against  the  property,  and,  if  Judgment  is  obtained  against  me  in  a  suit 
now  pending  in  favor  of  R.  &  Co.,  to  pay  one-half  the  amount  thereof ;  he 
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to  lift  the  mortgage  within  the  present  year,  and  I  to  make  him  a  deed  to 
the  property  when  is  prepared  to  lift  the  mortgage ;  "  heldf  on  bill  filed  by 
the  husDand  after  paying  the  mortgage,  that  he  was  not  entitled  to  a 
specific  performance  of  the  contract,  since  he  could  not  discharge  the 
defendant  from  liability  for  the  moneys  so  invested  in  the  lands,  and 
therefore  the  contract  could  not  be  enforced  against  him ;  fieldy  also,  that 
he  was  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  to  the 
extent  of  the  moneys  paid  by  him  in  satisfaction  of  the  mortgage. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake,  as  special  referee  un- 
der the  statue  approved  February  23d,  1881. — Session  Acts 
1880-81,  p.  66. 

The  bill  in  this  case  was  filed  on  the  10th  January,  1878, 
by  Samuel  A.  Bailey,  against  William  C.  Irwin ;  and  sought 
the  specific  performance  of  a  written  contract  or  agreement 
signed  by  the  defendant,  which  was  in  these  words :  '•  Know 
all  men  by  these  presentB,  that  I,  William  C.  Irwin,  of  Madison 
county,  State  of  Alabama,  in  consideration  of  having  gave  to  my 
late  daughter,  Mary  Bailey,  certain  monies^  part  of  which  she 
returned  to  me  at  or  shortly  after  the  time  I  purchased  the 
farm  on  which  I  now  reside,  have  agreed  to  deed  to  Samuel  A. 
Bailey  the  following  tracts  of  land,  they  bein^  a  part  of  said 
farm,"  particularly  describing  the  lands,  which  were  said  to 
contain  480  acres,  "on  the  following  conditions:  he,  the  said 
Bailey,  to  pay  oflE  the  mortgage  for  $3,000  that  now  stands  a 
lien  against  my  property,  and  if  judgment  is  obtained  against 
me  in  a  suit  now  pending,  wherein  Kowland  &  Co.  are  plain- 
tiffs, he  to  pay  one-half  the  amount ;  he  to  lift  the  mortgage 
within  the  present  year,  and  I  to  make  him  a  deed  for  the  prop- 
erties when  he  is  prepared  to  lift  the  mortgage,  and  to  give 
him  possession  of  the  properties  at  the  end  of  the  year,  or  as 
soon  as  the  crops  are  gathered  and  taken  off  that  1  may  have 
planted  on  them  the  present  year.  I  also  agree  to  give  him 
one-half  of  my  live-stock  and  farm  implements,  reserving  the 
mower,  rake,  huUer,  two-horse  wagon,  and  cart.  Witness  my 
hand  and  seal,  this  12th  January,  1877."  On  final  hearing,  on 
pleadings  and  proof,  the  special  chancellor,  or  referee,  to  whose 
decision  the  cause  was  submitted  by  agreement  of  record,  held 
that  the  complainant  was  entitled  to  a  specific  performance  as 
prayed,  and  rendered  a  decree  to  that  effect ;  and  his  decree  is 
now  assigned  as  error. 

Walker  &  Shelby,  for  the  appellant.     (No  brief  on  file.) 

IIuMKS,  Gordon  &  Sheffey,  contra, — The  grounds  of  de- 
fense set  up  in  the  answer  are,  that  the  agreement  *'  was  pro- 
cured from  respondent,  by  complainant,  under  misrepresenta- 
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tions  and  fraud,  and  was  inequitable  and  unjust,  both  to  res- 
pondent and  to  complainant^s  daughter,  who  is  respondent's 
grand-daughter ; "  and  that  said  agreement  "  is  exorbitant  in  its 
terms,  extortionate  in  its  demands,  iniquitous,  and  contrary  to 
good  conscience."  In  other  words,  the  defenses  are — Ist,  in- 
adequacy of  consideration ;  2d,  fraud,  misrepresentation,  and 
imposition.  If  neither  of  these  defenses  is  established,  the  right 
to  a  specific  performance  is  not  matter  of  discretion,  but  of  legal 
right. — Bogan  v.  Datcghdrill,  51  Ala.  314.  In  determining 
the  adequacy  of  the  consideration,  the  court  must  look  to  the 
agreement ;  and  in  ascertaining  the  intention  of  the  parties, 
must  consider  the  nature  of  the  agreement,  the  condition  of  the 
parties  executing  it,  and  the  objects  they  had  in  view. — Strong 
V.  Gregory,  19  Ala.  146.  It  is  not  necessary  that  the  considera- 
tion should  be  expressed  formally  and  precisely,  if  it  is  so  ex- 
pressed that  a  person  of  common  sense  would  understand  it. 
ferowne  on  St.  Frauds,  §  399.  Where  a  sufiicient  legal  con- 
sideration is  expressed,  its  inadequacy  is  not  a  ground  for  re- 
fusing a  specific  performance  of  the  contract. — Goodlettv,  Han- 
selZ^  66  Ala.  151.  There  being  no  proof  of  fraud,  mistake,  or 
imposition,  the  court  will  not  mquire  into  the  adequacy  of  the 
consideration,  but  will  adopt  the  estimate  of  the  parties,  who 
were  fully  competent  to  transact  their  own  business,  and  acted 
with  full  knowledge  of  all  the  facts.  It  may  be  uncertain 
whether  Bailey  had  such  an  interest  in  the  property,  as  could 
be  enforced  by  him  ;  yet  he  claimed  and  asserted  such  right,  and 
was  threatening  suit  to  enforce  it ;  and  the  compromise  and  set- 
tlement of  this  claim,  by  which  the  trouble,  vexation,  delay, 
annoyance,  and  costs  of  a  law-suit  were  avoided,  was  a  sufiicient 
consideration  to  uphold  the  agreement.  But,  on  the  facts 
proved,  Bailey's  marital  rights  had  attached  to  the  bonds  and 
money  of  his  wife,  the  cojtnmon  law  being  presumed  to  prevail 
in  Pennsylvania  and  Illinois ;  and  his  rights  were  not  affected 
bv  the  change  of  domicile. — CasUejruM  v,  Jeffries^  60  Ala.  380  ; 
l)rak€  V,  Gmei\  30  Ala.  382 ;  Doss  v,  Campbell,  19  Ala.  50 ; 
1  Bishop's  M.  W.  §1  602,  605;  2  Ih.  §§  565-6;  Story's  Conflict 
of  Laws,  §  558.  The  common  law  favored  the  husband's  mari- 
tal rights,  and  required  that  an  intention  to  exclude  them  should 
be  clearly  manifested. — Lamb  v.  Wragg,  3  Porter,  82 ;  John- 
son V.  Johnson,  32  Ala.  639 ;  PoUard  v.  Merrill,  15  Ala.  173 ; 
Moore  v.  Jones,  13  Ala.  303.  Nor  were  his  rights  affected  by 
permitting  his  wife  to  retain  possession. — Hopper  v.  Mc  Whor- 
ter,  19  Ala.  229  ;  Bell  v.  Bell,  37  Ala.  541.  Even  if  the  court 
should  hold  that  Mrs.  Bailey  had  an  equitable  estate  in  the  land 
and  stock  investment  in  Alabama,  yet,  on  her  death  intestate, 
her  surviving  husband  became  entitled  to  a  valuable  portion  of 
it. — Marshml  v,  Gayle,  58  Ala.  284 ;  Smoot  v.  Lecatt,  1  Stew- 
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art,  602 ;  Bematem  v.  Humes^  60  Ala.  582.  The  rights  and 
interests  of  Helen  Bailev,  the  daughter  of  the  complainant,  and 
grand-daughter  of  the  defendant,  are  not  involvea  in  this  suit, 
and  can  not  be  affected  by  its  result ;  since  she  is  not  a  party, 
and  the  complainant,  if  entitled  to  a  decree,  can  acquire  no 
other  or  greater  interest  than  the  defendant  has. — Boaan  v. 
Daicghdrul,  51  Ala.  314 ;  2  Parsons  on  Contracts,  382  ;  2  W  hite 
&  Tudor's  L.  C.  Eq.,  p.  1144;  Fry  on  Spec.  Perf.  §§  299,  300. 
Finally,  the  appellee  invokes  the  principle  often  declared  by 
this  court,  in  revising  decrees  in  chancery,  that  the  chancellor's 
decree  must  stand  unless  it  clearly  appears  to  be  erroneous. 
Lehjnan  Bros.  v.  McQueen,  65  Ala.  570;  Rather  v.  Young ^ 
56  Ala.  94. 

BRICKELL,  C.  J.— This  is  a  bill  for  the  specific  perform- 
ance of  a  contract,  by  which  the  appellant  bound  himself  (to 
follow  the  words  of  the  contract),  "  in  consideration  of  Tiaving 
gave  to  my  late  daughter,  Mary  Jiailey,  certain  moneys,  part  of 
which  she  retqrned  to  me,  at  or  shortly  after  the  time  I  pur- 
chased the  farm  on  which  I  now  reside,"  to  convey  to  the  ap- 
pellee, the  husband  of  said  Mary,  certain  lands,  and  agreed  to 
give  him  "one-half  my  live  stock  and  farm  implements,  reserv- 
mg  the  mower,  rake,*huller,  two-horse  wagon  and  cart,"  upon 
the  following  conditions  as  expressed  in  the  writing :  "  he,  the 
said  Bailey,  to  pay  off  the  mortgage  for  three  thousand  dollars 
that  now  stands  against  my  property,  and  if  judgiiient  is  ob- 
tained against  me  m  a  suit  now  pending,  wherein  Kowland  & 
Co.  are  plaintiffs,  he  to  pay  one-half  the  amount ;  he  to  lift  the 
mortgage  within  the  present  year,  and  I  to  make  him  a  deed 
for  the  properties  when  he  is  prepared  to  lift  the  mortgage,"  &c. 

The  material  facts  are,  that  in  October,  1863,  the  appellant, 
then  residing  in  the  State  of  Illinois,  conveyed  to  his  daughter 
and  only  child,  Mary,  a  tract  of  land  there  situate.  The  deed 
is  an  ordinary  conveyance  of  bargain  and  sale,  upon  a  recited 
consideration  of  seven  thousand  dollars.  In  April,  1864,  the 
said  Mary  intermarried  with  the  appellee,  and  thereafter  she, 
with  the  appellant  and  appellee,  resided  in  Illinos  until  the  lat- 
ter part  of  1865,  when  a  sale  of  said  lands  was  made -for  ten 
thousand  dellars,  and  the  parties  removed  to  Philadelphia.  The 
proceeds  of  the  sale  of  the  lands  were  invested  in  United 
States  bonds,  which  were  placed  in  the  exclusive  possession  of 
Mrs.  Bailey,  and  which  sne  and  the  appellee  recognized  and 
treated  as  her  sole  property,  he  not  asserting  any  claim  thereto. 
In  February,  1866,  tlie  appellant  purchased  a  tract  of  land 
situate  in  the  county  of  Madison,  in  this  State,  of  which  the 
lands  now  in  controversy  form  a  part,  for  the  sum  of  thirteen 
thousand  dollars ;  of  which,  three  thousand  dollars  was  paid  in 
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cash ;  four  thousand  eight  hundred  and  fifty  dollars  was  paid 
March  1st,  1866,  and  the  remainder,  with  interest,  was  payable 
two  years  thereafter.  In  making  the  two  first  payments,  and 
in  paying  for  the  purchases  of  stock  and  farming  utensils  to  be 
used  in  cultivating  the  lands,  the  appellant  obtained  from  Mrs. 
Bailey  the  sum  of  sixty-seven  hundred  dollars,  which  she  de- 
rived from  a  'sale  of  the  United  States  bonds.  Soon  thereafter 
Mrs.  Bailey  removed  from  Philadelphia ;  and  from  thence  she 
and  the  appellee  resided  with  the  appellant  on  said  lands,  until 
her  death  in  1878.  She  died  intestate,  leaving  surviving  her 
an  only  child.  In  1869,  the  appellant  made  fanal  payment  of 
the  purchase-money  of  the  lands,  and  received  a  conveyance, 
borrowing  about  three  thousand  dollars  to  make  the  paynient, 
and  executing  a  mortgage  on  the  lands  to  secure  the  payment. 
There  was  with  Mrs.  bailey  and  the  appellee  much  dissatisfac- 
tion,  because  the  conveyance  of  the  lands  was  taken  in  the 
name  of  the  appellant,  and  because  there  was  no  writing  dis- 
closing that  she  had  an  interest  in  the  lands  and  other  property, 
or  that  money  of  hers  had  been  used  in  paying  the  purchase- 
money.  The  principal  object  of  the  contract  now  sought  to 
be  enforced,  was  the  quieting  and  silencing  all  further  contro- 
versy in  reference  to  tliis  matter.  After  having  been  notified 
by  the  appellant  that  he  would  refuse  to  carry  the  contract 
into  execution,  the  appellee  paid  the  mortgage  debt  referred 
to  in  the  contract,  and  satisfaction  of  the  mortgage  was  entered 
upon  the  record.  The  mortgage  was  then  surrendered  to  the 
appellant,  and  received  by  him,  because  the  mortgagee  was 
unwilling  to  deliver  it  to  any  one  else.  The  suit  m  favor  of 
Rowland  &  Co.  was  pending  and  undetermined  when  the  bill 
was  filed,  and  at  the  hearing  of  the  cause.  The  evidence  as  to 
the  value  of  the  property  agreed  to  be  conveyed,  is  conflicting, 
the  witnesses  dinering  in  their  estimates.  The  weight  of  the 
evidence  shows,  we  think,  that  it  was  not  of  less  value  than  six 
thousand  dollars.  The  chancellor  decreed  a  specific  perform- 
ance of  the  contract,  and  from  the  decree  this  appeal  is  taken. 
The  principles  upon  which  a  court  of  equity  exercises  its 
peculiar  jurisdiction  to  enforce  the  specific  performance  of  con- 
tracts are  well  known,  and  have  been  of  frequent  consideration 
and  application  in  the  past  decisions  of  this  court.  The  court 
will  not  intervene,  unless  the  contract  is  fair,  just,  reasonable, 
and  equal  in  all  its  terms  and  parts ;  is  founded  upon  an  ade- 
quate consideration,  and  its  specific  execution  is  free  from  hard- 
ship and  oppression.  If,  on  either  of  these  points,  there  be  a 
well  founded  objection,  the  court  abstains  from  interference, 
leaving  the  party  complaining  of  a  violation  of  the  contract  to 
the  remedies  afforded  him  in  courts  of  law.  In  the  exercise  of 
the  jurisdiction,  the  court  is  invested  with  a  discretion  ;  not  ar- 
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bitrary  or  capricious,  but  a  sound,  judicial  discretion,  moulding 
and  tempering  its  action,  or  the  refusal  to  act,  in  view  of  the 
circumstances  of  the  particular  case,  and  from  them  determin- 
ing whether  the  conscience  of  the  party  charged  with  a  viola- 
tion of  the  contract  is  so  affected,  that  moral  and  equitable  duty 
compel  him  to  a  strict  performance,  rather  than  to  a  payment 
of  such  damages  as  a  court  of  law  would  award  af^ainst  him.  A 
primary  duty  of  the  court  is  to  examine  the  contract,  not  merely 
as  a  court  of  law  would  examine  it,  to  ascertain  what  the  parties 
have  in  terms  expressed,  but  what  in  truth  was  the  real  inten- 
tion of  the  parties,  and  to  carry  that  intention  into  effect ;  or,  if 
it  can  not  be  carried  into  effect,  to  leave  the  parties  to  their 
legal' remedies. — HipweU  v.  Knight^  1  Y.  &  C.  Exch.  411. 
There  is  no  class  of  cases,  to  which  the  jurisdiction  of  a  court 
of  equity  extends,  that  the  maxim  "  he  who  seeks  equity  must 
do  equity,"  is  more  rigidly  applied.  Hence  it  results,  tliat  the 
contmct  or  agreement  which  the  court  is  asked  to  enforce  speci- 
fically must  not  only  be  certain,  fair,  just,  reasonable,  and  equal 
in  all  its  parts  and  tenns,  must  not  be  merelv  voluntary,  but 
founded  upon  a  valuable  and  adequate  consideration ;  and  it 
must  be  mutual  in  its  operation  and  effect.  As  is  said  by  Prof. 
Pomerov,  "  The  contract  must  be  of  such  a  nature  that  both  a 
right  arises  from  its  terms,  in  favor  of  either  party  a^inst  the 
other,  while  the  corresponding  obligation  rests  upon  eacn  towards 
the  other ;  and  also  that  either  party  is  entitled  to  the  equitable 
remedy  of  a  specific  execution  of  such  obligation,  agamst  the 
other  contracting  party." — Pomeroy  on  Contracts,  §  162.  Or, 
as  is  said  in  another  work :  "  A  contract,  to  be  specifically  en- 
forced by  the  court,  must  be  mutual — that  is  to  say,  such  that 
it  might,  at  the  time  it  was  entered  into,  have  been  enforced  by 
either  of  the  parties,  against  the  other  of  them.  Whenever, 
therefore,  whether  from  personal  incapacity,  the  nature  of  the 
contract,  or  any  other  cause,  the  contract  is  incapable  of  being 
enforced  against  one  partv,  that  party  is  equally  incapable  of 
enforcing  it  against  the  other,  though  its  execution  in  the  latter 
way  might  in  itself  be  free  from  the  difliculty  attending  the 
execution  in  the  former." — Fry  on  Specific  Performance,  §  286. 
*'  I  have  no  conception,"  said  I^rd  Redesdale,  in  Lawrenoe  v. 
Butler  (1  Sch.  &  Lef.  13),  "  that  a  court  of  equity  will  decree 
a  specific  performance,  except  when  both  parties  had  a  right  by 
the  agreement  to  compjel  a  specific  performance,  according  to 
the  advantage  which  might  be  supposed  to  have  been  derived 
from  it."  Were  it  otherwise,  a  specific  performance  might  be 
decreed,  when,  if  it  was  disadvantageous  to  the  party  complain- 
ing, he  could  not,  at  the  instance  of  the  other  party,  be  com- 
pelled to  perform. 

There  are  some  cases,  in  which  a  want  of  mutuality  in  the 
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contract,  at  the  time  it  wbb  entered  into,  is  not  regarded  as  an 
insuperable  obstacle  to  specific  performance ;  these  rest  upon 
their  own  peculiar  circumstances  and  facts.  Performance  by 
the  one  party,  and  its  acceptance  by  the  other,  may  entitle  the 
party  performing  to  the  assistance  of  the  court,  though  he  could 
not  have  been  compelled  to  perform.  The  contract  of  .an  in- 
fant is  voidable ;  but,  after  the  arriving  at  age,  he  may  affirm 
and  enforce  it,  notwithstanding  the  original  want  of  mutuality. 
The  class  of  cases  to  which  we  refer  are  exceptions  to  the  gen- 
eral principle,  and  involve  considerations  which  justify  the 
court  in  the  specific  performance  of  the  contract.  But,  when 
the  contract,  m  its  nature  and  character,  and  according  to  the 
intention  of  the  parties,  involves  and  imposes  a  reciprocity  of 
obli^tion  and  duty,  there  is  no  authority  for  enforcing  specific 
performance  of  it,  in  favor  of  a  party,  who,  on  his  part,  has  not 
performed,  can  not  be  compelled  to  perform,  and  is  not  capable 
of  performing. — Cooper  v.  Peixa^  21  Cal.  404.  He  has  not 
done,  and  can  not  do  equity,  and  is  not  in  a  situation  to  invoke 
the  aid  of  the  court.  Applying  this  principle  to  the  facts  of 
this  case,  leads  necessarily  to  the  conclusion  that  specific  per- 
formance of  the  contract  can  not  be  decreed. 

The  main  inducement  to  the  contract,  the  controlling  purpose 
of  the  parties,  was  the  settlement  and  adjustment  of  the  rights 
accruing  to  Mrs.  Bailey,  because  of  the  moneys  of  hers  which 
had  been  employed  in  making  payments  for  the  lands,  and  for 
the  stock  and  farming  implements  purchased  to  cultivate  them  ; 
and  to  relieve  the  appellant  from  all  corresponding  liability. 
This  is  apparent  from  the  words  of  the  written  agreement,  when 
these  are  read  in  connection  with  all  the  facts  and  circumstances. 
The  consideration  it  recites  is  certain  moneys  the  appellant  had 
given  to  his  daughter,  a  part  of  which  she  returnea  to  him,  at 
or  shortly  after  he  purchased  the  lands.  Upon  this  considera- 
tion, he  agrees  to  convey  the  property  on  the  performance  of 
certain  conditions  by  Bailey ;  and  these  conditions  are  the  pay- 
ment of  the  mortgage  debt,  and  one-half  of  the  judgment  which 
might  be  obtained  in  the  suit  of  Rowland  &  Co.  There  was 
no  sale  of  the  property  intended,  for  the  sums  necessary  to  pay 
these  demands,  which  were  not  a  fair  equivalent  for  the  property; 
in  no  just  sense  did  these  sums  constitute  the  price,  or  purchase- 
money  of  the  property.  The  quieting  and  silencing  all  future 
and  past  controversy  growing  out  of  the  use  of  the  money  of 
Mrs.  Bailey,  was  the  material  element  of  consideration,  and  the 
real,  controlling  intention  of  the  parties.  It  is  not  necessary  to 
examine  the  evidence,  proceeding  largely  from  the  immediate 
parties,  embarrassed  in  irreconcilable  conflict  (which,  it  is  hoped, 
results  rather  from  an  honest  misunderstanding  or  misinterpre- 
tation of  facts,  than  from  intentional,  deliberate  misrepresenta- 
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tion),  and  determine  whether  the  moneys  were  loaned  to  the 
appellant,  or  contributed  or  advanced  as  a  definite  share  of  the 
purchase-money  of  the  property,  with  the  intention  that  in  the 
property  Mrs.  feailey  should  have  a  corresponding  interest.  If 
there  was  a  loan,  the  purpose  was  its  payment ;  or,  if  there  was 
a  trust  created  in,  and  attaching  to  the  property,  the  purpose 
was  its  extinguishment ;  in  the  one  aspect,  acquitting  and  dis- 
charging the  appellant  from  all  personal  liability ;  in  the  otlier, 
relieving  the  property  he  reserved  from  the  operation  of  the 
trust.  The  tie  or  obligation  of  the  contract,  to  which  the  ap- 
pellant is  subjected,  is  the  conveyance  of  the  property  upon  be- 
mg  discharged  and  acquitted  oi  all  personal  liability  for  the 
loan ;  or,  if  it  was  not  a  loan,  upon  an  extinguishment  of  the 
trust,  if  any  was  created,  and  upon  the  payment  of  the  mort- 
gage debt.  The  tie  or  obligation  to  which  the  appellee  was 
subject,  was  the  satisfaction  of  the  loan,  or  the  extinguishment 
of  the  trust,  and  the  payment  of  the  mortgage  debt  and  one-half 
of  the  judgment  Rowland  &  Co.  might  obtain.  The  tie  or 
obligation  was  reciprocal,  or  the  contract  is  wanting  in  mutual- 
ity, m  fairness  and  justice ;  for  no  contract  can  be  deemed  fair 
and  just,  that  is  not  reciprocal  in  its  obligation  and  duties — ^that 
does  not  yield  to  each  party  the  rights  or  benefits  it  is  intended 
to  confer. 

If  there  were  statutes  in  Illinois,  or  in  Pennsylvania,  when 
Mrs.  Bailey  and  her  husband  were  domiciled  in  those  States, 
which  operated  a  change  of  the  common  law  as  to  the  condi- 
tion of  tne  property  of  the  wife,  or  of  the  marital  rights  of  the 
husband,  of  them  there  is  not  in  the  record  pleading  or  evi- 
dence. The  presumption  is,  therefore,  that  the  common  law 
prevailed  in  each  of  those  States.  That  presumption  is  in- 
dulged in  reference  to  all  sister  States  having  a  common  origin 
with  our  own,  until  the  contrary  is  shown  by  pleading  and  proof. 
The  lands  in  Illinois  not  having  been  conveyed  to  the  sole  and 
separate  use  of  Mrs.  Bailey,  by  the  marriage,  at  common  law, 
the  husband  became  seized  thereof,  entitling  him  to  take  the 
rents  and  profits  during  the  joint  lives  of  himself  and  wife,  and 
by  possibility  during  his  own  life,  if  he  was  the  survivor.  When, 
by  sale,  and  by  the  conveyance  of  husband  and  wife,  the  lands 
were  converted  into  money,  if,  without  any  particular  agree- 
ment, the  wife  had  permitted  the  money,  which,  in  the  language 
of  Sessions  v.  Sessions  (33  Ala.  622),  was  new  property  y  to  pass 
into  the  possession  of  the  husband,  the  money,  like  any  other 
personal  property  of  the  wife's  when  reduced  to  possession^ 
would  have  become  his  property. — 1  Bish.  Mar.  Women,  §  605. 
But  the  money  never  passed  into  his  possession ;  over  it  he 
claimed  or  exercised  no  control  whatever.  The  evidence  shows, 
very  clearly,  that  intentionally  Bailey  abstained  from  exercising 
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or  claiming  any  dominion  whatever  over  the  money  received 
from  the  iSle  of  the  lands,  or  of  the  United  States  bonds,  in 
which  it  was  subsequently  invested ;  that  he  elected  his  wife 
should  hold  and  treat  it  as  her  own.  Not  only  was  there  by 
his  conduct  a  renunciation  of  all  ownership  and  dominion,  ana 
a  recognition  of  the  sole  and  exclusive  ownership  and  dominion 
of  the  wife,  but,  according  to  his  evidence,  he  gave  to  her  United 
States  bonds,  of  near  the  value  of  three  thousand  dollars,  de- 
rived from  a  sale  of  his  own  personal  property,  made  at  the 
same  time  of  the  sale  of  the  lands,  and  to  the  same  purchaser. 

While,  at  common  law,  the  husband  could,  by  a  reduction  to 
possession  of  the  personal  property  of  the  wife,  convert  it  into 
nis  own  absolutely  ;  or,  if  it  was  in  the  possession  of  the  wife, 
her  possession  became,  and  was  in  contemplation  of  law,  his 
possession ;  yet,  he  was  not  compelled  to  an  assertion  of  his 
marital  rights.  The  personal  property  of  the  wife,  in  her  pos- 
session at  the  time  of  the  marriage,  or  possession  of  which  she 
subsequently  acquired,  he  could  refuse  to  take  and  hold ;  or, 
taking  and  holdmg  it,  he  could  elect  to  take  and  hold  it  as  her 
trustee.  Or,  if  the  property  was  chases  in  action,  he  could  re- 
fuse to  exercise  his  marital  right  and  power  of  making  them 
his  own,  by  a  reduction  of  tnem  to  possession.  In  either  of 
these  events,  the  property  remained  unaltered — the  property 
of  the  wife,  passing  to  her  personal  representative. — Jennings 
V.  Blocker^  25  Ala.  415 ;  Gillespie  v.  Burleson^  28  Ala.  551 ; 
Machen  v.  Macken^  38  Ala.  364.  Such  was  as  necessarily  and 
essentially  the  result,  as  if,  after  reducing  the  property  to  pos- 
session, converting  it  into  his  own,  theliusband  had  maae  a 
gift  of  it  to  the  wife,  which  was  construed  as  a  gift  to  her  sole 
and  separate  use. —  WiUianis  v.  Maidlj  20  Ala.  721 ;  Mc  Wil- 
liams V.  Ramsey^  23  Ala.  816.  Upon  the  United  States  bonds, 
and  upon  the  money  derived  from  their  sale,  by  the  law  of  the 
domicile  of  husband  and  wife,  was  impressed  the  separate  own- 
ership of  the  wife;  and  the  ownership  was  unchanged  by  their 
subsequent  removal  to,  and  acquisition  of  a  domicile  in  this 
State. — Doss  v.  Campbell^  19  Ala.  590;  Drake  v.  Ohrcer^ 
30  Ala.  382. 

The  wife  having  died  intestate,  if  the  money  was  loaned  to 
the  appellant,  the  exclusive  right  \o  recover  or  receive  payment 
of  it  would  pass  to  her  personal  representative.  If  there  was  a 
trust  created  in  and  to  the  lands,  it  would  devolve  by  descent  on 
her  child,  her  only  heir  at  law.  The  moneys  being  the  separate 
estate  of  the  wife,  and  not  of  her  statutory  separate  estate, 
Bailey,  as  husband,  had  no  interest  in  them  ;  he  was  not  a  dis- 
tributee of  the  personal  estate  of  the  wife,  nor  in  any  sense  her 
heir  at  law.  The  obligation  of  the  contract  to  which  he  is  sub- 
ject, he  can  not  therefore  perform ;  a  decree  compelling  him  to 
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performance  would  compel  him  to  do  an  act  which  he  is  with- 
out legal  capacity  to  do.  And  if  the  appellant  were  compelled 
to  performance,  he  would  be  deprived  of  the  property  for  but 
little  more  than  half  of  its  real  value,  would  not  be  freed  from 
personal  liability  for  the  money,  if  it  was  a  loan ;  or,  if  not  a 
loan,  and  a  trust  was  created,  the  trust  would  remain  unextin- 
guished, attaching  to  and  incumbering  the  property  he  reserved, 
under  these  circumstances,  the  court  can  but  see  that  it  would 
not  really  do  that  complete  justice  which  it  aims  at,  and  which 
is  the  foundation  of  its  jurisdiction  to  decree  specific  perform- 
ance.— Harnett  v.  Yielding ^  2  Sch.  &  Lef.  548. 

"  Ordinarily,  when  a  bill  is  tiled  for  specific  performance,  and 
it  is  dismissed,  nothing  more  is  settled  by  the  decree,  than  that 
the  case  is  one  in  which  equity  will  not  interpose  its  extraordi- 
nary powers.  But  there  are  cases  in  which  the  decree  may  deny 
a  specific  performance,  and  also  give  relief,  or  great  injustice 
would  be  the  consequence." — Miidhi  v.  La^sahe^  4  Ala.  712. 
A  case  of  this  kind  occurs,  when  the  purchaser  of  lands  has 
been  let  into  possession,  and  has  made  valuable  improvements. 
There  may  be  well  grounded  objections  to  a  decree  of  specific 
performance,  and  yet,  in  such  case,  his  bill  would  be  retained, 
and  a  decree  rendered  giving  to  him  just  compensation  for  the 
improvements.  Or,  he  may  have  paid  part  of  the  purchase- 
money,  and  fail  to  make  a  case  entitling  him  to  specific  per- 
formance ;  yet,  if  he  has  not  a  full  and  adequate  remedy  at  law, 
the  bill  will  be  retained,  and  a  decree  rendered  for  the  money 
paid. — Aday  v,  Echols^  18  Ala.  353.  In  this  case,  it  is  but  just 
and  equitable  that  the  appellee  should  be  subrogated  to  the  se- 
curity of  the  mortgage,  which  by  payment  he  removed  as  an  in- 
cumbrance upon  tne  property.  In  a  (tourt  of  law,  the  subroga- 
tion would  not  be  decreed ;  it  is  only  in  a  court  of  equity  it  can 
be  obtained. 

The  decree  of  the  chancellor  must  l)e  reversed,  and  a  decree 
here  rendered  in  conformity  to  this  opinion. 
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|ji^  ^J  Bill  771  Equity  for  SetUemmit  of  Insolvent  Estate. 

138  ttTiOl  1^    DecedenVs  estate;  removal  of  settlement  into  equity. — ^The  settlement 

of  a  decedent's  estate  can  not  be  removed  into  equity  by  the  personal 
representative,  in  any  case,  or  at  any  time,  without  the  assignment  of 
some  particular  ground  of  equitable  jurisdiction ;  nor  can  it  be  removed 
at  the  instance  of  a  distributee,  or  other  party  beneficially  interested. 
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after  the  jurisdiction  of  the  Probate  Court  has  attached  and  commenced 
to  be  exercised,  unless  some  question  of  special  equitable  cognizance  is 
involved,  which  the  Probate  Court  is  incompetent  to  determine. 

2.  Insolvent  estate ;  removal  of  settlement  into  equity. — When  a  dece- 
dent's estate  has  been  declared  insolvent,  it  reqmres  a  very  clear  and 
strong  case  to  justify  the  removal  of  the  settlement  into  a  court  of  equity. 

3.  Same. — The  omission  from  the  inventory  of  property  which  ought 
to  have  been  included,  the  waste  or  conversion  of  assets,  and  the  failure 
to  make  a  settlement,  being  matters  which  are  within  the  jurisdiction  of 
the  Probate  Court,  and  as  to  which  its  powers  are  fully  adequate  to  grant 
relief,  furnish  no  ground  for  a  resort  to  a  court  of  eqmty  by  a  creditor. 

4.  Bill  for  discovery  ;  necessary  averments  of. — When  a  bill  is  filed  for 
discovery  and  relief,  seeking  to  withdraw  from*  a  court  of  law  a  matter  of 
strict  legal  cognizance,  it  must  show  that  the  discovery  sought  is  indis- 
pensable to  the  ends  of  justice — that  the  facts,  as  to  which  a  discovery  is 
sought,  can  not  be  proved  otherwise  than  by  the  defendant's  answer ; 
and  it  must  aver  the  existence  and  materiality  of  those  facts  with  suffi- 
cient certainty,  and  show  that  the  defendant  is  capable  of  making  the 
discovery. 

5.  Same;  statutory  provisions  authorizing  examination  of  parties  as 
witnesses,  in  actions  at  law, — ^The  several  statutory  provisions,  changing 
the  common-law  rules  of  evidence,  and  authorizing  the  examination  of 
parties  as  witnesses  in  actions  at  law,  do  not  take  away,  or  in  any  man- 
ner affect,  the  established  jurisdiction  of  courts  of  equity  in  matters  of 
discovery. 

6.  Dismissal  of  hill  on  demurrer;  amendable  defects. — The  dismissal  of 
a  bill  in  vacation,  on  account  of  defects  which  are  amendable,  without 
allowing  the  complainant  an  opportunity  to  amend,  is  an  error  which 
will  work  a  reversal ;  but,  when  such  dismissal  is  in  term  time,  the  record 
must  show  that  he  asked  leave  to  amend. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  lion.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  August  13th,  1878,  by  E. 
P.  Shackelford,  as  the  administrator  of  the  estate  of  M.  W. 
Mayes,  deceased,  and  two  other  persons,  claiming  and  suing  as 
creditors  of  the  insolvent  estate  of  George  M.  Garth,  deceased, 
against  William  S.  Bankhead  and  his  wife  (Mrs.  Catherine  M., 
formerly  the  widow  of  said  Garth),  as  the  administrators  of 
said  insolvent  estate,  with  the  infant  children  and  heirs  at  law 
of  said  Garth,  and  other  creditors  who  had  tiled  claims  against 
his  estate ;  and  sought  to  remove  the  administration  and  settle- 
ment of  said  estate  from  the  Probate  Court,  and  to  compel  a 
discovery  of  assets  and  settlement  of  the  estate  in  the  said 
Chancery  Court.  According  to  the  allegations  of , the  bill,  said 
Garth  died,  intestate,  in  April,  1862,  in  said  county  of  Law- 
rence, where  he  resided ;  leaving  a  widow  and  two  infant  chil- 
dren, as  his  heirs  at  law  and  the  distributees  of  his  estate.  Let- 
ters of  administration  on  his  estate  were  granted  to  the  widow, 
and  in  August,  1868,  she  reported  the  estate  insolvent ;  and  it 
was  so  declared  by  the  court,  she  being  continued  in  office  as 
administratrix.  She  afterwards  married  said  William  S.  Bank- 
head,  and  they  were  acting  as  administrators  of  the  estate  when 
the  bill  was  filed,  "  having  never  made  any  settlement  of  their 
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administratioD  of  said  insolvent  estate,  nor  done  anything  to- 
wards the  final  settlement  of  said  estate,  and  the  distribation 
of  the  assets  belonging  thereto ;  nor  has  the  said  Catherine  M. 
made  any  settlement  of  her  administration  of  said  estate  before 
said  declaration  of  insolvency."  The  bill  alleged  that  the  chil- 
dren of  said  intestate  were  in  possession  of  the  lands  belonging 
to  the  estate,  "  taking  and  using  the  rents  thereof  as  their  own, 
with  the  connivance  and  approval  of  said  Catherine  M.  and 
William  S.  Bankhead ; "  that  said  administrators  had  cultivated 
the  lands  for  several  years,  had  sold  the  crops,  received  the  rents, 
and  collected  large  sums  of  money  due  to  the  estate,  for  which 
they  had  never  made  any  repoii;  or  return ;  that  the  amounts 
so  received  and  collected,  which  were  assets  of  the  estate,  were 
unknown  to  the  complainants.  "  nor  have  they  the  means  of 
knowing  or  ascertaining ; "  and  as  to  these  matters  they  asked 
a  discovery  and  account. 

The  chancellor  dismissed  the  bill,  on  motion,  in  vacation,  for 
want  of  equity  ;  and  his  decree  is  now  assigned  as  error. 

Phelan  &  Wheeler,  for  appellants. 

Cabaniss  &  Ward,  contra,     (No  briefs  on  file.) 

SOMERVILLE,  J.— Where  the  jurisdiction  of  the  Probate 
Court  has  attached^  and  commenced  to  be  exercised  in  the  settle- 
ment of  the  estate  of  a  decedent,  the  Chancery  Court  will  not, 
even  on  the  application  of  a  distributee^  or  other  party  benefi- 
cially interested,  assume  jurisdiction  by  removal  oi  the  admin- 
istration into  the  forum  of  equity,  unless  it  be  shown  that  some 
?uestion  of  special  equitable  cognizance  is  involved,  which  the 
Vobate  Court  is  incompetent  to  determine.  Nor  can  such  ad- 
ministration be  removed  into  the  Chancery  Court,  in  OAiy  casej  or 
at  a/ny  time^  by  the  personal  representative^  without  the  assign- 
ment of  some  particular  ground  of  equitable  jurisdiction. 
This  rule  may  now  be  considered  as  firmly  settled  oy  the  decis- 
ions of  this  court. — N&wsom  v,  Thornton^  66  Ala.  311 ;  May- 
Jmry  v.  Grady ^  67  Ala.  147 ;  Wfiorton  v.  Mm^agne^  59  Ala.  641 ; 
Teague  v.  Corbitt,  57  Ala.  529. 

One  of  the  most  signal  modes  by  which  this  active  exercise 
of  probate  jurisdiction  is  manifested,  is  the  declaration,  by  that 
court,  of  the  i7isolvency  of  the  estate.  Where  this  has  been 
done,  it  requires  a  clear  and  strong  case  to  justify  removal.  As 
said  in  Clark  v.  Eubank  (65  Ala.  245,  247),  "  When  an  estate 
is  declared  insolvent,  there  is  an  eminent  ntness  in  having  the 
settlement  finished  in  the  Probate  Court,  unless  there  is  in- 
volved in  it  some  qiiestion  of  exclusive  equitable  cognizance, 
which  the  Probate  Court,  by  reason  of  its  limited  powers,  is  in- 
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competent  to  adjudicate.  Moreover,  by  the  act  of  declaring 
an  estate  insolvent,  the  Probate  Court  acquires  jurisdiction  oi 
the  settlement,  which  precludes  all  interference  by  the  Chan- 
cery Court,  unless  a  special  equity  is  shown." — Moore  v.  Win- 
ston's Adm'r,  66  Ala.  296;  Watts  v.  Oayle,  20  Ala.  817. 
There  is,  in  our  opinion,  no  doubt  whatever  about  the  correct- 
ness of  this  principle. — Prin<ie  v.  Prince^  47  Ala.  283 ;  1st 
Brick.  Dig.  647,  §  120. 

It  is  obvious  that  the  rule  above  announced  must  prove  fatal 
to  the  general  equity  of  the  present  bill,  apart  from  the  partic- 
ular equity  of  aiscovery^  to  which  we  will  hereafter  advert. 
The  Bummary  of  all  the  charges  made  against  the  defendants, 
as  administrators  of  Garth's  estate,  is  that  they  have  omitted  to 
make  any  settlement  of  the  estate,  and  have  converted  to  their 
own  use,  or  otherwise  become  liable  for  a  vast  amount  of  per- 
sonal assets,  for  the  value  of  which  they  are  legally  chargeable; 
and  that  much  of  this  property  has  been  omitted  from  the  in- 
ventory, where  it  should  properly  have  appeared.  No  reason 
is  assigned  why  these  acts  of  mal-administration  and  of  official 
devastavit  can  not  be  fully  redressed  by  the  Probate  Court, 
whose  powers  are  entirely  adequate  for  the  purpose. — Clark  v, 
Et^nfc^  65  Ala.  245,  supra;    WeaJdy  v,  Gurtey^  60  Ala.  379. 

The  bill  is  defective  in  its  allegations  as  one  framed  for  dU- 
covery^  in  aid  of  the  relief  prayed.  Where  a  bill  is  filed,  not 
for  discovery  alone,  but  also  for  relief,  and  seeks  to  withdraw 
from  the  jurisdiction  of  any  law  court  a  matter  of  strictly  legal 
cognizance,  it  must  be  shown  that  the  discovery  sought  is  indis- 
pensable to  the  ends  of  justice — or,  in  other  words,  that  the 
facts,  as  to  which  the  discovery  is  sought,  can  not  be  otherwise 
proved  than  by  the  defendant's  answer. — Continental  Life  Ins, 
Co.  V.  Webb,  64  Ala.  689,  697 ;  Ilortcm  v.  Mosely,  17  Ala.  794; 
1  Brick.  Dig.  714,  §  1067.  The  bill  must,  also,  aver' the  exist- 
ence and  materiality  of  such  facts  with  sufficient  certainty,  and 
show  that  the  defendant  is  capable  of  making  the  discovery. 
Horton  v.  Mbsely,  supra;  Story's  Eq.  PL  325 ;  Lucas  v.  BoAfik 
of  Darim,  2  Stew.  280 ;  Guide  v.  Parker,  46  Ala.  616. 

It  is  quite  clear,  however,  that  this  well  established  jurisdic- 
tion of  equity  in  matters  of  discovery  is  not  ousted,  or  in  any 
wise  affected,  by  the  statutory  changes  in  the  common-law 
rules  of  evidence,  by  which  parties  to  pending  suits  are  author- 
ized to  be  examined  as  witnesses  in  the  courts  of  this  State. 
Cannon  v.  McNah,  48  Ala.  99. 

The  bill,  when  tested  by  the  above  requirements,  is  defective. 
It  fails  to  aver  with  sufficient  certainty  that  the  facts,  as  to 
which  the  discovery  is  sought,  can  not  be  proved  in  any  other 
manner  than  by  the  answer  of  the  defendants.  The  averment 
made  as  to  some  of  these  facts — that  the  complainants  have  no 
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other  "  means  of  knowing  them  " — is  iusufficient ;  and  others 
are  of  such  a  nature  as  that,  presumptively  at  least,  the  transac- 
tions involving  them  may  be  within  tne  cognizance  of  witnesses. 
If  this  be  otherwise,  the  bill  should  clearfy  show  it  by  aflSrraar 
tive  allegations,  free  from  all  ambiguity  of  meaning. 

These  are  amendable  defects,  however,  and  it  was  error  for 
the  chancellor  to  dismiss  the  bill  in  vacation^  without  iirst  af- 
fording the  complainants  an  opportunity  to  make  the  required 
amendments.  This  was  so  ruled  in  Kmg^mry  v,  JUimer  (69 
Ala.  502),  a  case  which  has  been  since  several  times  followed. 
In  term  time,  where  the  opportunity  to  amend  is  presented,  the 
right  must  be  claimed  by  tne  party  entitled ;  and  it  has  often 
been  held  that  the  chancellor  can  be  put  in  error,  only  where 
the  record  shows  a  denial  of  this  right,  on  application  made  in 
accordance  with  the  rules  of  practice  prevailing  in  a  court  of 
equity,  and  regulating  amendments.  A  mere  dismissal,  with- 
out such  denial,  would  be,  in  such  cases,  no  ground  for  reversal 
in  the  appellate  court. — Little  v,  Snedieor^  52  Ala.  167 ;  Bishop 
V.  Woody  59  Ala.  253 ;  Brock  v.  S.  <&  N,  Ala.  Railroad  Co.y 
65  Ala.  79. 

The  decree  of  the  chancellor  must  be  reversed,  and  the  cause 
remanded,  in  order  that  the  bill  may  be  amended,  if  it  is  so 
desired  by  the  appellants. 


iS~S  Mc  Williams  v.  Jenkins. 

108    fl09 

Bill  in  Kiuity  for  Specific  Performance  of  Contra^^t, 

1.  Chancellor* f<  opinion  and  decree  differing, — When  the  chancellor's 
written  opinion,  accompanying  his  decree,  goes  beyond  the  decree,  an 
affirmance  of  his  decree  by  this  court  is  not  an  affirmance  of  the  opinion ; 
and  a  repugnancy  between  that  opinion  and  his  second  decree,  rendered 
after  the  affirmance,  is  not  available  as  error  on  a  second  appeal. 

2.  Rescission  of  contract^  at  instance  of  purchaser;  lien  for  purchase- 
money  paid. — In  rescinding  a  contract  for  the  sale  of  lands,  at  the  in- 
stance of  the  purchaser,  the  court  may  decree  a  lien  on  the  land  in  his 
favor,  for  the  purchase-monev  paid ;  but  this  lien  is  confined  to  such 
lands,  or  portions  thereof,  as  the  vendor  had  the  legal  right  to  convej-. 

3.  Same;  conflicting  claims  of  purchaser y  and  heirs  of  vendor  for  rent. 
In  such  case,  the  land  being  the  homestead  exemption  of  the  vendor  and 
his  family,  which  is  not  liable  for  his  contract  debts,  the  lien  in  favor  of 
the  nurchaser  is  properly  declared  to  be  subordinate  to  the  claim  of  the 
venclor's  heirs  for  the  reiit*  while  the  purchaser  was  in  possession  under 
the  contract.     (Brick ell,  C.  J.,  dissenting.) 

4.  Attorney'^  lien. — The  lien  of  an  attorney  at  law,  for  his  stipulated 
or  reasonable  fee,  is  limited  to  the  judgment  recovered  in  the  particular 
case  in  which  his  services  were  rendered ;  and  it  does  not  extend  to 
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lands,  or  other  like  property  of  the  client,  which  is  the  subject-matter  of 
the  litigation. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  Thomas  Cobbs. 

This  case  was  before  this  court  at  its  December  term,  1880, 
and  is  reported,  under  the  name  of  Jenkins  v,  Harruan^  in 
66  Ala.  345-361.  The  bill  was  filed  on  the  29th  March,  1876, 
by  John  B.  Harrison,  against  John  S.  Jenkins  and  others,  chil- 
dren and  heirs  at  law  of  Thomas  B.  Jenkins,  deceased ;  and 
songht  the  specific  performance  of  a  contract  entered  into  be- 
tween the  complainant  and  said  decedent,  for  a  sale  or  exchange 
of  lands,  as  shown  by  the  written  agreement,  signed  by  both  of 
them,  which  is  set  out  in  the  former  report  of  the  case ;  or,  in 
the  alternative,  a  rescission  of  the  contract,  the  cancellation  of 
a  deed  executed  by  the  complainant  for  the  property  which,  by 
the  terms  of  the  contract,  he  was  to  convey  to  the  said  Jenkins, 
and  the  declaration  of  a  lien  on  the  defendants'  land  for  the 
money  paid  and  advanced  by  the  complainant  under  the  con- 
tract. On  the  first  hearing  of  the  case,  the  chancellor  (Hon. 
H.  C.  Speake)  refused  a  specific  performance,  but  rendered  a 
decree  rescinding  the  contract ;  and  his  decree  was  affirmed  by 
this  court,  on  appeal  by  the  defendants,  as  shown  by  the  former 
report  of  the  case. 

The  decree  from  which  that  appeal  was  taken  was  in  these 
words:  "It  appearing  to  the  satisfaction  of  the  court  that  the 
complainant  is  entitled  to  relief,  it  is  therefore  ordered,  ad- 
judged, and  decreed,  that  the  respondents  be,  and  they  are  each, 
forever  enjoined  and  restrained  from  the  further  prosecution  of 
the  judgment  by  them  recovered  against  the  complainant,  John 
Harrison,  in  the  Circuit  Court  of  Colbert  county,  described  in 
the  pleadings  in  the  cause.  It  is  further  ordered,  adjudged, 
and  decreed,  that  the  contract  entered  into  by  and  between  the 
said  John  Harrison  and  Thomas  B.  Jenkins,  on  April  3d,  1871, 
be,  and  the  same  is  hereby,  rescinded ;  and  that  said  contract 
and  the  deed  executed  by  John  Harrison  and  wife  to  Thomas 
B.  Jenkins,  and  the  one  executed  by  Thomas  B.  Jenkins  and 
wife  to  John  Harrison,  each  of  date  April  13,  1871,  be,  and 
they  are  hereby,  each  declared  null  and  void,  and  of  no  effect. 
It  is  further  ordered,  adjudged  and  decreed,  that  all  title  in  and 
to  the  house  and  lot  in  South  Florence,  known  in  the  plan  of 
said  town  as  No.  39,  be,  and  the  same  is  hereby,  divested  out 
of  the  respondents,  and  invested  in  the  said  John  Harrison. 
It  is  further  ordered,  adjudged,  and  decreed,  that  the  respond- 
ents, by  the  next  term  of  this  court,  select  of  the  lands  de- 
scribed in  the  bill,"  a  tract  containing  240  acres,  "eighty  acres 
thereof,  upon  which  is  situated  the  dwelHng  and  appurtenances 
31 
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thereunto  belonging  that  was  occupied  by  said  Thomas  B.  Jen- 
kins at  the  time  of  his  death ;  and  after  such  selection,  it  is 
further  ordered,  adjudged,  and  decreed,  that  the  register  ascer- 
tain how  much  is  the  yearly  rental  value  of  said  eighty  acres, 
from  the  time  said  Harrison  obtained  tlie  possession  thereof, 
and  that  he  also  ascertain  the  yearly  rental  value  of  the  remain- 
ing one  hundred  and  sixty  acres  of  said  tract ;  also,  that  he  as- 
certain the  yearly  rental  value  of  said  house  and  lot  in  South 
Florence  (No.  39),  from  the  time  said  Thomas  B.  Jenkins  and 
respondents  obtained  possession  thereof.  It  is  further  ordered, 
adjudged,  and  decreed,  that  the  register  ascertain  how  much 
the  said  Harrison  paid  for  the  said  land  attempted  to  be  sold 
to  him  by  the  said  Jenkins,  either  to  the  said  Jenkins  himself, 
or  to  his  personal  representative  since  his  death,  embracing  the 
value  of  the  stock  of  dry-goods,  &c.,  the  cash  paid,  and  the 
amount  said  Jenkins  was  due  and  owing  Harrison  at  the  time 
of  the  death  of  said  Jenkins,  and  for  which  Harrison  has  given 
his  estate  credit ;  deducting  from  said  sums  the  amount  of  one 
thousand  dollars,  the  value  fixed  by  the  parties  upon  the  said 
store-house  and  lot  in  South  Florence,  and  calculating  interest 
thereon  to  the  time  of  making  his  report,  and  also  on  each  of 
the  rental  values  ordered  to  be  ascertained.  .  .  .  All  other 
questions  are  reserved  until  the  coming  in  of  said  report." 

In  his  opinion  accompanying  this  decree,  after  declaring  that 
the  complainant  was  not  entitled  to  a  specific  performance,  the 
chancellor  said  :  ''  I  think  this  a  proper  case  lor  the  rescission 
of  the  entire  contract,  and  placing  the  parties,  as  nearly  as  pos- 
sible, in  statu  quo.  To  do  this,  it  would  be  proper  that  the 
deed  executed  by  Harrison  to  Jenkins  should  be  delivered  up 
and  cancelled ;  Jenkins  to  account  for  the  rents  of  the  lot  and 
store-house  thereby  conveyed;  the  respondents  to  select  the 
eighty  acres,  including  the  dwelling  and  appurtenances  thereon 
situated,  which  is  exempted  by  the  constitution  as  a  homestead; 
also,  to  refer  it  to  the  register  to  ascertain  the  amount,  with  in- 
terest, paid  b}^  Harrison  to  Jenkins,  or  to  his  administrators, 
embracing  the  goods,  cash,  and  indebtedness  of  Jenkins  to 
Harrison  at  the  time  of  his  death,  deducting  from  the  original 
sum  sl,0()0,  the  agreed  value  of  the  house  and  lot  in  South 
Florence;  also,  to  ascertain  the  value  of  the  rents  of  the  lands 
selected  as  exempt,  and  the  value  of  the  rents  of  the  remain- 
ing lands;  to  deduct  the  rents  thus  ascertained,  from  the  whole 
amount  paid  by  Harrison,  and  condemn  the  160  acres  of  land 
not  exempted,  for  tlie  satisfaction  thereof;  that  Harrison  pay 
the  rent  ascerUiined  to  be  due  for  the  homestead  exemption, 
less  the  rent  of  the  house  and  lot  in  South  Florence ;  also,  to 
enjoin  the  judgment  rendered  in  the  Circuit  Court,  and,  if  the 
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administrator  de  bonis  non  was  a  party  defendant,  to  enjoin  the 
further  prosecution  of  the  suit  upon  the  note." 

The  complainant  having  died  pending  the  appeal  in  this 
court,  the  suit  was  revived  in  favor  of  John  A.  McWilliams, 
the  present  appellant,  as  his  administrator;  and  said  adminis- 
trator filed  an  amended  bill,  after  the  remandment  of  the  cause, 
alleging  that  his  intestate's  estate  had  been  reported  and  de- 
clared insolvent.  The  register  afterwards  executed  the  order 
of  reference  made  in  the  first  decree,  and  no  exceptions  being 
reserved  to  his  report,  it  was  confirmed  by  the  court  on  the 
11th  October,  18S2;  and  on  the  same  day  a  decree  was  ren- 
dered, which,  after  referring  to  the  affirmance  by  this  court  of 
the  former  decree,  proceeded  thus : 

"  And  in  order  to  adjust  the  equities  in  said  cause,  in  accord- 
ance with  the  principles  established  in  said  decree,  the  court 
now  proceeds  to  render  a  decree.  (1.)  It  appears  from  the  re- 
port of  the  register,  read  and  confirmed,  that  the  rental  value 
of  the  eighty  acres  of  land,  with  interest,  amounts  to  the  sum 
of  $3,192.80,  and  the  rental  value  of  the  house  and  lot  in  South 
Florence  to  $1,192;  which,  when  deducted,  leaves  the  sum  of 
$2,C()0  due  to  Annie  A."  and  the  other  children' of  Thomas  B. 
Jenkins,  "  from  the  estate  of  said  John  Harrison.  (2.)  It  ap- 
pears from  said  report,  also,  that  said  Harrison  paid  to  said 
Jenkins  in  his  life-time,  and  to  his  personal  representatives,  the 
sum  of  $5,373.78;  from  which  deducting  value  of  house  and 
lot  ($1,000),  and  adding  interest  for  eleven  years  and  six  months 
<$4,023.87),  makes  the  amount  of  $8,397.65;  from  which  de- 
ducting the  rental  value  of  the  160  acres  of  land,  with  interest, 
amounting  to  $3,456.81,  leaves  amount  due  from  estate  of  Jen- 
kins to  estate  of  Harrison,  $4,940.85.  (3.)  It  is  ordered,  ad- 
judged, and  decreed,  that  said  complainant,  as  the  administra- 
tor of  the  estate  of  said  Harrison,  recover  of  R.  B.  Lindsay, 
as  the  administrator  of  the  estate  of  Thomas  B.  Jenkins,  de- 
ceased, the  said  sum  of  $4,940.85,  subject  to  be  credited  by  the 
proceeds  of  the  sale  of  the  160  acres  of  land,  a«  hereinafter 
directed ;  and  it  appearing  that  the  estate  of  said  Jenkins  has 
been  declared  insolvent,  no  execution  will  issue,  but  the  claim 
must  be  certified  by  the  register  to  the  Probate  Court.  (4.)  It 
is  ordered,  adjudged,  and  decreed,  that  the  following  lanas," 
particularly  describing  the  160  acres,  "are  condemned  for  the 
satisfaction  of  the  complainant's  demand,  less  the  amount,  here- 
inafter specified,  in  favor  of  the  heirs  of  said  Jenkins,  and  the 
costs  of  this  suit.  (5.)  It  is  ordered,  adjudged,  and  decreed, 
that  the  register  proceed, to  sell  the  said  lands  above  described," 
specifying  the  terms,  &c.;  "and  out  of  the  proceeds  he  will 
first  retain  the  costs  and  expenses  of  sale,  and  the  sum  of  $2,000, 
with  interest  on  the  same  from  the  date  of  this  decree,  to  meet 
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the  further  order  of  this  court  in  regard  to  the  application  of 
the  same  to  "  the  infant  children  of  Jenkins,  "  and  apply  the 
residue  to  the  credit  of  complainant's  claim  ;  and  the  register 
will  make  conveyance  to  the  purchaser.  (6.)  It  being  made 
further  to  appear  that  the  estate  of  said  Harrison  is  insolvent, 
it  is  ordered,  adiudged,  and  decreed,  that  the  claim  of  the  heirs 
of  said  Jenkins,"  naming  tliem,  "  be  certified  by  the  register  of 
this  court  to  the  Probate  Court,  to  be  filed  against  said  estate, 
subject  to  be  credited  by  the  proceeds  of  the  sale  of  the  lands 
above  directed.  (7.)  It  further  appearing  that  the  homestead 
has  been  selected,  as  by  the  former  decree  of  this  court,"  de- 
scribing the  lands,  "it  is  therefore  ordered  and  decreed,  that 
the  administrator  of  the  estate  of  said  Harrison  deliver  posses- 
sion of  the  same  to  the  party  or  parties  authorized  to  receive 
it.  (8.)  All  other  questions  not  determined  are  reserved  until 
the  coming  in  of  the  register's  report  of  sale." 

Pending  the  cause  after  the  remandment,  the  complainant's 
solicitors  Sled  a  petition,  asking  a  reference  to  the  register  to 
ascertain  and  report  what  would  be  a  reasonable  fee  for  their 
services  in  the  cause,  and  that  it  be  declared  a  lien  on  the  land 
ordered  to  be  sold.  The  reference  was  ordered,  and  executed ; 
but  the  record  does  not  show  any  action  by  the  chancellor  on 
the  register's  report. 

The  appeal  is  sued  out  by  Harrison's  administrator,  and  he 
here  makes  seven  assignments  of  error,  all  founded  on  the  de- 
cree above  copied.  Tlie  assignments  of  error  are,  in  substance, 
that  the  decree  is  inconsistent  with  the  former  decree  which 
was  afiSrmed ;  that  the  complainant's  lien  on  the  land  was  supe- 
rior to  the  right  or  equity  of  the  heirs  of  Jenkins,  and  should 
have  been  so  declared ;  that  the  claim  of  the  heirs  should  have 
been  certified  to  the  Probate  Court;  and  that  a  lien  on  the 
land,  or  its  proceeds,  should  have  been  declared  in  favor  of 
complainant's  solicitors. 

Wm.  Coopek,  and  Thos.  H.  Watts,  for  appellant. — (1.)  By 
the  former  decree,  which  was  aflSrmed  by  this  court,  the  pro- 
ceeds of  sale  of  the  160  acres  of  land  was  condemned  to  the 
satisfaction  of  the  debt  due  to  Harrison's  estate,  and  was  or- 
dered to  be  applied  first  to  the  satisfaction  of  that  claim ;  while 
the  last  decree,  from  which  this  appeal  is  taken,  makes  that 
fund  first  chargeable  with  the  $2,000  found  due  to  the  defend- 
ants for  rent.  These  matters  are  res  adJudiccUa,  and  the  latter 
decree  is  erroneous  so  far  as  it  departs  from  the  former. —  Wy- 
att  V.  Stede,  26  Ala.  647;  MiUer  v.  Jones,  29  Ala.  174;  Bry- 
ant V.  Boothe,  35  Ala.  269 ;  Meredith  v.  Naish,  4  Stew,  ife  r. 
59 ;  Thomas  v.  DiU,  34  Ala.  175.  (2.)  The  estate  of  Harrison 
having  been  declared  insolvent,  the  claim  for  $2,000  on  account 
Vol.  lxxii. 
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of  rent  shotild  have  been ,  certified  to  the  Probate  Court,  and 
paid  jyro  rata  with  other  claims  against  the  estate.  When  an 
estate  is  declared  insolvent,  the  decree  invests  the  Probate 
Court  with  exclusive  jurisdiction  of  all  claims  against  the  es- 
tate, including  pending  suits. — Ray  2;.  Thompson^  43  Ala.  451; 
Edwards  v.  Gibbs^  11  Ala.  294;  McEachin  v.  lieid,  40  Ala. 
411 ;  McGehee  v,  Lomax^  49  Ala.  131.  (3.)  The  complainant's 
solicitors  have  a  lien  on  the  fund  recovered  in  this  case,  for 
their  professional  services  rendered ;  and  the  court  should  have 
BO  decreed. — Jackson  v,  Clapton^  66  Ala.  29;  Warfield  v. 
Campbell^  38  Ala.  527;  Ex  parte  Lehman^  Dm^  &  Co.^ 
59  Ala.  631.  (4.)  The  correctness  of  the  former  decree,  giving 
the  complainant  a  lien  on  the  land  for  the  purchase-mone\'  paid, 
can  not  be  questioned. — Aday  v,  Echoh,  18  Ala.  353;  Uressett 
V.  Fo8te^\  29  Ala.  393 :  Fry  on  Specific  Performance,  §  939 ; 
Griffith  V.  Depew,  3  Mar.  Ky.  177.  This  lien  is  entirely  de- 
stroyed by  the  last  decree,  giviug  a  prior  lien  to  the  heirs  of 
Jenliins  for  an  amount  which  will  absorb  the  fund. 

J.  B.  M(K)RE,  contra. — (1.)  There  is  no  real  discrepancy  be- 
tween the  first  and  the  last  decrees;  indeed,  the  first  could  be 
carried  into  effect  in  no  other  way  than  was  done.  The  home- 
stead was  never  subject  to  the  complainant's  demand,  nor  to 
any  other  debts  which  Jenkins  owed;  and  the  rents  accruing  to 
his  children,  while  the  homestead  was  in  the  possession  of  Har- 
rison, can  not  be  applied  to  the  payment  of  their  ancestor's 
debt.  (2.)  This  equity  of  the  children  accrued  before  the  es- 
tate of  Harrison  was  declared  insolvent,  and  their  lien  can  not 
be  destroyed  or  affected  by  the  declaration  of  insolvency.  (3.) 
The  question  of  the  attorney's  lien  is  not  presented  to  this 
court,  since  it  was  not  acted  on  by  the  chancellor. — 22  Ala.  106 ; 
28  Ala.  569;  20  Ala.  392;  18  Ala.  482.  If  the  question  were 
presented,  it  is  submitted  that  no  lien  on  the  land  is  shown, 
under  the  authorities  cited  for  the  appellant. 

SOMERVILLE,  J.— The  bill  was  originally  one  for  specific 
performance,  brought  by  the  intestate,  Harrison,  against  the 
appellees,  as  heirs  of  one  Jenkins,  to  compel  the  conveyance  of 
certain  lands.  The  proof  in  the  cause  showing  a  failure  of  title 
to  a  portion  of  the  land,  constituting  the  homestead  of  the  de- 
cedent and  his  family,  which  was  attributable  to  an  incurable 
defect  in  the  instrument  purporting  to  alienate  it,  the  chancel- 
lor rescinded  the  contract  of  conveyance,  and  made  a  decree  on 
September  17,  1877,  the  ultimate  purpose  of  which  was  to  put 
the  parties,  or  their  privies  in  estate,  tn  statu  qiw,  as  far  as  was 
practicable  under  the  circumstances.     This  decree  was  affirmed, 
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on  appeal  taken  to  this  court,  at  the  December  term,  1880. 
Jenkins  v.  Harrison^  66  Ala.  346. 

The  decree  liere  appealed  from  was  rendered  October  11, 
1882.  The  first  decree  did  not  go  further  than  to  declare  a 
cancellation  or  rescission  of  tlie  contract  of  sale,  and  to  refer 
to  the  register  the  ascertainment  of  certain  amounts  and  valua- 
tions, a  knowledge  of  which  was  necessary  in  definitely  fixing 
the  mutual  rights  of  the  litigants.  The  decision  of  all  other 
questions  was  expressly  reserved  until  the  coming  in  of  the 
register's  report.  It  is  noticeable,  that  the  opinion  of  the  chancel- 
lor, accompanying  the  first  decree,  went  much  further  than  the 
decree  itself,  which  is  a  separate  and  distinct  paper.  But  this 
fact  is  obviously  immaterial,  as  it  was  the  decree^  and  not  the 
opinion  of  the  chancellor,  which  this  court  afiirmed  on  the  last 
appeal.  Attention  is  called  to  this  feature  of  the  case,  l>ecau8e 
it  is  insisted  in  argument  that  this  supposed  repugnancy  now 
aflEects  the  merits  of  the  present  decree.  It  is  enough  to  say, 
that  we  see  no  conflict  in  the  two  decrees,  whatever  may  be 
said  of  the  first  opinion  by  a  former  chancellor. 

It  is  not  denied,  by  either  party,  that  upon  the  rescission  of 
the  contract  in  question,  the  court  possessed  the  power,  as  was 
also  its  duty,  to  secure  the  purchase-monev  paid  by  the  vendee, 
Harrison,  by  givi^  a  lien,  or  creating  a  charge  on  the  land,  for 
its  re-payment.  Tnie  right  to  protect  vendees,  by  thus  secur- 
ing them  in  the  reimbursement  of  their  purchase-money,  ad- 
vanced upon  the  faith  of  the  contract,  is  well  established  in  our 
system  of  equity  procedure,  and  constantly  invoked  in  the 
every-day  practice  of  the  courts. — Aday  v.  £ohols^  18  Ala.  353 ; 
Fry  on  Specif.  Perf .  §  939 ;  Sugden  on  Vendors,  62-63.  This 
lien  is  properly  confined,  however,  to  such  lands  as  the  vendor 
has  the  lawful  right  to  convey. 

The  point  of  contention  in  this  case  is,  that  while  the  chan- 
cellor declared  such  a  lien  in  favor  of  the  appellant,  as  the  per- 
sonal representative  of  Harrison,  it  was  made  subordinate  to  a 
prior  lien  given  to  the  heirs  of  Jenkins,  for  the  rents  of  the 
homestead  property,  which  were  virtually  collected  by  Harrison, 
and  appropriated  to  his  use,  while  he  was  in  possession  of  the 
land,  claiming  it  as  purchaser  under  the  original  contract  of  sale, 
proved  to  have  been  made  by  Jenkins.  We  are  of  opinion  that 
the  views  of  the  chancellor  were  correct.  These  rents,  amount- 
ing to  the  sum  of  two  thousand  dollars,  as  is  shown  by  the  re- 
port of  the  register,  were  the  moneys  of  the  defendants.  They 
nad  accrued  from  the  use  and  occupation  of  the  homestead,  to 
which  Harrison  had  no  title,  or  lawful  claim  of  any  kind.  They 
were  appropriated  by  him  in  the  payment  of  his  claim  against 
the  estate  of  the  vendor,  Jenkins,  and  thus  went  in  exonera- 
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tion  of  the  hundred  and  sixty  acres  of  land,  upon  which  the 
charge  or  lien  is  declared.  The  land  was  thus  relieved^  pro 
t€mtOj  of  an  incumbrance  upon  it.  The  chancellor  merely  de- 
crees that  the  heirs  of  Jenkins,  whose  money  went  to  pay  this 
charge,  shall  be  subrogated  to  Harrison's  hen  for  their  reim- 
bursement. The  payment  of  the  incumbrance  was  thus  ad- 
judged to  be  rather  a  purchase  than  an  extinguishment,  which 
IS  the  very  essence  of  every  similar  subrogation.  This  equity 
does  not  originate  in  contract,  or  agreement  between  the  par- 
ties ;  but  it  IS  the  mere  creature  of  equity,  based  on  principles 
of  justice,  and  designed  to  prevent  its  failure.  It  is  nothing 
more  than  the  putting  by  transfer  one  person  in  the  place  of 
another,  and  investing  the  former,  in  promotion  of  fair,  deal- 
ing, with  the  equitable  rights  of  the  latter. — Sheldon  on  Sub- 
rogation, §§  1,  11,  62,  206,  209,  212-13. 

There  is  no  force  in  the  suggestion,  that  this  view  operates  to 

five  mere  donees  a  precedence  over  a  creditor  of  the  decedent, 
f  the  heirs  of  Jenkins  had  inherited  property  liable  to  be 
charged  with  the  debts  of  the  decedent,  the  argument  might  be 
sound.  But  the  land,  from  which  the  rents  in  question  accrued, 
was  a  /tornesteadj  which  was  exempted  from  liability  to  legal 
process  for  the  payment  of  the  decedent's  contract  debts  of  any 
character.  The  conveyance  of  such  property  by  a  husband  to 
a  member  of  his  own  family,  even  though  voluntary,  has  been 
held  not  to  be  fraudulent. — Lehnan  v.  Bryan^  67  Ala.  558 ; 
FeUaiva  v.  Lewis^  65  Ala.  343.  The  reason  is,  that  the  creditors 
have  no  right  to  pursue  exempted  property  for  the  satisfaction 
of  their  claims,  and  hence  their  leeal  rights  can  not  be  preju- 
diced by  a  conveyance  of  it. — Sairley  v,  Teal^  67  Ala.  449 ; 
Thomp.  on  Homesteads,  g§  411-12 ;  Bump  on  Fraud.  Conv. 
268.  This  reason  becomes  still  more  forcible,  when  there  is  a 
devolution  of  title  effected  by  operation  of  law,  instead  of  by 
act  of  the  owner,  made  manifest  by  a  voluntary  conveyance. 

The  lien^  which  an  attorney  at  law  has  for  his  stipulated  or 
reasonable  fees,  is  limited  to  the  judgment  recovered  in  the 
particular  cause  in  which  the  professional  services  were  ren- 
dered. He  is  regarded  as  an  assignee  of  the  judgment  or  de- 
cree, pro  tanto — to  the  extent  of  his  fee — from  the  date  of  its 
rendition.  It  is  consequently  subordinate  to  all  counterclaims, 
or  sets-off,  existing  at  the  time,  including,  of  necessity,  such  as 
are  allowed  prior  to  the  rendition  of  the  judgment.— JacA^o/i 
V.  Clapton^  66  Ala.  29;  Ex  parte  Lehman^  Dwrr  i&  Co.j 
59  Ala.  631;  Warjield  v,  Campbell,  38  Ala.  527.  It  does  not 
extend  to  the  lands,  or  other  like  property,  which  is  the  subject- 
matter  of  litigation  belonging  to  the  client. — Hinson  v.  Gain- 
Jfe,  65  Ala.  605.  The  soncitors  of  the  appellant  would  be  en- 
titled to  no  lien,  extending  beyond  the  amount  of  the  decree 
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obtained  for  their  client.     Their   rights  are  guaged  by,  and 
must  l>e  commensurate  with  his. 

The  decree  of  the  chancellor  is  affirmed. 

Brickell,  C.  J.,  dissenting. 


Totteu  &  Brother  v.  Sale  &  Co. 

Contest  of  Claim  of  Exempt  Personal  Property. 

1.  Claim  of  exempt  personal  pro2)erty;  how  contested. — When  a  declara- 
tion and  claim  of  exemption  in  and  to  specific  articles  of  personal  prop- 
erty has  been  filed  in  the  office  of  the  judge  of  probate  of  the  county,  a 
levy  can  not  lawfully  be  made  upon  the  property  (Code,  §  2830),  unless 
the  plaintifTin  the  process  first  makes  affidavit' and  ^ives  bond  as  pre- 
scribed by  the  statute ;  and  if  a  levy  is  made  without  the  performance  of 
these  conditions  precedent,  it  will  be  set  aside  on  motion. 

2.  Same. — If  a  bond  is  not  given  before  or  at  the  time  of  the  le>'>',  it 
can  not  be  subsequentlv  8upplie<l  on  the  hearing  of  a  motion  to  set  aside 
the  levy ;  and  a  bond  of  indemnity,  gfven  to  the  sherift'  for  his  own  pro- 
tection in  making  the  levy,  is  not  a  compliance  with  the  statute. 

3.  Revision  of  judgment  on  facts. — When  a  question  of  fact,  arising  on 
the  hearing  of  a  motion,  is  necessarily  submitted  to  the  decision  of  the 
court  without  the  intervention  of  a  jury,  the  decision  will  not  be  reversed 
by  this  court  on  appeal,  unless  it  is  clearly  erroneous. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  was  a  motion  to  set  aside  the  levy  of  an  attachment  on 
certain  personal  property,  described  in  the  levy  as  ''one  bay 
mare,  about  five  or  six  years  old,  and  one  spring  wagon."  The 
attachment  was  in  favor  of  W.  W.  Totten  6c  Brother,  against 
M.  S.  Sale  &  Co.;  and  the  levy  was  made  on  December  10th,  1881. 
The  motion  to  set  aside  the  levy  was  made  by  M.  S.  Sale  indi- 
vidually, the  grounds  on  which  it  was  made  being  thus  stated : 
"  Ist,  because  the  attachment  was  not  issued  and  said  levy  made 
according  to  law ;  2d,  because  said  levy  was  made  upon 
personal  property  of  said  defendant,  which  had  been  previ- 
ously claimed  as  exempt  by  him  under  the  constitution  and  laws 
of  Alabama,  by  sworn  declaration  of  exemption  filed  in  the  of- 
fice of  the  Probate  Court  of  said  county,  as  reouired  by  section 
2828  of  the  Code,  before  plaintiffs  had  made  affidavit  and  bond 
as  required  by  section  2830  of  the  Code."  On  the  hearing  of 
the  motion,  as  the  bill  of  exceptions  shows,  the  defendant  in- 
troduced in  evidence  his  declaration  and  claim  of  exemption, 
which  was  filed  in  the  office  of  the  probate  judge,  duly  verified 
Vol.  lxxu. 
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by  affidavit,  on  the  9th  December,  1881;  and  in  which  the 
property  afterwards  levied  on  was  particularly  specified.  The 
plaintiffs  then  introduced  *'  the  affidavit  and  bond  for  attach- 
ment, the  forthcoming  bond,  and  the  affidavit  contesting  said 
claim  of  exemption."  The  affidavit  contesting  the  claim  of  ex- 
emption, as  copied  in  the  bill  of  exceptions,  is  marked  "  Filed 
August  16th,  1882;"  while  the  forthcoming  bond,  which  re- 
cites that  "said  claim  of  exemption  has  been  contested  by  said 
plaintiffs,"  is  dated  December  lOth,  1881.  The  plaintiffs  in- 
troduced in  evidence,  also,  as  the  bill  of  exceptions  then  recites, 
"  the  other  papers  in  said  cause  " — namely,  the  summons  and 
complaint,  issued  December  10th,  1881 ;  the  defendant's  pleas 
in  abatement,  which  were  overruled,  and  pleas  in  bar  then  tiled ; 
an  affidavit  and  claim  of  exemption,  sworn  to  and  filed  on  6th 
February,  1882;  an  affidavit  by  plaintiffs'  attorney,  made  and 
subscribed  on  the  10th  Decemljer,  1881,  contesting  the  claim 
of  exemption  filed  on  the  9th  December,  1881 ;  and  an  indem- 
nifying bond  given  to  the  sheriff,  dated  December  10th,  1881. 
The  indemnifying  bond  recites  the  levy  of  the  attachment,  the 
claim  of  exemption  made  and  filed  on  the  9th  December,  the 
contest  of  this  claim  by  the  plaintiffs,  and  their  direction  to  the 
sheriff  to  make  the  levy ;  and  is  conditioned  to  save  the  sheriff 
harmless  on  account  of  the  levy.  The  sheriff's  legal  adviser, 
who  was  examined  as  a  witness  for  the  defendant,  testified  that 
the  affidavit  contesting  the  claim  of  exemption  was  made  after 
the  giving  of  the  indemnifying  bond  ;  while  the  sheriff  testified, 
"  that  said  indemnifying  bond  was,  according  to  his  recollection, 
given  to  him  before  the  making  of  the  affidavit  contesting  the 
claim  of  exemption,  and  was  required  by  him  before  he  would 
retain  the  property,  which  was  already  held  by  him  under  a 
prior  levy  in  favor  of  O.  R  Hundley  ;  and  that  he  refused  to 
retain  the  property,  unless  such  affidavit  and  bond  was  made 
and  lodged  with  him."  The  plaintiffs'  attorney  then  testified, 
that  when  he  went  to  the  sheriff's  office  with  the  attachment 
papers,  and  there  ascertained  that  there  was  a 'prior  \eyj  in 
favor  of  Hundley,  "  while  the  effect  of  said  prior  levy  was  be- 
ing discussed,  a  note  was  received  from  Hundley  releasing  his 
levy,  and  ordering  the  restoration  of  the  property  to  said  de- 
fendant ;  that  he  thereupon  immediately  directed  the  sheriff  to 
levy  the  attachment  in  favor  of  plaintiffs ;  and  that,  according 
to  his  best  recollection,  the  affidavit  of  contest  was  made  and 
lodged  with  the  sheriff,  and  said  indemnifyinjg  bond  was  given, 
after  said  levy  was  made  by  the  sheriff."  Tlie  plaintiffs  then 
offered,  before  the  court  decided  the  motion,  "  to  make  and 
execute  any  bond  that  the  court  might  require  or  allow ;  "  but 
the  court  refused  to  allow  any  bond  to  be  then  given,  and  sus- 
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tained  the  motion  to  set  aside  the  levy.     The  plaintiffs  excepted 
to  each  of  these  rulings,  and  now  assign  them  as  error. 

Humes,  Gordon  &  Sheffey,  for  appellants. 

D.  D.  Shelby,  and  O.  R.  Hundley,  contra. 

BRICKELL,  C.  J. — Upon  personal  property  claimed  as  ex- 
empt from  levy  and  sale  for  the  payment  of  debts,  if  a  declara- 
tion and  claim  of  exemption  has  been  filed  in  the  office  of  the 
judge  of  probate  of  the  county  in  which  it  is  situate,  a  levy  can 
not  be  made,  unless  the  plaintiff  in  the  process  proposed  to  be 
levied,  make  affidavit,  and  give  bond,  as  prescribed  by  the 
statute.— Code  of  1876,  §  2830.  The  making  of  the  affidavit, 
and  giving  the  bond,  are  conditions  precedent  to  a  valid,  lawful 
levy.  A  levy  made  without  observing  them  is  invalid  and 
illegal,  and  may,  on  motion,  be  set  aside  by  the  court.  There 
is  some  conflict  in  the  evidence,  whether  the  affidavit  contest- 
ing the  claim  of  exemption  was  not  made  and  tiled  before,  or 
contemporaneously  with  the  levy.  If  the  Circuit  Court  deter- 
mined that  the  affidavit  was  not  made  and  filed  until  after  the 
levy,  unless,  on  this  question  of  fact,  the  decision  was  manifestly 
wrong,  the  judgment  could  not  be  reversed.  When  questions 
of  fact  are  necessarily  submitted  to  the  decision  of  a  primary 
court,  without  the  intervention  of  a  jury,  the  decision  will  not 
on  error  be  reversed,  unless  clearly  erroneous. — Dane  v.  Mayor ^ 
36  Ala.  304.  However  that  fact  may  be,  it  is  undisputed,  that 
the  plaintiffs  did  not  make  a  bond  payable  to  the  defendant . 
claiming  the  exemption,  as  required  by  the  statute,  before  or  at 
the  time  of  the  levy.  The  only  bond  executed,  was  a  bond 
payable  to  the  sheriff,  exacted  by  him  for  his  own  protection 
and  immunity,  which  was  not  intended  to  serve,  and  can  not 
be  made  to  serve,  the  purposes  of  the  bond  required  by  the 
statute.  The  bond  not  having  been  given  before,  or  at  the  time 
of  the  levy,  could  not  be  given  subsequently,  on  the  hearing  of 
a  motion  to  set  aside  the  levy. 

Affirmed. 
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Binford's  Adm'r  v.  Dement.  ^^  f^ 


Bill  in  Equity  to  enforce  Vendor^ 8  Lie^i  on  Land, 

1.  Competency  of  party  as  witness,  to  prove  transactions  mth  decedent. 
Under  a  bill  to  enforce  an  alleged  lien  on  land,  filed  by  the  personal  rep- 
resentative of  the  deceased  vendor,  the  defendant  is  incompetent  to  tes- 
tify in  his  own  behalf,  as  to  any  transactions  between  himself  and  the 
decedent  (Code,  ^  3058),  unless  called  to  testify  by  the  complainant. 

2.  Objections  to  evidence;  wJien  and  how  made, — When  interrogatories 
propounded  to  a  party,  as  a  witness  in  his  own  behalf,  call  for  illegal 
e\'1aence,  objection  should  be  taken  before  filing  cross-interrogatories; 
but  this  rule  does  not  prevail,  when  the  illegality  of  the  evidence  is  un- 
known, or  is  only  disclosed  by  the  answers. 

3.  ASame. — Objecting  to  interrogatories  which  call  for  illegal  evidence,, 
without  more,  is  not  suflScient  to  bring  before  the  chancellor  the  question 
of  the  admissibility  of  the  evidence :  ttiere  must  be,  also,  written  excep- 
tions signed  by  counsel,  specifying  the  portions  of  the  testimony  sought 
to  be  suppressed. 

4.  Same. — IVIotions  to  suppress  testimony,  founded  on  exceptions  duly 
filed,  are  properly  heard  before  entering  on  the  trial ;  or,  by  consent,  they 
may  be  heard  and  determined  in  connection  with  the  main  cause ;  but, 
wiien  the  parties  proceed  to  a  hearing  by  agreement,  stipulating  that  the 
chancellor  may  disallow  all  illegal  evidence,  this  "  rather  loose  practice 
has  a  tendency  to  cast  on  the  chancellor  so  much  unnecessary  labor,  that 
he  may  very  justly  refuse  to  act  on  such  agreement.*' 

^  5.  Sam^. --Objections  to  e\idence  can  not  be  raised  for  the  first  time 
in  this  court,  but  are  waived  when  not  properly  taken  before  the  chan- 
cellor. 

Apaeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  N.  S.  Graham. 

D.  P.  Lewis,  for  appellant. 

Brandon  &  Jones,  contra. 

STONE,  J. — The  present  bill  was  filed  to  enforce  an  alleged 
vendor's  lien.  The  sale  to  Dement  was  made  in  1869,  and  a 
eonve3'ance  made  by  T.  T.  Binford,  who  then  held  the  legal 
title.  The  deed  contains  the  usual  recital  of  purchase-money 
paid.  This  suit  was  brought  in  1879, — more  than  ten  years 
after  the  purchase.  No  written  promise  to  pay  the  purchase- 
money  is  produced,  and  it  is  shown  that  none  was  ever  given. 
T.  T.  Binford,  the  grantor  in  the  conveyance,  died  about  1875, 
and  this  suit  was  brought  by  his  administrator.  The  chief,  if 
not  the  only  legal  testimony,  if  properly  excepted  to,  that  any 
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portion  of  the  pnrchass-money  was  left  unpaid,  is  found  in  the 
answer  of  defendant. 

Defendant,  Dement,  had  his  own  testimony  taken  in  liisown 
behalf.  Many  objections  were  filed  to  the  interrogatories,  and 
to  answers  to  be  elicited  thereby ;  which  objections  preceded 
the  fih'ng  of  cross-interrogatories  to  this  witness.  The  main 
point  of  the  objections  is,  that  the  said  interrogatories  souglitto 
prove  by  this  witness  transactions  with,  and  statements  by  com- 
plainant's intestate. — Code  of  1876,  §  3058.  There  can  be  no 
question,  that  the  defendant  was  incompetent  to  testify  for  him- 
self on  this  question,  unless  called  to  testify  by  the  opposite 
party. — Dudley  v.  Steele,  71  Ala.  423. 

To  raise  this  question,  brought  to  view  as  it  was  by  the  in- 
terrogatories themselves,  it  was  necessary  that  the  objections 
should  be  taken  before  proceeding  to  file  cross-interrogatories. 
Failing  to  do  so,  would  have  been  a  waiver  of  all  objection  to 
the  testimony,  on  that  known  ground.  The  rule  is  different, 
when  the  ground  of  incompetency  is  unknown,  or  only  disclosed 
by  the  answers  of  the  witness.  Exception  can  then  be  taken, 
even  after  publication.— 3  Greenl.  Ev.  §§  349  to  352. 

It  is  not  enough,  however,  that  objections  be  taken  to  the  in- 
terrogatories, buch  objections  do  not  bring  the  question  before 
the  cnancellor,  nor  call  for  his  ruling  upon  them.  They  are 
the  predicate — a  necessary  predicate — for  exceptions  to  be  after- 
wards filed,  but  are  not  exceptions  to  be  ruled  on.  Such  ex- 
ceptions are  in  writing,  signed  by  counsel ;  specify  the  portions 
of  the  testimony  sought  to  be  suppressed,  and  become  a  part  of 
the  file.  And  if  the  ruling  on  them,  or  a  failure  to  rule  on  . 
them,  is  sought  to  be  reviewed  in  this  court,  they  are  a  neces- 
sary part  of  the  transcript.  In  this  way  we  are  informed  that 
the  chancellor's  attention  is  called  to  them,  and  that  they  were 
insisted  on  in  the  court  below. — Eldridge  v.  Turner,  11  Ala. 
1049;  Jordan  v.  Jordaru  17  Ala.  466;  Walker  v.  Smith, 
28  Ala.  569. 

Motions  to  suppress,  founded  on  exceptions  thus  filed,  are 
properly  heard  before  entering  upon  the  trial. — Beattie  v. 
Ahercromhie,  18  Ala.  9.  By  consent,  however,  they  may  be, 
and  frequently  are  heard  and  determined  in  connection  witn  the 
main  cause.  So,  we  have  knowledge  that,  in  a  generous,  if  not 
loose  practice,  parties,  by  agreement,  sometimes  proceed  to  trial, 
stipulating  that  the  chancellor  may  disallow  all  illegal  evidence. 
The  first  named  of  these  practical  departures  we  have  not  con- 
sidered it  our  duty  to  condemn.  Tlie  last  has  a  tendency  to 
cast  on  the  chancellor  so  much  unnecessary  labor,  that  we  think 
he  might  very  justly  refuse  to  act  on  such  agreement. 

In  the  present  record,  we  find  no  exceptions  filed  to  any  part 
of  the  testimony.     The  chancellor  in  his  decree  says :     "  There 
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is  no  motion  to  suppress  any  portion  of  the  testimony.  Ob- 
jections to  interrogatories,  without  more,  are  not  sufficient,  nor 
the  equivalent  of  objections  to  testimony,  or  a  motion  to  sup- 
press testimony."  ifnis  is  certainly  true,  and  the  result  is,  that 
no  valid  objection  was  made  in  the  court  below  to  any  testimony 
found  in  this  record.  Such  question  can  not  be  raised  in  this 
court  for  the  first  time. 

The  chancellor  dismissed  complainant's  bill,  and  decreed  for 
defendant.  The  defendant,  in  his  own  testimony,  affirms  most 
positively  that  he  paid  all  the  purchase-money, — making  the  last 
payment  in  1871.  His  vendor  lived  four  years  afterwards,  and 
there  is  testimony  tending  to  show  he  was  in  straitened  circum- 
stances. No  writing  was  taken  evidencing  the  debt,  and  the 
purchaser  was  left  quietly  in  possession  for  ten  years,  before 
this  suit  was  brought.  We  do  not  find  enough  in  this  record 
to  show  clearly  that  the  chancellor  erred. — Noo^s  Excutor  v. 
Gamer's  Adm'r,  70  Ala.  443. 

Affirmed. 


Keel  V.  Larkin. 

Contest  of  Claim  to  Hofnestead  Exemption. 

1.  Surety^ 8  rights,  as  apainst  fraudulent  and  voluntary  conveyances. — A 
surety  is  a  creditor,  within  the  meaning  of  the  statute  of  frauds  (Code, 
^  2124),  and  entitled  to  protection  against  fraudulent  and  voluntary  con- 
veyances, from  the  time  when  his  contingent  liability  was  aesumed,  al- 
though he  has  no  technical  right  of  action  until  he  has  paid  tlie  debt. 

2.  Exemptions;  determined:  by  what  law. — As  against  creditors,  the 
right  to  a  homestead  or  other  exemption,  its  value  and  extent,  must  be 
determined  by  the  law  which  was  of  force  when  the  debt  was  contracted ; 
and  when  the  creditor  is  a  surety,  by  the  law  which  was  of  force  when  his 
liability  was  assumed. 

3.  Same;  renewal  of  debt,  or  change  of  parties. — The  mere  renewal  of  a 
debt,  or  the  novation  of  an  old  debt  by  a  new  one,  does  not  affect  the 
debtor's  right  of  exemption ;  but,  when  a  new  liability  is  created,  by 
reason  of  change  of  parties,  or  otherwise,  and  it  is  taken  in  full  pajrment 
and  dischai]ge  of  the  original  debt,  the  right  of  exemption  is  measured 
by  the  law  in  force  at  the  date  of  the  new  obligation. 

4.  When  note  or  bill  operates  as  vaytnent. — The  giWng  bv  a  debtor  of 
his  own  bill  or  note,  though  negotiaole,  does  not  operate  to  (discharge  the 
debt,  unless  it  is  accepted  as  an  absolute  payment ;  but,  while  it  is  re- 
garded, prima  facie,  as  only  collateral  or  additional  security,  all  the  au- 
thorities concur  that,  by  express  agreement,  it  may  be  regarded  as  a  sat- 
isfaction and  a  bar. 

5.  Same, — ^The  English  cases  require  an  express  agreement,  unless 
the  bills  received  have  been  negotiated,  and  are  outstanding  against  the 
defendant ;  but  the  modem  American  authorities,  viewing  it  as  a  ques- 
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tion  of  intention,  hold  that  an  implied  agreement,  to  be  determined  by 
the  jury  from  a  consideration  of  all  the  facts,  may  have  the  same  effect ; 
fmd  this  is  adopted  by  this  court  as  the  correct  rule. 

6.  Lien  of  execution;  how  affected  by  delay  or  suspension. — As  a^sainst 
the  defendant  in  execution,  his  heirs,  or  personal  representatives,  the  lien 
of  an  execution  is  not  lost  or  suspended  by  the  plaintiff's  direction  to  the 
sheriff  to  hold  it  up,  since  they  cannot  be* thereby  prejudiced. 

7.  Contest  of  claim  of  homestead  exemption;  where  originated  and  tried. 
When  an  execution,  issued  on  a  judjrment  in  the  Circuit  Court,  is  re- 
ceived by  the  sheriff  during  the  life  of  the  defendant,  but  is  not  levied 
until  after  his  death  (Code,  §  3213),  and  a  homestead  is  thereupon  claimeci 
by  the  widow ;  the  execution  and  claim  are  properly  returned  into  the 
Circuit  Court,  where  a  contest  of  the  claim  may  be  originated  and  tried; 
and  it  is  not  pro^)er  that  the  contest  should  be  originated  in  the  Probate 
Court,  and  certified  to  the  Circuit  Court  for  trial. 

8.  Sale  of  lands  under  execution,  after  defendants  death. — When  an 
execution  is  receive<l  by  the  sheriff  during  the  life  of  the  defendant,  and 
its  lien  is  preserved  as  authorized  by  the  statute  (Code,  ^  3213,  2633), 
lands  may  be  sold  under  a  levy  made  after  his  deatii,  as  if  he  were  still 
alive. 

9.  Claim  of  homestead  exemption  by  widow;  proceedings  under. — When 
a  homestead  exemption  is  claimed  by  the  widow  in  lands  on  which  an 
execution,  received  by  the  sheriff  during  the  life  of  the  defendant,  is 
levied  after  his  death,  the  proceedings  for  its  allotment  should  be  gov- 
erned by  section  2832  of  the  Code,  and  not  by  section  2841. 

10.  Proof  of  transactions  with  decedent;  who  may  testify  as  to. — When  a 
homestead  exemption  is  claimed  by  the  widow  and  infant  children  of  the 
deceased  defendant  in  execution,  and  their  claim  is  contested  by  the 
plaintiff,  a  surety  who  is  bound  for  the  debt  on  which  the  judgment  is 
founded,  though*  not  a  party  to  the  contest,  is  incompetent  to  testify  to 
any  transactions  between  the  plaintiff  and  the  deceased  defendant  (Code, 
^  3058),  since  he  is  beneficially  interested  in  the  result. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  lion.  H.  C.  Speake. 

This  was  a  contest  as  to  the  right  to  a  homestead  exemption 
in  lands,  between  William  R.  Larkin,  plaintiff  in  execution 
against  Lemuel  (t.  Mead,  deceased,  and  Mrs.  Mary  ¥,  Mead, 
his  widow  (now  the  wife  of  C.  C.  Keel),  and  her  two  infant 
children,  as  claimants.  The  casa  was  before  this  court,  on  a 
former  appeal,  at  its  December  term,  1880,  when  the  judgment 
of  the  Circuit  Court  was  reversed,  and  the  cause  was  remanded. 
Mead  v.  Larkin^  66  Ala.  87.  The  tract  of  land  claimed  con- 
tained about  one  hundred  and  forty  acres,  and  its  value  was 
proved  to  be  from  J?l,200  to  S1,5(K) ;  and  it  was  part  of  a  larger 
tract,  containing  about  four  hundred  acres,  on  which  the  said 
Lemuel  G.  Mead  resided  at  the  time  of  his  death,  which  oc- 
curred on  the  14th  January,  1878.  The  plaintiff's  judgment 
against  said  Mead,  on  whioh  was  issued  the  execution  levied  on 
the  lands,  was  rendered  on  the  26th  October,  1876.  An  exe- 
cution on  this  judgment  was  issued  on  the  3d  November,  1877. 
and  levied  on  the  entire  tract  of  land ;  and  this  execution  was 
returned  by  the  sheriff,  on  the  19th  December,  1877,  "Ordered 
held  up  by  plaintiff."  Another  execution  was  issued  on  the 
Vol.  lxxii. 
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27th  April,  1878,  and  returaed  on  the  12th  June,  "  No  prop- 
erty found."  A  third  execution  was  issued  on  the  16th  ueto- 
ber,  1878,  and  a  fourth  on  the  3d  January,  1879,  each  of  which 
was  returned  "No  property  found."  An  alias  pluries  was  is- 
sued on  the  26th  March,  1879,  and  was  levied  on  the  entire 
tract  of  land ;  and  at  a  sale  under  this  levy,  on  the  9th  May, 
1879,  made  subject  to  the  right  of  homestead  exemption,  the 
plaintiff  himself  became  the  purchaser,  at  tlie  price  of  $200. 
The  widow's  claim  of  exemption,  in  behalf  of  herself  and  her 
infant  children,  waa  filed  in  the  office  of  the  probate  judge,  duly 
verified  by  affidavit,  on  the  31st  May,  1879;  and  the  plaintiff's 
affidavit  contesting  the  claim  was  filed  in  the  Circuit  Court,  on 
the  2d  June,  1879. 

The  claimant  filed  a  plea  to  the  jurisdiction  of  tlie  court, 
*'  because  no  contest  of  her  claim  was  made  in  the  Probata 
Court  of  said  county,  which  has  jurisdiction  of  the  estate  of 
said  decedent ;  and  this  court  only  has  jurisdiction  to  try  the 
widow's  claim  of  homestead,  when  the  issues  are  made  up  in 
the  Probate  Court  under  section  2841  of  the  Code."  In  sup- 
port of  this  plea,  issue  being  joined  on  it,  the  claimant  intro- 
duced in  evidence  her  original  claim  of  exemption  filed  on  the 
31st  May,  1879,  and  the  records  of  the  said  Probate  Court 
showing  that  the  estate  of  said  Lemuel  G.  Mead  was  regularly 
declared  insolvent  by  said  Probate  Court  on  the  25th  ]Sovem- 
ber,  1881 ;  that  she  thereupon  tiled  her  claim  to  the  lands  as  a 
homestead  exemption,  in  said  Probate  Court,  on  the  26th  May, 
1882;  that  notice  thereof  was  given  to  the  administrator,  and 
the  claim  was  still  pending  and  undecided  in  that  court.  The 
court  overruled  and  disafiowed  the  plea,  and  issue  was  then 
joined  on  the  grounds  of  contest. 

The  plaintiff's  judgment  was  founded  on  two  bonds,  or 
promissory  notes  under  seal,  executed  by  said  Lemuel  G.  Mead 
and  one  Samuel  11.  Lewis  as  joint  obligors,  dated  December 
4th,  1874,  and  payable  one  and  two  years  after  date  respectively, 
to  the  plaintiff  or  order,  with  interest.  Lewis  signed  the  notes, 
or  bonds,  as  the  surety  of  Mead,  and  the  action  was  brought 
against  both  of  them  ;  but,  Lewis  not  being  served  with  process, 
the  action  was  discontinued  as  to  him,  and  judgment  taken  against 
Mead  alone.  A  separate  action  was  afterwards  brought,  and  judg- 
ment recovered  against  Lewis.  The  plaintiff  contended  that  the 
claim  of  exemption  was  excessive  in  quantity  and  value ;  that  the 
right  of  exemption,  its  value  and  extent,  was  governed  by  the  stat- 
ute which  was  of  force  in  December,  1860,  when  the  original  debt 
was  contracted  which  formed  the  consideration  of  said  notes  or 
bonds.  In  this  connection,  plaintiff  proved  that,  on  the  4th 
December,  1860,  said  Lemuel  G.  Mead  executed  his  promissory 
note  for  $4,230,  with  plaintiff  and  several  others  as  his  sureties, 
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payable  to  the  executors  of  the  last  will  and  testament  of  Samuel 
Townsend,  deceased ;  that  on  the  27th  October,  1870,  the  sur- 
viving executor  recovered  a  judgment  on  this  note,  against  said 
Mead,  Larkin  (plaintiff),  and  another  one  of  the  sureties ;  that 
on  the  20th  February,  1871,  plaintiff  paid  one-half  of  this  judg- 
ment, whicli  then  amounted  to  83,885.40,  the  other  half  being 
paid  by  the  other  surety;  that  on  the  4th  December,  1874, 
"there  was  a  settlement  between  said  Mead  and  Larkin,  on  ac- 
count of  Larkin's  payment  on  said  judgment  as  the  surety  of 
Mead,"  when  said  two  notes  or  bonds  were  given  for  the  balance 
due  on  account  of  said  payment,  after  deducting  the  value  of  a 
tract  of  land  which  Mead  liad  conveyed  to  his  said  sureties.  R. 
C.  Brickell,  a  witness  for  plaintiff,  by  whom  the  notes  were 
written,, and  who  was  a  party  to  the  settlement,  being  asked 
"  whether  there  was  any  agreement  between  Mead  and  Larkin 
that  said  notes  should  be  taken  as  payment  of  the  said  debt 
from  Mead  to  Larkin,"  answered,  "  I  have  no  recollection  that 
there  was  any  agreement  in  reference  to  that  matter."  Said 
witness  further  testified,  on  cross-examination,  that  at  the  time 
said  settlement  was  made  there  was  a  bill  pending  in  the  Chan- 
cery Court  of  Jackson  county,  by  which  Larkin  was  seeking  to 
condemn  a  fund  of  about  $2,000,  which  he  had  attached,  to  the 
satisfaction  of  his  demand  against  Mead  ;  and  that  this  suit  was 
dismissed,  by  the  written  directions  of  the  plaintiff,  on  the  exe- 
cution and  delivery  of  the  two  notes  on  the  settlement. 

Samuel  IL  Lewis,  a  witness  for  the  defendants,  testified  "  that 
he  was  present  with  said  Mead  and  plaintiff,  when  the  said 
bonds  were  signed,  and  at  the  time  referred  to  by  said  Brickell. 
Defendants  offered  to  prove  by  said  witness  relevant  statements 
and  declarations  made  by  said  Mead,  in  the  presence  and  hear- 
ing of  said  plaintiff,  at  that  time ;  to  which  plaintiff  objected, 
because  of  Lewis'  interest  and  Mead's  death.  The  court  sus- 
tained the  objection,  holding  that  said  Lewis  was  incompetent 
to  testify  as  to  transactions  had  with,  or  statements  made  by  said 
decedent;  to  which  ruling  and  decision  the  defendants  ex- 
cepted." This  was  all  the  evideiice  offered  in  reference  to  the 
settlement,  or  the  circumstances  attending  the  execution  of  the 
notes. 

The  court  charged  the  jury,  in  writing,  as  follows:  "This 
is  a  proceeding  known  as  a  contest  of  the  claim  of  exemption, 
set  up  by  the  defendants  to  the  property  levied  on  by  the  sheriff 
under  an  execution  issued  from  this  court  in  favor  of  W.  R. 
Larkin,  the  plaintiff  in  the  cause.  The  plaintiff  claims  to  be  a 
judgment  creditor  of  Lemuel  6.  Mead,  deceased,  and  the  de- 
fendants are  the  widow  and  minor  children  of  said  Mead.  The 
burden  of  proof  in  this  issue  is  on  the  plaintiff,  and  it  devolves 
on  him  first  to  show  to  your  satisfaction  that,  at  the  time  of  the 
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death  of  said  Mead,  he  had  a  judgment  af^inst  said  Mead,  and 
had  issued  and  placed  in  the  hands  of  tlie  sheriff,  while  said 
Mead  was  in  life,  an  execution  on  his  said  judgment ;  and  fur- 
ther, that  he  had  executions  on  his  said  judgment  regularly 
issued  and  placed  in  the  hands  of  the  sheriff,  without  the  lapse 
of  an  entire  term  intervening  between  the  times  of  holding 
courts  in  this  county,  up  to  the  time  of  the  levy  by  the  sheriff 
on  the  lands  claimed  by  the  defendants.  The  terms  of  the  court 
were  held  by  law  in  February  and  October ;  and  if  the  jury  find, 
from  the  proof,  that  between  the  October  term,  1877,  and  the 
February  term,  1878,  an  execution  was  issued,  and  received  by 
the  sheriff  during  the  lifeof  the  said  L.  G.  Mead  ;  and  that  exe- 
cutions were  regularly  issued  between  October  and  February  of 
each  year,  and  such  executions  were  each  received  by  the  sheriff, 
up  to  the  time  the  levy  was  made  and  claim  of  exemption  tiled 
by  the  defendants ;  then  the  plaintiff  has  shown  his  right  to 
have  the  lands  condemned  and  sold  for  the  satisfaction  of  his 
debt,  unless  the  lands  so  levied  on  are  exempt  from  execution 
for  the  payment  of  debts.  It  is  admitted  by  plaintiff,  that  the 
defendants  are  entitled  to  some  exemption,  to-wit :  $500  worth 
of  the  land,  including  the  homestead  ;  and  the  defendants  insist, 
that  they  are  entitled  to  the  entire  tract  claimed  by  them.  Un- 
der our  law,  the  amount  of  the  exemption  is  to  be  detennined 
by  the  law  which  was  in  force  at  the  time  the  contract  was  made, 
or  the  debt  created.  The  question,  then,  for  the  jury  to  deter- 
mine, is,  w^hen  was  the  liability  of  Mead  to  Larkin  created.  By 
our  law,  one  who  becomes  the  surety  of  another,  upon  paymetit 
of  the  debt  by  him,  becomes  entitled  to  every  remeay  which 
the  creditor  has  against  the  principal  debtor,  to  enforce  every 
security  and  all  means  of  payment,  and  to  stand  in  the  place  of 
the  original  creditor ;  and  no  property  can  be  claimed  as  exempt 
from  such  debt,  in  the  hands  of  the  surety,  that  could  not  be 
claimed  as  exempt  from  the  original  debtor.  If,  therefore,  the 
jury  find  that  Larkin  became  surety  for  Mead,  and,  as  such 
surety,  paid  the  debt,  or  a  part  thereof,  then  he  is  subrogated 
to  the  rights  of  Townsend's  executor,  and  no  property  could  be 
claimed  as  exempt  by  the  defendants  against  Larkin  which 
Mead  could  not  have  claimed  against  Townsend's  executor,  un- 
less Larkin  had  made  a  new  contract,  by  which  the  original 
debt  was  paid,  and  a  new  debt  created.  Mrs.  Mead  and  her  chil- 
dren occupy  the  same  position  that  Mead  would  occupy,  if  he 
were  living,  and  are  entitled  to  all  the  rights  and  claim  to  ex- 
emption that  he  would  have.  The  fact  that  the  execution  first 
issued  v)as  held  up  hy  plaintiffs  did  not  destroy  the  lieix  of  s^uvh 
exectUion  /  and  such  lien^  not  being  so  affected  or  destroyed  as  to 
JUeady  is  not  destroyed  hs  to  these  defendants  ;  and  not  being  de- 
stroyed^ the  jury  inicst  receive  such  execution  as  thongh  no  such 
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indorsement  had  been  made  on  it.  The  debt  of  Mead  to  Tovmr 
sendee  executor^  having  been  paid  by  Larhin^  then  became  the 
debt  of  Mead  to  Larkin  /  and  the  exemption  law  of  1860  applies 
to  this  case^  unless  the  evidence  shmos  that  the  said  dd>t  has  been 
paid.  The  mere  giving  of  the  note  by  Mead  and  Lewis  to  Lar- 
kin does  not  discharge  or  pay  said  old  debt,  unless  there  was  an 
agreement,  at  the  time  of  the  execution  of  said  note,  that  such 
note  should  be  received  in  payment  of  said  old  debt ;  and  whether 
or  not  there  was  such  an  agreement,  is  for  the  jury  to  deter- 
mine. In  determining  wliether  there  was  such  an  agreement, 
the  jury  must  look  to  all  the  facts  attending  the  settlement  of 
December  4th,  1874 ;  such  as,  that  the  debt  was  then  in  judg- 
ment in  Madison  county,  the  pendency  of  the  suit  in  the  Chan- 
cery Court  of  Jackson  county,  the  giving  of  the  new  note  with 
surety,  the  dismissal  of  said  chancery  suit,  and  all  facts  and  cir- 
cumstances attending  such  settlement  as  may  be  shown  by  all 
the  proof.  If  the  jury  come  to  the  conclusion,  that  the  old 
debt  was  settled  and  paid  by  the  negotiations  entered  into  by 
and  between  Larkin  and  Mead,  culminating  in  the  execution  of 
said  notes  by  Mead  and  Lewis,  payable  to  Larkin,  then  the  ex- 
emption law  which  was  in  force  in  1874  would  be  applicable, 
and  the  verdict  of  the  jury  should  be  for  the  defendants.  ^, 
however^  the  Jury  shovld  find  that  the  said  notes  of  Decefnber 
Jfih,  187 i^  were  not  [given  ?]  in  payment  of  the  old  debt^  and  re- 
ceived by  Larkin  in  payjiient  of  said  debt.,  then  the  exemption 
lav)  which  teas  ir\  force  in  1860  applies  to  this  case  ;  and  by  that 
laA',  lands  in  value  not  exceeding  $500,  including  the  improve- 
ments, and  in  amount  not  exceeding  320  acres,  would  be  exempt. 
Under  the  is8V£  as  framed  in  this  ca^e^  the  jury  will  have  to  as- 
certain the  value  of  the  l^nd  conceded  by  plaintiff  to  be  exempt^ 
to-witr  describing  a  portion  containing  about  fort^-five  acres; 
"  and  their  verdict  must  then  J<?,  '  We.,  tlie  jury.,  find  the  issue 
for  plaintiffs  and  a^s^ess  the  value  of  said  land.,  ^at  $— — . '  " 

To  the  several  italicized  portions  of  this  charge,  exceptions 
were  duly  reserved  by  the  defendants,  and  also  to  the  following 
charges  given  on  request  of  the  plaintiff : 

1.  ''Although  the  jury  may  find  that  Mead  and  Lewis,  on 
December  4th,  1874,  gave  the  two  notes  in  proof  for  the  ante- 
cedent debt  of  January,  1860,  or  so  much  thereof  as  Larkin  had 
paid  as  the  surety  of  Mead  ;  in  such  case,  Lewis  could  plead  the 
exemption  law  of  1872-3,  which  allowed  160  acres,  under  his 
contract;  but  neithersaid  Mead,  nor  his  widow  and  minor  heirs, 
could  claim  a  greater  exemption  than  existed  to  him,  Mead,  in 
1860,  when  he  entered  into  the  original  contract ;  and  the  ex- 
emption or  homestead,  under  that  law  (1860),  was  the  residence 
and  lands  of  the  value  of  $500." 

2.  ''The  giving  of  a  note  for  an  antecedent  debt  will  not 
Vol.  lxxii. 


Digitized  by  VjOOQ IC 


1882.]  OF  ALABAMA.  499 

[Keel  V.  Larkin.] 

operate  in  law  to  discharge  such  debt,  unless  at  the  time  it  was 
accepted  as  an  absolute  payment.  Prima  fade^  such  a  trans- 
action is  to  be  considered  as  a  collateral,  or  additional  security ; 
but,  if  there  was  an  express  agreement  to  receive  such  new  note 
as  a  satisfaction,  or  payment  of  the  old  debt,  then  it  would 
be  a  payment.  It  is  incumbent  on  the  pei-son  pleading  such 
new  note,  as  a  satisfaction  of  the  old  debt,  to  show  that  there 
was  an  express  agreement  at  the  time  to  accept  the  new  note  as 
a  payment,  and  not  as  an  extension  of  the  time  of  payment." 

3.  "  Xeithfer  the  taking  of  a  new  note  with  security,  for  an 
antecedent  debt,  nor  the  dismissal  of  a  bill  in  chancery  tiled  for 
the  purpose  of  collecting  the  amount  due  the  plaintiff  on  such 
antecedent  debt,  nor  the  taking  of  lands  in  part  payment,  will 
operate  in  law  a  payment  or  extinguishment  of  tlie  antecedent 
debt,  without  more  and  other  proof  showing,  clearly  and  satis- 
factorily, that  it  was  the  intention  of  the  parties  to  ffive  and  ac- 
cept such  new  notes  as  a  payment;  and  it  is  incumbent  on  the 
person  pleading  such  matters  as  a  payment  to  show  to  the  jury, 
clearly  and  satisfactorily,  either  by  an  express  agreement  be- 
tween the  parties  at  the  time,  that  the  notes  were  so  given  and 
accepted  at  the  time,  or  to  show  to  the  satisfaction  of  the  jury, 
from  facts  and  circumstances  equivalent  to  an  express  agree- 
ment, that  both  of  the  parties  so  gave  and  accepted  the  new 
notes  at  the  time  as  a  payment." 

The  defendants  requested  the  following  charges : 

1.  "If  the  jury  nnd  that  Larkin  abandoned  his  claim  upon 
the  judgment  in  favor  of  Townsend's  Qxecutor,  and  dismissed 
the  bill  filed  to  collect  the  same,  and  relied  on  the  said  notes 
^ven  on  December  4th,  1874,  and  sued  on  the  same,  obtaining 
judgments  against  both  Mead  and  Lewis;  then  the  jury  are  au- 
thorized to  presume  that  the  said  notes  were  taken  in  payment 
of  the  said  judgment,  and  the  exemption  law  of  1874  would 
govern  the  case,  and  the  defendants  would  be  entitled  to  160 
acres  as  exempt  from  execution  sale." 

2.  "If  the  two  notes  of  December  4th,  1874,  were  given  by 
said  Mead  and  Lewis,  and  received  by  Larkin,  not  as  a  renewal 
of  the  debt  evidenced  by  the  judgment  in  favor  of  Townsend's 
executor,  but  as  payment  of  the  balance  due  Larkin  on  said 
judgment ;  then  such  notes  constituted  a  new  debt,  to  which 
the  exemption  law  of  force  in  1874  applies.  The  jury  will  con- 
sider whether  or  not  a  new  security  was  given  upon  said  notes, 
and  whether  or  not  the  pending  suit  of  Larkin  v.  Mead,  to  col- 
lect said  judgment,  was  dismissed  upon  the  delivery  of  said 
notes;  and  if  they  find  that  such  new  security  was  given,  and 
such  suit  dismissed,  they  'can  look  to  these  facts  as  tending  to 
show  that  the  notes  were  received,  not  as  a  renewal,  but  as  a 
payment." 
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3.  "  If  the  jury  find  that  Larkin  abandoned  his  claim  upon 
the  judgment  in  favor  of  Townsend's  executor,  and  dismissed 
the  bill  filed  to  collect  the  same,  and  relied  on  the  notes  ^iven 
December  4th,  1874,  and  sued  on  the  same,  obtaining  judg- 
ments against  both  Mead  and  Larkin  ;  the  jury  should  consider 
these  facts  as  tending  to  show  that  the  said  notes  were  taken  in 
payment  of  the  said  judgment,  and  tlie  exemption  law  of  1874 
would  govern  this  case,  and  the  defendants  would  be  entitled 
to  160  acres  exempt  from  execution  and  sale." 

4.  *'If  the  jury  find,  from  the  evidence,  that  an  execution 
issued  from  Larkin's  judgment  on  the  3d  December,  1877,  re- 
turnable to  the  next  term  of  the  Circuit  Court  of  Jackson  county, 
and  was  received  by  the  sheriflE,  and  was  levied  Ay  him  on  the 
real  estate  of  the  said  Lemuel  G.  Mead  on  the  14th  December, 
1877,  and  was  held  up  by  direction  of  the  plaintiff,  as  recited 
and  shown  in  and  by  the  return  thereon  indorsed,  and  also  that 
said  Mead  died  on  the  14th  January,  1878 ;  then  the  lien  of  the 
execution  was  lost,  and  the  homestead  rights  of  Mead's  wife 
and  children  attached,  and  could  not  be  defeated  by  a  subse- 
quent levy." 

The  court  refused  each  of  these  charges,  and  the  defendants 
excepted  to  their  refusal ;  and  they  now  assign  as  error  the  sev- 
eral adverse  rulings  of  the  court  on  the  pleadings  and  evidence, 
and  in  the  charges  given  and  refused. 

Walker  &  Shelby,  for  appellants. 

Robinson  &  Brown,  contra.     (Xo  briefs  on  file.) 

SOMERVILLE,  J. — A  co7itingent  liability  is  as  fully  pro- 
tected against  fraudulent  and  voluntary  conveyances,  as  a  claim 
which  is  certain  and  absolute ;  and,  as  often  decided,  ''  one  whose 
claim  accrued  from  a  contract  in  existence  at  the  time  such  con- 
veyance is  made,  is  a  creditor  within  the  meaning  of  tlie  statute 
of  frauds." — Feam  v.  Ward^  65  Ala.  33 ;  BiVb  v.  Freeman^ 
59  Ala.  612 ;  Jenhins  v.  Lockard's  Adm'r,  66  Ala.  377 ;  Brandt 
on  Sur.  §  258.  The  rights  of  the  surety^  or  other  contingent 
promisor,  are  regarded,  for  many  purposes,  as  commensurate  in 

Soint  of  time  with  the  date  of  the  suretyship,  and  not  with  the 
ate  when  the  surety  actually  paid  the  securit}-  debt  for  the 
principal.  The  claim  of  the  surety,  in  other  words,  is  con- 
sidered as  having  existed,  so  far  as  to  constitute  him  a  creditor, 
at  the  time  he  incurred  the  contingent  liability,  being  dehitum 
in  preaenti^  solvendum.  in  futuro :  his  subsequent  payment  of 
the  debt  extending  back  by  relation 'to  that  date,  although  no 
demand,  or  right  of  action,  technically  accrues  until  a  subsequent 
date.  The  surety  is  thus,  in  a  certain  sense,  subrogated  to  the 
Vol.  lxxii. 
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rights  of  the  creditor  whose  claim  he  has  been  compelled  to 
pay. — Bmnp  on  Fraud.  Convey.  488-489;  Seward  v.  Jackson ^^ 
8  Cow.  (N.  Y.)  406;  Gannardv,  Eslava,  20  Ala.  732;  Cato  v. 
IkLsley,  2  Stew.  214 ;  Jenkins  v.  LockarWsAdm^r^  66  Ala.  377. 

2.  This  principle  applies  to  a  claim  of  exemption  preferred 
by  a  debtor,  to  property  sought  to  be  subjected  to  the  satisfac- 
tion of  a  creditor's  judgment.  Parties  entering  into  contracts 
are  presumed  to  have  in  view  such  exemption  laws  and  rights 
as  are  in  force  at  the  date  of  the  contract. — Kelly  v.  Garrett^ 
67  Ala.  304,  309 ;  Smith's  Ex.  v.  Cockrell,  66  Ala.  64 ;  J^'^elscm 
V.  AfcCrary,  60  Ala.  301 ;  Gunn  v.  Barry,  15  Wall.  610.  As 
against  a  surety,  therefore,  who  has  paid  the  debt  of  the  prin- 
cipal, the  right  of  the  debtor  to  a  homestead,  or  other  exemp- 
tions, as  to  their  value  and  extent  are  to  be  determined  by  the 
law  which  was  in  force  when  the  contract  of  suretyship  was  en- 
tered into,  and  not  by  the  law  in  force  when  the  debt  was  ac- 
tually paid ;  although,  by  express  provision  of  the  statute,  the 
method  and  remedies  for  ascertaining  and  determining  such  ex- 
emptions are  the  same  in  each  case. — Code,  1876,  §  2844; 
Fearnv,  Word,  65  Ala.  33;  Kelly  v.  Garrett,  67  Ala.  309,, 
supra. 

The  surety  debt  here  created  bears  date  December  4th,  1860 ; 
and  the  exemption  allowed,  if  allowable  at  all,  must  be  governed 
by  the  law  in  force  at  the  date  of  its  creation,  unless  it  was  paid 
and  extinguished  by  the  notes  of  Mead  and  Lewis,  which  are 
alleged  to  have  been  taken  subsequently  by  Larkin  in  satisfac- 
tion of  his  claim  against  Mead.  These  notes  are  two  in  num- 
ber, each  bearing  date  December  4th,  1874,  and  payable  to 
Larkin,  in  the  sum  of  six  hundred  and  thirty-four  92-100  dol- 
lars. They  were  executed  by  Mead  as  principal,  with  Lewis  as 
his  surety. 

3.  It  is  clear  that  the  mere  renewal,  or  novation,  of  an  old 
debt  by  a  new  one,  would  not  affect  the  exemption  rights  of  a 
debtor.  But,  if  the  new  obligation,  taken  bv  way  of  apparent 
renewal  or  extension,  creates  a  different  liability  by  reason  of  a 
change  of  parties,  or  otherwise,  and  is  received  with  the  agree- 
ment that  it  shall  be  taken  in  full  payment  and  satisfaction  of 
the  original  debt,  it  would  clearly  be  otherwise.  The  exemptions 
of  the  debtor  in  the  latter  instance,  as  against  the  creditor,  would 
be  measured  by  the  law  in  existence  at  the  date  of  the  new  ob- 
ligation. 

4.  Whether  a  new  security  of  no  higher  nature,  executed  by 
a  debtor,  is  taken  in  payment  and  discharge  of  a  pre-existing 
debt,  for  which  it  is  given,  is  a  question  of  intention. — 1  GreenL 
Ev.  §  519.  The  givmg  of  the  debtor's  own  note  or  bill,  even 
though  negotiable,  does  not,  according  to  what  is  deemed  the 
better  doctrine,  as  settled  in  this  State,  operate  to  discharge 
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such  debt,  unless  accepted  in  absolute  payment.  Prima  fcuive^ 
it  is  considered  only  as  collateral,  or  additional  security ;  but  all 
the  authorities  are  "  in  harmony  as  to  the  proposition,  that  by 
express  ^reeraent  it  may  be  regarded  as  a  satisfaction  and  a 
bar." — £ay  v.  Thonipsmi^  65  Ala.  269. 

5.  We  are  also  clearly  of  the  opinion,  that  it  may  as  well 
be  proved  likewise  by  an  implied  agreement  of  the  contracting 
parties.  Both  express  and  implied  contracts  are  founded  upon 
the  actual  agreement  of  the  parties,  the  only  distinction  between 
them  being  as  to  the  mode  of  proof,  or  evidence  by  which  they 
are  substantiated. — Story  on  Contr.  §  11.  There  are,  no  doubt^ 
some  cases  so  free  from  ambiguity,  .or  opportunity  for  inference, 
as  that  a  court  could  legally  presume  such  intention  ;  but,  in  all 
cases  of  doubt,  it  is  well  settled  to  be  a  matter  proper  for  the 
determination  of  a  jury,  who  would  have  a  right  to  consider  all 
the  relevant  circumstances  of  the  case  throwing  any  light  upon 
the  question  of  intention. — 2  Parsons  Contr.  267;  MyatU  v. 
^^,41  Ala.  222;  2  Greenl.  Ev.  §§  527,  519;  FiJfard  v, 
Johnsm,  15  Ala.  386 ;  Hart  ;v.  Boiler,  15  S.  &  R.  (Penn.)  162 ; 
1  Addison  Contr.  §  333  {note  1).  It  is  true  that  the  English 
decisions  have  adopted  the  view,  that  there  must  be  an  express 
agreement,  or  else  that  the  bills  alleged  to  have  been  received 
in  payment  must  have  been  negotiated  and  remained  outstand- 
ing against  the  defendant ;  and  some  of  the  earlier  American 
decisions  concurred  in  this  doctrine.  But,  as  Mr.  Parsons  ob- 
serves, the  modern  authorities  seem  to  be  coming  together  in 
support  of  the  other  view.  "  In  almost  all  of  the  States  except 
New  York,"  he  says,  "  we  suppose  the  note  or  bill  of  the  debtor, 
or  of  a  third  party,  may  be  payment  by  implied,  as  well  as  by 
express  agreement ;  for  there  is  no  reason  why  the  parties  should 
not  indicate  their  intention  by  actions,  as  well  as  by  words. 
Where  an  implied  agreement  may  be  shown  that  tlie  bill  or 
note  was  taken  in  payment,  all  the  facts  are  to  be  considered  by 
the  jury." — 2  Parsons  Bills  &  Notes,  pp.  159-161,  note  (t),  and 
cases  cited.  This  conclusion  seems  fully  sustained  by  the  au- 
thorities and  we,  think,  is  supported  by  sound  sense  and  good 
reason.     We,  therefore,  adopt  it  as  the  correct  rule. 

The  charge  of  the  court  was  opposed  to  this  view,  and  the 
exception  based  on  it  must  be  sustained. 

6.  The  lien  of  the  execution  was  not  lost  or  suspended  by 
reason  of  the  plaintiff's  direction  to  hold  it  up.  Where  a  writ 
of  Ji.  fa.  is  issued  and  received  by  the  sheriff  during  the  life 
of  the  defendant,  as  was  the  case  here,  "it  may  be  levied  after 
his  decease,  or  an  alia^  issued  and  levied,  if  there  has  not  heen 
tlie  lapse  of  an  entire  term,  so  as  to  destroy  the  lien  origiti/illy 
created,^^ — Code,  1876,  §  3213.  It  is  clear  that  mere  delay  on 
the  plaintiff's  part,  in  executing  his  judgment,  will  not  affect 
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Iiis  lien,  as  against  the  defendant  in  execution,  his  personal  rep- 
resentative, or  heirs,  who  presumptively  can  not  be  prejudiced 
by  it. — Dryer  v.  Graham^  58  Ala.  623.  The  principle  upon 
which  such  a  lien  is  lost  by  mere  suspension  is  that  of  delay  by 
the  plaintiff  for  the  purpose  of  favoring  the  defendant  in  exe- 
cution, at  the  expense  of  other  creditors,  whose  diligence  may 
be  thus  paralyzed  and  rendered  of  no  avail.  It  is,  therefore, 
justly  confined  to  junior  creditors,  mortgagees,  or  vendees  who 
acquire  intervening  rights  during  the  time  the  execution  may 
be  stayed  by  order  of  tne  plaintiff. — Carlisle  v.  Godwin^  68  Ala. 
137;  Dryer  V,  Graham^  supra;  Johnson  v,  Williams^  8  Ala. 
529  ;  Dargan  v.  Waring^  11  Ala.  988 ;  Freeman  on  Ex.  §  206 ; 
Turner  v.  Lawrence^  11  Ala.  427;  Patton  v,  Hayter^  15  Ala. 
18 ;  1  Brick.  Dig.  899,  §  UO. 

7.  The  Circuit  Court  was  fully  authorized,  in  our  opinion, 
to  try  the  issue  involving  the  claim  of  exemption  preferred  by 
the  defendants.  We  do  not  think  the  Pr'obate  Court  was  com- 
petent to  do  so,  or  even  that  the  contest  should  have  been  in- 
augurated in  that  court,  with  the  view  of  having  the  issue  cer- 
tined  to  the  Circuit  Court,  under  the  provisions  of  sections  2838 
and  2841  of  the  Code.— jBT^Ky  v.  Garrett,  67  Ala.  304. 

8.  The  execution  against  Mead,  the  decedent,  was  received 
by  the  sheriff  during  the  life  of  the  defendant ;  and  the  lien 
thus  created  was  preserved,  though  the  influence  of  the  statute, 
by  not  permitting  the  lapse  of  an  entire  term  without  the  con- 
tinuous issue  and  levy  of  an  alias, — Code,  1876,  §§  3213, 2633. 
Where  this  is  done,  the  statute  operates  to  authorize  a  sale  of  the 
land  by  the  sheriff,  in  the  same  manner  as  if  the  defendant  in 
execution  were  still  living. — Jmies  v.  Hay,  50  Ala.  599. 

9.  The  Code  does  not  seem  to  provide  expressly  for  the 
regulation  in  detail  of  a  claim  of  homestead  exemption  under 
these  circumstances.  Section  2840  has  reference  only  to  cases 
where  the  decedent  did  not,  at  the  time  of  his  death,  reside  on 
a  homestead  owned  by  him ;  in  which  event,  the  widow  or  minor 
children  are  authorized  to  select  the  homestead,  from  any  other 
lands  owned  by  the  decedent.  We  think,  upon  clear  principles 
of  analogy,  the  provisions  of  section  2832  of  the  Code  apply  to 
this  case  with  less  friction  of  machinery  than  those  of  section 
2841.  The  present  execution  was  issued  from  a  court  of  record, 
and  necessarily  returnable  to  the  same  tribunal.  The  section 
in  question  (2832)  makes  it  the  duty  of  the  sheriff,  or  other  of- 
ficer, levying  such  process  on  a  homestead,  "  to  summon  forth- 
with three  disinterested  householders,"  whose  duty  it  shall  be 
"to  allot  and  set  off  the  homestead  "  under  certain  regulations 
which  are  prescribed  in  detail ;  a  leading  and  important  feature 
of  which  is,  that  the  whole  proceeding  of  allotment  is  measur- 
ably dictated  according  to  the  election  of  the  owner,  with  the 
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limitation  only  as  to  value  and  acreage,  and  contiguity  to  the 
dwelling-house  of  the  debtor,  which  with  appurtenances  is  re- 
quired to  be  included.  These  commissioners  are  required  to 
make  a  return  of  their  written  report  under  oath,  after  the  exe- 
cution of  this  duty,  to  the  sheriff,  and  he  then  files  it  in  the 
court  to  which  the  execution  is  returnable. — Code,  §2832. 

This  course  was  not  pursued  in  the  present  case.  The  sheriff 
made  no  appointment  of  the  requisite  commissioners,  and  hence 
there  was  no  report  which  could  be  made  the  basis  of  the  ex- 
emption contest,  which  the  plaintiff  in  execution  is  required  to 
inaugurate.  Nor  were  the  defendants,  or  claimants,  afforded 
any  opportunity  to  make  their  own  selection,  within  the  mean- 
ing of  our  constitution  describing  the  homestead,  which  is  au- 
thorized to  be  exempted  from  sale  under  legal  process,  as  one 
"  to  be  selected  by  the  owner  thereof." — Const.  1875,  Art.  x, 
§  1 ;  Code,  §§  2820,  2832. 

The^ court  committed  no  error  in  striking  out  the  plea  to  its 
jurisdiction,  and  in  excluding  from  the  jury  as  evidence  the  ex- 
emption proceedings  in  the  rrobate  Court,  to  which  the  plain- 
tiff in  execution  was  never  a  party. 

10.  The  testimony  of  the  witness  Lewis  was  properly  ex- 
cluded, so  far  as  it  related  to  transactions  with  the  decedent, 
Mead.  He  was  the  surety  of  Mead  on  the  judgment  debt, 
which  is  the  basis  of  the  present  proceeding,  and  was,  therefore, 
interested  in  the  result.  The  defendants  held  title  in  succession 
under  Mead ;  and  any  diminution  of  the  rights  of  his  estate 
necessarily  operates  as  a  diminution  of  theirs,  and  e  converse. 
The  rule  of  exclusion  established  by  the  statute  has  been  held 
to  embrace  many  who  are  beneficial,  though  not  noimnal  par- 
ties to  suits.— Code,  §  3058;  McCrary  v.  Eash,  60  Ala.  374; 
Key  V,  Jones^  52  Ala.  238 ;  Drew  v.  Simmons^  58  Ala.  463 ; 
Louis  V.  Easton,  50  Ala.  470 ;  Waldman  v,  Crommelinj  46  Ala. 
580 ;  DisiJiukes  v.  Tolson,  67  Ala.  386. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded. 

Brickell,  C.  J.,  not  sitting. 
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Bailey  v.  Irvrin. 

^Ul  in  Equity  to  enforce  Trust  in  Lands, 

1 .  Statute  of  frauds  as  to  contracts  relating  to  lands;  how  pleaded. — The 
statute  of  frauds,  as  a  defense  in  equity  to  a  bill  which  seeks  the  specific 
performance  of  a  contract  relating  to  lands,  must  be  pleaded,  unless  the 
Dill  shows  on  its  face  that  the  contract  is  obnoxious  to  the  provisions  of 
the  statute. 

2.  Parol  trust;  sufficiency  of  evidence  to  establish, — A  trust  in  lands, 
created  verbally,  can  not  be  established  in  equity,  unless  it  is  plain  and 
unambiguous  in  its  terms,  and  proved  by  clear  and  convincing  evidence ; 
and  a  trust  in  personal  property,  created  verbally,  and  dependent  en- 
tirely upon  oral  testimony,  can  only  be  established  by  clear  and  explicit 
e\'idence. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake,  as  special  referee,  un- 
der the  statute  approved  February  23d,  1881. — Session  Acts 
1880-81,  p.  66. 

The  bill  in  this  case  was  filed  on  the  25th  February,  1878,  by 
Helen  H.  Bailey,  an  infant,  who  sued  by  her  next  friend,  against 
William  C.  Irwin,  who  was  her  maternal  grandfather,  Samuel 
A.  Bailey,  her  father,  and  several  other  persons ;  and  sought  to 
establish  and  enforce  an  alleged  trust  in  a  tract  of  land,  the 
title  to  which  the  said  Irwin  had  taken  in  his  own  name,  and 
to  certain  personal  property  in  his  possession,  consisting  of 
mules,  horses,  farming  implements,  &c.  The  complainant  was 
the  only  child  of  said, Samuel  A.  Bailey,  by  his  deceased  wife, 
Mary,  who  was  the  only  daughter  of  said  William  C.  Irwin ;  and 
she  sought  by  her  bill  to  establish  and  enforce  a  trust  in  the 
lands  and  personal  property,  on  two  grounds :  1st,  that  a  large 
portion  of  the  purchase-money  of  the  property  was  advanced  by 
ner  mother,  under  an  agreement  with  said  Irwin  that  it  should  be 
invested  by  him  in  the  lands  for  her  benefit,  although  he  took 
the  legal  title  in  his  own  name,  in  violation  of  said  agreement ; 
2d,  that  a  trust  arose  in  her  mother's  favor,  and  in  her  favor  on 
her  mother's  death,  by  operation  of  law,  on  account  of  the 
moneys  so  invested.  The  bill  was  filed  while  the  case  was 
pending  of  Samxid  A,  Bailey  v.  W,  C,  Irwin  (reported  ante^ 
pp.  467-76),  and  the  facts  in  the  two  cases  were  substantially 
the  same ;  the  complainant  here  recognizing  the  validity  of  the 
agreement  sought  to  be  enforced  in  that  case,  and  seeking  to 
enforce  the  alleged  trust  in  the  other  portions  of  the  property 
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not  embraced  in  that  agreement.  The  respondent  Irwin,  in  his 
answer,  denied  the  alleged  agreement,  and  the  alleged  use  of 
his  daughter's  money  in  making  the  purchase,  in  these  words : 
"  Respondent  purchased  the  said  property  in  his  own  name,  and 
claims  that  he  bought  the  land  for  himself  only.  He  did  not 
nse  the  money  of  tlie  said  Mary,  his  daughter,  m  making  said 
purchase,  but  used  his  own  money  only ;  Iwrrowing  some  of  said 
money,  and  giving  a  mortgage  to  secure  the  same.  Respondent 
does  not  say,  and  has  not  said,  that  he  used  a  large  amount  of 
said  Mary's  money  in  the  purchase  of  said  land.  What  he  does 
say  is,  that  he  gave  said  Mary  certain  moneys,  a  portion  of 
which,  amounting  to  $r),700,  she  returned  to  him  ;  and  that  said 
sum  was  used  in  part,  in  the  purchase  of  said  property,  real  and 
personal."  He  also  pleaded  the  statute  of  limitations  of  three, 
six,  and  ten  years.  On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  dismissed  the  bill,  but  without  giving  any  reasons 
for  his  decree,  so  far  as  the  record  shows ;  and  hisdecree  is  now 
assigned  as  error. 

Humes  &  Gordon,  for  appellant. — The  testimony  in  this 
case  being  identical  with  that  in  the  case  of  Inoin  v.  BaileUy 
at  the  present  term,  the  appellant  relies  on  the  argument  suo- 
mitted  in  that  case  on  the  facts.  That  a  resulting  trust  in  the 
lands  is  established  by  the  evidence,  see  Ccmle  v,  McCoUuni^ 
27  Ala.  461 ;  Crothers  v.  Lay,  51  Ala.  390.  That  the  statute  of 
limitations  is  not  available  as  a  defense,  where  there  is  an  ex- 
press and  continuing  trust,  as  here,  see  cases  cited  in  2  Brick. 
Digest,  217-18,  §§  9-12. 

Walker  &  Shelby,  amtra,     (Xo  brief  on  file.) 

BRICKELL,  C.  J. — Whether  the  agreement  the  bill  seeks 
to  enforce,  so  far  as  it  concerns  lands,  is  not  offensive  to  the 
statute  (Code  of  1870,  ^  2199)  prohibiting  the  creation  of  trusts 
in  lands  otherwise  than  by  writing,  is  not  a  question  now  pre- 
sented. The  statue  is  a  substantial  re-enactment  of  the  seventh 
and  eight  sections  of  the  English  statute  of  frauds,  though  dif- 
fering in  phraseology,  and  has  the  same  purpose, — the  requisi- 
tion of  written  evidence  of  trusts  concerning  lands,  and  the  pro- 
hibition of  the  enforcement  of  such  trusts  resting  merely  in 
parol,  when  they  arise  from  the  jigreement  of  the  parties,  and 
do  not  result  from  the  implication  or  construction  of  law. 
Patton  V.  Beecher,  62  Ala.  579.  A  defense  arising  under  the 
statute  of  frauds,  unless  upon  the  face  of  the  bill  it  is  shown 
the  agreement  sought  to  l)e  enforced  is  not  in  writing,  must  be 
pleaded  ;  and  if  not  pleaded,  and  the  ae^reement  is  admitted,  or, 
if  denied,  is  established  by  proof,  it  will  be  enforced. — PaUer- 
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son  V.  Ware^  10  Ala.  444.  The  statute  of  frauds  was  not 
pleaded  by  the  defendant  Irwin ;  he  rested  upon  a  denial  of  the 
making  oi  the  agreement ;  and  the  case  is  consequently  reduced 
to  the  inquiry,  whether  the  agreement  as  alleged  is  proved. 

Though  the  statute  of  frauds  is  not  pleaded  or  relied  upon,  it 
is  essential  that  the  trust,  so  far  as  it  concerns  lands,  should  be 
plain  and  unambiguous,  and  shown  by  clear  and  convincing 
evidence. — Slocum  v.  Marshall^  2  Wash.  C.  C.  397 ;  Mercer  v, 
Stark^  1  Sm.  &  Mar.  Ch.  479.  And  if  it  is  intended  to  fasten 
a  trust  upon  personal  property,  created  verbally,  and  depend- 
ent upon  merely  oral  testimony,  the  testimony  ought  to  be 
clear  and  explicit. — Perry  on  Trusts,  §  77.  We  have  carefully 
examined  the  evidence  in  this  cause,  and  are  of  opinion  that  it 
is  too  conflicting,  vague  and  indefinite,  to  establish  tne  agreement 
alleged.  Such  was  the  conclusion  of  the  chancellor,  and  his 
decree  must  be  affirmed. 


Harris  v.  Moore.  i8  ^ 

JBiU  in  Equity  hy    Creditor^   to  set  aside  Fraudulent 
,  Conveyances. 

1.  Parties  to  bill. — When  a  creditor  at  large  files  a  bill  to  reach  and 
subject  lands  alleged  to  have  been  fraudulently  conveyed  by  his  debtor 
(Code,  §  3886),  the  debtor  himself,  if  livinir,  is  a  necessary  party  defend- 
ant to  the  bill ;  and  if  he  obtains  a  discharge  in  bankruptcy  pending  the 
suit,  his  assignee  is  a  necessary  party  defendant. 

2.  Testimony  tak^n  before  cause  is  at  issue. — Testimony  taken  in  a 
chancery  cause  before  the  cause  is  at  issue  as  to  a  material  defendant,  is 
not  admissible  as  evidence  against  him  for  any  purpose. 

3.  Suits  by  foreign  executors  or  administrators. — Under  the  statutes 
which  were  of  force  in  1807  (Rev.  Code,  ^§  2293-94),  a  foreign  executor 
or  administrator  on  the  estate  of  a  person  who,  at  the  time  of  his  death, 
was  not  an  inhabitant  of  this  State,  but  had  property  here,  was  not  au- 
thorized to  maintain  a  suit  here,  if  letters  testamentary  or  of  administra- 
tion had  been  granted  here ;  and  under  the  law  as  since  amended  (Code, 
^§  2637-38),  while  he  is  authorized  to  maintain  suits  and  recover  proper- 
ty here,  on  compliance  with  prescribed  conditions,  notwithstanding  the 
prior  appointment  of  a  domestic  administrator,  the  statute  expressly  de- 
clares that,  **  belore  a  judgment  is  rendered  in  his  favor,  he  shall  prove 
to  the  court  that  he  has  complied  in  all  respects  with  these  conditions, 
and,  failing  to  do  so,  can  not  recover." 

4.  Same. — ^In  a  suit  brought  by  such  foreign  executor  or  administrator 
without  a  compliance  with  these  statutory  conditions,  his  bill  being  dis- 
missed by  the  cliancellor  on  other  grounds,  although  his  right  to  main- 
tain the  suit  was  denied  by  special  plea ;  this  court  is  bound  to  affirm 
the  decree,  although  the  statute  of  limitations  has  since  barred  a  recovery 
by  the  domestic  administrator. 
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Appeals  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  N.  S.  Graham. 

L.  P.  Walker,  and  Cabaniss  &  Ward,  for  appellant. — The 
chancellor  dismissed  these  bills  on  three  several  grounds :  let, 
that  the  jurisdiction  of  the  court  could  not  be  sustained  under 
the  act  of  1877  (Code,  §  2637),  because  the  bills  were  filed  be- 
fore the  passage  of  that  statute ;  2d,  that  the  jurisdiction  of  the 
court  in  Tennessee,  by  which  the  complainant's  letters  were 
granted,  was  not  proved ;  3d,  that  the  execution  and  indorse- 
ment of  the  notes,  on  which  the  suits  were  founded,  was  not 
proved.  In  each  of  these  positions,  the  appellant  contends  that 
the  chancellor  erred.  (1.)  The  act  of  1877  contains  an  express 
provision,  making  it  applicable  to  suits  then  pending ;  and  this 
feature  is  not  obnoxious  to  any  constitutional  provision. — I^age 
V.  Matthews^  40  Ala.  547 ;  Peevey  v,  Cabaniss^  70  Ala.  253. 
For  analogous  decisions,  see  cases  cited  in  1st  Brick.  Digest, 
304,  §  59 ;  365,  §  73  ;  371,  §  158 ;  373,  §  175.  (2.)  The  grant 
of  letters  in  Tennessee  was  certified  as  required  by  the  act  of 
Congress  of  1790,  and  was  entitled  to  the  same  credit  and  ef- 
fect in  Alabama  as  in  Tennessee. — Ilainpton  v.  McConixeUy 
3  Wheaton,  234 ;  Slaughter  v,  Cxmningham^  24  Ala.  260  ;  &wiin 
V.  flovjell,  27  Ala.  663.  (3.)  The  original  notes  were  produced, 
and,  their  execution  not  being  denied  by  sworn  plea,  no  other 
proof  was  necessary. — Code,  §  3036 ;  Bonner  v.  1  oxmg^  68  Ala. 
35.  (4.)  The  demurrer  to  the  bill,  for  not  alleging  that  there 
was  no  resident  administrator,  was  properly  overruled. — Cloud 
V,  GoUghtly^  5  Ala.  654.  The  case  last  cited  answers  the  argu- 
ment, that  complainant  failed  to  prove  a  compliance  with  our 
statutory  provisions,  as  required  by  section  2638  of  the  Code. 
Proof  of  such  compliance  was  not  required  by  the  appellees, 
nor  was  its  absence  noticed  by  the  chancellor ;  and  the  objec- 
tion ought  not  to  prevail  in  this  court,  to  prevent  a  revereal, 
after  a  recovery  by  the  domestic  administrator  has  been  barred 
by  the  statute  of  limitations. 

Jno.  D.  Brandon,  contra, — (1.^  The  demurrer  to  the  bills 
raised  the  question  of  the  jurisaiction  of  the  court,  and  was 
well  taken.  It  is  a  fundamental  rule  of  equity  pleading,  that 
the  bill  must  state  a  case  within  the  appropriatejurisdiction  of 
the  court. — Cha^e  v.  Palmer^  25  Maine,  341;  Hay  v.  Parker^ 
12  Pick.  34 ;  Stephenson  v,  Davis^  36  Maine,  73 ;  Story's  Eq. 
PI.  §§  241,  257,  260-61 ;  Mitford  &  Tyler's  PI.  Eq.  246-48, 
Amer.  ed.  1876;  McDonald  v.  Insurance  Co,,  56  Ala.  470. 
(2.)  Complainant  sues  by  virtue  of  letters  of  administration 
granted  by  the  County  Court  of  Davidson  county,  Tennessee, 
and  alleges  in  her  bill  that  said  court  had  jurisdiction  "to  grant 
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letters  teetameDtary ; "  and  there  is  no  proof  of  the  laws  of 
Tennessee,  though  defendants   denied   and   demanded  proof. 
As  to  this  matter,  the  allegations  and  proof  are  equally  defect- 
ive.— Ovmn  V,  Howdl^  27  Ala.  663 ;    Woodward  v.  DonaUy^ 
27  Ala.  198;  Cochrdi  v,  Gurley,  26  Ala.  405;   Bradley  v. 
Northern  Bank^  60  Ala.  252 ;  Minniece  v.  Jeter ^  65  Ala.  222 ; 
McDonald  v.  Insurance  Co.^  56  Ala.  470 ;  1  Greenl.  Ev.  §  480  ; 
2  Brick.  Dig.  330,  §3.     (3.)  There  was  no  proof  that  the  notes 
were  executed  hy  W.  H.  Moore,  and  indorsed  by  the  payees  to 
Harris;  and  these  were  material  averments,  and  should  have 
been  proved. — McLane  cfe  Plowman  v,  Biddle^  19  Ala.  180; 
McK^nley  v.  Irvine,  13  Ala.  681.     (4.)  There  was  no  decree 
pro  confe&m  against  Moore  before  his  bankruptcy,  and  none 
was  taken   against  his  assignee ;  nor  was  there  such  a  decree 
against   Bankhead.     The   cause   was,  therefore,  not  at   issue. 
Rules  Ch.  Pr.,  Nos.  30,  33,  52  ;  Mcintosh  v.  Atkinson,  63  Ala. 
241;  McGeheev.   Lehman,   Durr  <&  Co,,   65  Ala.    315.     (5.) 
Moore's  discharge  in  bankruptcy  was  pleaded  and  proved,  and 
the  debts  sued  on   were  barred. — Bump  on  Bankruptcy,  518, 
524;  Nat  Bankv.  Olcott,  46  N.  Y.   12;  Miller  v,  McKenzie. 
20  Amer.  Rep.  111.     The  bills  should  have  been  dismissed, 
because  filed  within  less  than  four  months  before  Moore's  peti- 
tion in  bankruptcy  was  filed. — U.  S.  Rev.  Stat.  §  5044 ;  8  Bank. 
Reg.  473, 495 ;  31  Md.  478 ;  22  Wallace,  394.     m  When  these 
bim  were  filed,  there  was  no  law  authorizing  tnem,  because 
there  was  a  resident  administrator  already  appointed  in  Ala- 
bama ;  and  the  point  was  presented  by  plea,  regularly  filed, 
after  the  demurrer  was  overruled.     After  the  causes  had  been 
submitted  for  decision,  and  while  they  were  under  considera- 
tion by  the  chancellor,  the  act  of  February  5th,  1877,  now 
forming  section  2637  of  the  Code  w^as  passed  ;  and  in  it  was 
incorporated  a  special  provision  covering  these  cases,  and  de- 
claring that  they  should  not  be  "  abated,  barred,  or  affected," 
by  the  grant  of  administration  here  before  the  bills  were  filed. 
This  feature  of  the  statute,  it  is  insisted,  is  an  unwarranted  in- 
terference with  vested  rights,  and  a  clear  usurpation  of  judi- 
cial functions  by  tlie  legislative  department.     A  right  to  sue  is 
the  very  foundation  of  jurisdiction ;  and  while  the  legislature 
may  cure  irregularities  in  existing  proceedings,  it  can  not  con- 
fer jurisdiction  where  none  existed  at  the  commencement  of  the 
suit.     It  is  the  duty  and  prerogative  of  the  General  Assembly 
to  detennine  what  the  law  shall  be  in  future — to  law  down 
new  rules  for  the  regulation  of  future  controversies;  but  its 
resolves  can  not  be  made  to  retroact  upon  past  or  pending  con- 
troversies, so  as  to  create  a  liability  or  remedy  in  the  particular 
case  which  did  not  exist  before.     The  courts  must  determine 
pending  causes  by  existing  laws,  and  the  legislature  has  no- 
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power  to  define  their  statics,  or  to  interfere  between  the  parties, 
80  as  to  confer  a  right  of  action,  or  impose  a  liability,  whfere 
none  existed  at  the  commencement  oi  the  action. — Coolej^'s 
Const.  Lim.  369,  371,  94;  1  Bla.  Com.  44;  McDanid  v.  Car- 
roll,  19  Illinois,  228  ;  De7iny  v,  Mattoon,  2  Allen,  361 ;  Wal- 
pole  V.  Elliott,  18  Indiana,  259 ;  Ndson  v,  Roundtree,  23  Wis. 
367;  Gri-ffin  v,  Cunnhighavi,  20  Grat.  109;  Richards  v.  Rote, 
68  Penn.  St.  248 ;  State  v.  Bbherty,  60  Maine,  504 ;  Steele  v. 
Steele,  64  Ala.  438 ;  State  v.  Fle7mv^,  7  Humph.  152;  Burt  v, 
Williams,  24  Ark.  91 ;  Jackson  v.  Phelps,  3  Caines,  N.  Y.  69; 
Colder  v.  Bull,  3  Dallas,  386;  Greenoxi</h  v.  Greenough, 
11  Penn.  489 ;  Taijlor  v.  Place,  4  R.  I.  324;  MerriU  v,  Sher- 
bume,  1  N.  H.  199;  Zefjois  v.  Webb,  3  Greenl.  140;  Bates  v. 
Kimball,  2  Chip.  77;  Ilolden  v.  James,  11  Mass.  396;  Carle- 
ton  V.  Goodwin,  41  Ala.  153  ;  Insurance  Co.  v.  Boykin,  38  Ala. 
513;  Sanders  v.  Cabaniss,  43  Ala.  173;  Weaver  v.  Lapdey, 
43  Ala.  224;  Wharton  v.  Cunningham,  46  Ala,  590;  Pryor 
V.  Dm/mey,  19  Amer.  Rep.  656 ;  Staie  v.  Tajp^an,  9  lb.  622 ; 
Yancey  v.  Yancey,  5  Heisk.  365.  (7.)  Even  it  the  act  of  1877 
can  be  made  to  apply  to  these  cases,  so  as  to  cure  the  original 
want  of  jurisdiction,  the  bills  were  nevertheless  properly  dis- 
missed, because  the  complainant  failed  to  make  proof  of  her 
compliance  with  its  provisions;  and  therefore,  in  the  impera- 
tive words  of  the  statute  (Code,  §  2638),  she  "can  not  recover." 

STONE,  J. — These  causes,  which  are  identical  in  their 
main  features,  were  long  pending  in  the  Chancery  Court.  The 
bills  were  filed  in  1867,  and  the  decrees  were  rendered  in  June, 
1881,  dismissing  the  bills.  The  chancellor,  in  his  opinion, 
points  out  certain  alleged  imperfections  in  the  preparation  of 
the  causes,  and  adds,    '^  there  are  other  irregularities." 

According  to  the  averments  of  the  bills  and  the  proof,  Wil- 
liam II.  Moore  became  largely  indebted  to  Benjamin  D.  Harris, 
a  resident  of  the  State  of  Tennessee.  Harris  died  intestate, 
and  Letitia  J.  Harris  was  appointed  and  qualified  as  his  admin- 
istratrix in  the  State  of  Tennessee.  She  brought  these  suits, 
as  such  administratrix,  and  in  virtue  of  that  appointment,  under 
section  3886  of  the  Code  of  1876.  She  sues  as  a  creditor  at 
large  and  without  a  lien,  and  seeks  to  subject  to  the  payment 
of  lier  claims  certain  real  estate,  alleged  to  nave  been  conveyed 
by  Wm.  II.  Moore  with  intent  to  defraud  his  creditors.  The 
conveyances  were  to  his  children,  and  recited  large  indebted- 
ness as  the  consideration.  When  these  bills  were  filed,  the 
children,  grantees  in  said  deeds,  were  all  infants  under  twenty- 
one  years  of  age.  William  H.  Moore,  the  debtor  and  maker  of 
the  notes,  was  made  a  party  defendant,  and  was  a  necessary 
party. 
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Very  soon  after  the  bills  were  filed,  Wm.  H.  Moore  became  a 
voluntary  bankrupt,  and  H.  L.  Clay  was  appointed  his  assignee. 
At  the  June  term,  1868,  of  the  Chancery  Court,  the  following 
minute-entry  was  made : 

"Letitia  J.  Harris,  adm'r,  )  Came  the  parties  by  their  solic- 
V,  -  itors,  and    comes  also  into  open 

William  H.  Moore  et  al.  \  court  Hugh  L.  Clay,  assignee  in 
bankruptcy  of  respondent,  William  11.  Moore;  and  by  his 
consent  this  ^uit  is  revived  [against]  him  as  such  assignee." 

At  the  December  term,  1875,  William  II.  Moore  filed  his 
plea  of  discharge  in  bankruptcy,  accompanied  by  a  copy  of  the 
certificate  of  discharge,  which  shows  that  it  was  granted  Octo- 
ber 27,  1870.  This  is  the  only  pleading  by  Wm.  II.  Moore 
found  in  the  record;  and  no  decree  pro  con/esso  was  taken 
against  him. 

On  the  27th  January,  1877,  there  was  filed  in  the  register's 
office  the  written  admission  of  complainant's  counsel  that  Wm. 
H.  Moore  had  received  his  certificate  of  discharge  in  bank- 
ruptcy on  27th  October,  1870.  The  record  contains  no  answer 
or  other  pleading  by  Hugh  L.  Clay,  the  assignee,  nor  were  any 
decrees  ^r^  Gonfesso  taken  against  him. 

Much  of  the  testimony  of  complainant  was  taken  in  1868, 
and  the  parties  continued  to  take  testimony,  at  intervals,  up  to 
1879. 

It  can  not  be  gainsaid,  that  Wm.  H.  Moore,  until  he  became 
an  adjudged  bankrupt,  was  a  necessary  party ;  and  that  any 
testimony  taken  before  that  time,  without  first  putting  the 
cause  at  issue  with  him,  if  any  testimony  was  so  taken,  was 
irregular;  and  such  testimony  can  not  be  looked  to,  as  proving 
anything. — Rule  51,  Ch.  Practice.  It  is  equally  clear  that, 
after  said  Moore  was  adjudged  a  bankrupt,  and  Hugh  L.  Clay 
was  appointed  his  assignee,  he  became  a  necessary  party,  and 
testimony  could  not  be  lawfully  taken  in  the  cause,  until  it  was 
put  at  issue  with  him.  The  result  is,  that  none  of  the  parol 
testimony  taken  in  the  cause,  was  lawfully  taken,  and  the  aver- 
ments of  the  bill  are  unsustained  by  proof  legally  taken.  But 
we  do  not  decide  the  causes  on  this  ground. 

Benjamin  D.  Harris,  the  intestate,  as  we  have  shown,  was  a 
resident  of  the  State  of  Tennessee,  at  the  time  of  his  death. 
Letitia  J.  Harris,  the  complainant  in  these  suits,  became  his 
domiciliary  administratrix,  and  she  brought  these  suits  in  that 
right.  When  these  suits  were  commenced  (in  1867\  there  was 
a  resident  administrator  of  said  estate,  appointed  oy  the  Pro- 
bate Court  of  Madison  county,  Alabama,  and  discharging  the 
duties  of  the  trust.  Our  statute  (Rev.  Code,  §  2293)  then 
provided,  that  "  any  executor,  or  administrator,  who  has  ob- 
tained letters  testamentary,  or  of  administration,  on  the  estate 
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of  a  person  who  was  not,  at  the  time  of  his  death,  an  inhabitant 
of  this  State,  in  any  other  of  the  United  States  (no  letters  tes- 
tamentary or  of  administration  having  been  granted  in  this 
State),  may  maintain  suits,  and  recover  or  receive  property  in 
this  State,  on  certain  specified  conditions.  Letters  of  admin- 
istration having  been  previously  granted  in  this  State,  it  is 
manifest  this  statute  did  not  authorize  the  bringing  of  these 
suits. 

So  the  law  remained  until  1877, — nearly  ten  years  afterwards. 
A  statute  was  then  enacted,  which  became  and  is  section  2637 
of  the  Code  of  1876.  This  was  intended  to  so  vary  the  former 
law,  as  to  allow  suits  brought  as  these  were  to  be  prosecuted  to 
judgment,  whether  brought  before  or  after  the  enactment  of  the 
statute.  The  validity  of  the  retroactive  feature  of  this  statute 
is  claimed  to  be  supported  by  Pa^e  v.  Mathews,  40  Ala.  547 
(limited  in  Carleio?i  v.  Goodwin^  41  Ala.  153);  Peevey  v,  Cah- 
am\  70  Ala.  253.  The  latter  statute,  however,  did  not  repeal 
section  2294  of  the  Revised  Code,  which  is  retained,  and  con- 
stitutes section  2638  of  the  Code  of  1876.  That  section  de- 
clares, "  It  is  necessary  that  the  plaintiff,  before  a  judgment  is 
rendered,  should  prove  to  the  court  that  he  has  complied  in  all 
respects  with  the  provisions  of  the  preceding  section,  and,  fail- 
ing so  to  do,  he  can  not  recover."  Among  the  provisions  of 
the  preceding  section,  it  is  enacted  that  such  administrator  of 
another  State,  suing  in  this,  must  record  in  this  State  a  copy  of 
the  letter  of  administration,  and  give  bond.  Neither  of  theee 
things  is  shown  to  have  been  done  in  this  case.  And  section 
2637  of  the  Code  of  1876  permits  an  executor  or  administrator 
of  foreign  appointment  to  maintain  suits,  and  recover  or  receive 

Eroperty  in  this  State,  only  when  he  lias  previously  recorded 
is  letter  of  appointment  and  given  bond ;  which  fact  he  must 
prove  to  the  court  before  he  can  recover. — Code  of  1876, 
I  2638. 

It  is  contended  for  appellant,  that  the  failure  of  the  present 
records  to  affirm  these  statutory  requirements  were  complied 
with,  can  not  become  a  question  in  this  court.  Cloud  v.  Go- 
Jiahtly,  5  Ala.  653,  is  relied  on  in  support  of  this  argument. 
That  case  arose  and  was  decided  under  the  act  of  1821,  found 
in  Clay's  Digest,  227,  §  31.  The  act  of  1S21,  though  in  many 
respects  simuar  to  the  provisions  of  the  Revised  Code  on  the 
same  subject,  is  in  phraseology  somewhat  different.  The  re- 
quirements of  the  old  law  were,  that  unless  tiie  letters  testa- 
mentary, or  of  administration,  were  recorded  in  the  proper 
county,  and  a  certificate  thereof  produced  before  judgment  i-en- 
dered,  "  the  court  may  direct  a  non-suit  to  be  entered.''  In  the 
case  of  Cloud  v.  Golightly  (supra),  the  suit  was  by  a  foreign 
administrator,  and  the  plaintiff  had  judgment  in  the  court  l)e- 
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low.  There  was  no  plea  of  ne  imques  administrator,  but  there 
was  simply  a  demurrer  to  the  declaration.  The  record  did  not 
show  that  plaintiff,  who  claimed  judgment  by  virtue  of  his  for- 
eign appointment,  had  complied  with  the  requirements  of  the 
act  of  1821  in  such  cases.  The  main  error  relied  on  was  the 
failure  of  the  record  to  show  such  conjpliance  affirmatively. 
This  court,  after  ruling  that  the  defense  insisted  on  should  have 
been  raised  by  special  plea,  laid  down  the  rule  in  a  case  like 
that,  as  follows :  "  The  court  in  which  the  foreign  executor  or 
adrninistrator  sues,  may,  of  its  own  motion,  require  the  pro- 
duction of  the  letters  testamentary,  &c.;  and  should,  when  its 
production  is  insisted  on  by  the  defendant,  require  it  before 
judgment.  But  the  omission  of  the  record  to  show  whether  . 
such  a  requisition  had  been  made  or  insisted  on,  is  not  an  error 
affecting  the  regularity  of  the  proceedings."  Let  it  be  remem- 
bered that,  in  that  case,  the  judgment  oi  the  court  below  was 
for  the  plaintiff ;  and  it  was  not  shown  that  the  failure  of  the 
plaintiff  to  record  the  letters  of  administration  before  judgment 
was  rendered,  was  brought  to  the  notice  of  the  court.  It  could 
not  be  raised  on  demurrer,  for  it  was  not  required  to  be  done 
Ijefore  suit  brought.  The  effect  of  the  ruh'ng  was,  that  such 
question  could  not  be  raised  in  this  court,  unless  "  the  defend- 
ant had  appeared  in  court,  and  insisted  that  the  plaintiff  should 
entitle  himself  to  judgment,  by  producing  the  evidence  of  his 
representative  character;  when  the  court  would  have  been 
bound  to  act,  and  its  refusal  would  have  been  fatal  to  the  judg- 
ment." 

The  present  statute  is  different.  Its  language  (§  2638)  is : 
"  It  is  necessary  that  the  plaintiff,  before  a  judgment  is  ren- 
dered, should  prove  to  the  court  that  he  has  complied  in  all  re- 
spects with  the  provisions  of  the  preceding  section,  and,  fail- 
ing so  to  do,  he  can  not  recover."  The  chancellor  dismissed 
these  bills,  and  the  records  fail  to  show  the  plaintiff  had  com- 
plied with  the  provisions  of  that  section — 2637.  Counsel 
concede,  in  their  arguments,  that  there  was  not  a  compliance 
with  these  provisions;  and  yet  we  are  asked  to  reverse  his  de- 
crees, and  to  grant  relief,  in  the  total  absence  of  such  compli- 
ance. Can  we  do  so,  in  the  very  teeth  of  the  statute,  which 
declares  that,  in  such  conditions,  the  plaintiff  "  can  not  recover  i " 
It  should  also  be  noted  that,  in  these  cases,  there  was  a  special 

Elea,  interposed  in  the  court  below,  and  insisted  on  there  and 
ere,  that  the  complainant  received  her  appointment  in  a  for- 
eign jurisdiction,  and  as  such  had  no  autnority  to  maintain 
these  suits.  On  this  issue,  was  it  not  incumbent  on  the  com- 
plainant, even  under  the  act  of  February  5th,  1877  (Code, 
I  2637),  to  show  herself  entitled  to  decrees,  by  proving  she  had 
complied  with  its  requirements  ? 
33 
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In  the  case  of  Hatchett  v.  Bei^iey,  65  Ala.  39,  the  court,  in 
discussing  the  power  of  a  foreign  administrator,  said  :  "While, 
as  to  suits  for  tne  recovery  of  tne  assets,  the  title  and  authority 
of  the  personal  representative  of  the  last  domicile  of  the  de- 
ceased IS  confined  and  limited  to  the  territorial  jurisdiction  of 
the  government  from  which  they  are  derived,  or  extended  only 
to  the  residuum  after  the  satisfaction  of  the  claims  and  rights 
of  residents  of  other  jurisdictions  in  which  ancillary  adminis- 
tration may  be  taken  ;  there  is  now  presented  a  different  ques- 
tion— whether,  in  the  absence  of  a  domestic  administration,  his 
title  and  authority  may  not  be  voluntarily  recognized,  and  debts 
paid  to  him,  or  other  assets  surrendered ;  such  payment  or  sur- 
render affording  full  protection  against  the  claim  of  a  domestic 

administrator  subsequently  appointed Each  State 

has  the  right  and  power  of  aetermining  the  disposition  of  all 
property  having  an  actual  aitiis  within  its  jurisdiction,  and  the 
administration  of  it  on  the  death  of  the  owner.  The  personal 
representative  of  the  last  domicile  may  be  left  to  the  right  and 
authority  the  general  law  recognizes ;  or  that  may  be  enlarged, 
and  the  right  and  authority  of  a  domestic  personal  representa- 
tive may  be  conferred  on  him,  so  far  as  is  deemed  politic ;  or 
all  recognition  of  his  right  and  authority  may  be  withdrawn,  or 
the  terms  on  which  he  may  exercise  it  and  the  validity  of  his 
acts  recognized,  may  be  prescribed. 

"  The  statute  of  force  when  the  transactions  referred  to  in 
the  bill  occurred,  authorized  a  foreign  executor  or  administra- 
tor, who  had  obtained  in  any  other  of  the  United  States  letters' 
testamentary,  or  of  administration,  on  the  estate  of  a  person 
who  was  not  at  his  death  an  inhabitant  of  this  State,  to  main- 
tarn  suits^  a7id  recover  or  receive  property  in  this  State^  upon 
condition  that,  before  judgment  or  receipt  of  the  property,  a 
copy  of  his  letters,  duly  authenticated,  was  recorded  in  the 
office  of  the  judge  of  probate  of  the  county  in  which  suit  was 
brought,  or  property  received ;  and  giving  bond,  with  two  good 
and  sufficient  sureties,  payable  to,  and  approved  by  the  judge 
of  probate,  in  such  amount  as  may  be  prescribed,  to  be  deter- 
mined with  reference  to  the  amount  to  be  recovered  or  re- 
ceived, with  condition  to  administer  faithfully  such  recovery 
or  property  received.  Before  obtaining  judgment,  he  wa« 
bound  to  prove  a  compliance  with  this  condition ;  and  when 
there  had  been  a  compliance  with  the  condition,  the  recovery 
of  judgment,  or  a  delivery  of  the  property  to  him,  waa  a  protec- 
tion to  the  defendant,  or  person  delivering  the  property,  to  the 
extent  of  such  judgment,  or  value  of  sucn  property. — Code  of 
1876,  §§  2037-2640. 

"  The  statute  is  permissive,  and  prohibitory.     It  confers  on 
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the  foreign  executor,  or  administrator,  the  privilege  or  liberty 
of  8uing  in  our  courts,  without  taking  out  new  letters  here, 
and  the  right  of  receiving,  without  suit,  assets  which  are  here 
situate.  Each  subject  is  embraced  and  dealt  with  by  the  stat- 
ute ;  not  only  the  privilege  of  suit  by  virtue  of  his  original 
administration, — a  privilege  he  did  not  have  by  the  generallaw ; 
but  the  right  of  receiving  without  suit  assets  here  situate, — a 
right  the  general  law  recognized,  when  there  was  no  domestic 
administration ;  and  each  is  placed  upon  the  same  footing. 
The  judgment  obtained  by  him  is  a  protection  to  the  defend- 
ant, only  when  he  has  complied  with  the  statutory  condition  ; 
and  the  voluntary  delivery  of  property  to  him,  without  suit, 
can  be  supported,  only  when  there  has  been  such  compliance. 
Though  tne  statute  does  not,  in  words,  express  a  prohibition  of 
suits,  or  the  voluntary  delivery  to  him  of  property,  in  the  ab- 
sence of  a  compliance  with  the  condition  ;  yet  such  is  its  man- 
ifest spirit  and  intent.  It  prescribes  the  terms,  upon  which  he 
may  exercise  here  the  authority  derived  from  a  foreign  juris- 
diction ;  and  to  the  extent  to  winch  there  might  be  recognition 
of  such  authority,  in  the  absence  of  compliance,  there  would 
be  practical  contravention  of  the  legislative  will." 

In  Sloan  v.  Froth  Ingham  (same  volume,  593),  it  was  said  : 
*'  In  Haichett  v.  Bei^ney,  at  the  last  term,  it  was  held,  that  our 
statutes  were  in  their  terms  prohibitory  of  the  exercise  of  any 
authority  in  this  State,  by  executors  or  administrators  deriving 
authority  from  a  foreign  jurisdiction,  and  that  payment  made 
to  administrators  appointed  in  Tenfnessee,  the  domicile  of  the 
creditor,  of  a  debt  secured  by  mortgage  on  lands  situate  in  this 
State,  could  not  be  sustained  against  the  claim  to  foreclose,  of 
a  domestic  administrator,  subsequently  appointed,  except  so  far 
as  such  payments  had  been  properly  applied  in  payment  of 
debts,  or  in  making  distribution.  Adhering,  as  we  are  con- 
strained to  do,  to  that  construction  of  the  statutes,  the  personal 
representatives  of  Gary,  deriving  their  appointment  from  a  tri- 
bunal in  Xew  York,  not  having  recorded  their  letters  of  ad- 
ministration, and  given  bond,  could  not  have  received  payment 
of  the  mortgage  debt,  if  it  had  been  tendered  to  them  by  the 
mortgagor.  Tliey  could  not  have  given  any  discharge,  or  en- 
tered on  the  record  of  the  mortgage  the  fact  of  its  satisfaction. 
The  power  of  sale  in  a  mortgage,  in  the  language  of  the  statute, 
is  part  of  the  security;  and  while  the  statute  declares  it  may 
be  exercised  by  any  person,  or  the  personal  representative  of 
any  person,  who  becomes  entitled  to  the  money  secured,  it  is 
intended  that  only  such  persons  as  are  entitled  to  the  money, 
and  have  the  capacity  of  giving  for  it  valid  and  operative  ac- 
quittances, can  or  shall  exercise  the  power." — See,  also,  Noonan 
V.  Bradley,  9  Wall.  394. 
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The  statutory  provisioiiB  under  which  our  former  rulings, 
noted  above,  were  made,  are,  on  the  question  under  considera- 
tion,  identical  with  those  which  must  govern  these  cases.  Un- 
der those  rulings,  while  a  judgment  or  decree  in  favor  of  a  for- 
eign administrator,  recovered  without  performance  of  the  stat- 
utory pre-requisites  (without  which  the  statute  declares  ''  he  can 
not  recover  "J,  is  binding  and  conclusive  on  the  defendant;  yet 
a  payment  oi  such  judgment  or  decree  will  be  no  defense  to  a 
suit  on  the  same  demand,  brought  by  a  resident  administrator. 
And  we  are  asked  to  reverse  the  chancellor's  rulings,  and  to 
render  decrees  here,  which  will  place  the  defendants  in  these 
suits  in  the  very  category  supposed  above.  In  the  absence  of 
proof  that  complainant  had  complied  in  all  respects  with  the 
provisions  of  section  2637  of  the  Code  of  1876,  it  was  the  duty 
of  the  chancellor  to  dismiss  the  bills.  He  did  so,  and  committed 
no  error,  although  he  may  have  given  other  reasons  for  it.  He 
did  what  the  statute  required  him  to  do,  and  we  can  not  say  he 
erred  therein. 

It  is  no  answer  to  this  argument,  that  tlie  claims  sued  on 
are  now  barred  by  the  statute  of  limitations,  and  that  therefore 
the  defendants  are  not  liable  to  a  second  recovery  by  the  resi- 
dent administrator.  We  are  declaring:  a  rule,  which  must  be 
alike  applicable  to  all  cases.  A  conditional  right  to  I'ccover 
can  not  T)e  enforced  as  matter  of  right,  without  showing  a  com- 
pliance with  the  conditions  precedent  to  the  assertion  of  such 
right. 

vVe  have  stated  above  that  the  act  of  February  5th,  1877 
(Code,  §  2637),  is,  on  its  face,  made  retrospective ;  applicable 
to  suits  commenced  before,  as  well  as  those  commenced  after 
its  enactment.  Without  that  statute,  these  suits  could  not  be 
maintained,  no  matter  how  meritorious  the  claims  they  severally 
assert.  The  efficacy  of  the  retrospective  feature  has  been  as- 
sailed ;  but  we  prefer  to  remain  uncommitted  on  that  (question, 
until  it  comes  before  a  full  bench. 

Let  the  decrees  of  the  chancellor  be  affirmed. 

Brickell,  C.  J.,  not  sitting. 
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liife  Association  of  America  v.  Neville.   tTm? 

104    233  ■ 

JBill  in  Equity  by  /Surety  against  CreditoT^  asking  Injunction    112  JMe] 
and  Cancellation  of  Note  and  Mortgage.  I  rt  6nj 

1.  DtHcharge  of  surety  by  tender,  or  offer  to  pay  by  principal. — A  for- 
mal tender  to  the  creditor,  by  the  principal  debtor,  of  the  full  amount  of 
the  debt  after  maturity,  and  the  refusal  of  the  creditor  to  accept  it,  dis- 
charge the  surety ;  bu{  a  general  offer  to  pay,  not  having  the  formalities 
of  a  legal  tender,  and  not  definitely  refused  by  the  creditor,  has  no  legal 
effect  on  the  liability  of  the  surety,  unless  it  operates  to  his  injury  or  pre- 
judice. 

2.  Same.^li  the  principal  debtor  was  insolvent  at  the  time  when  such 
informal  offer  was  made  and  declined,  the  creditor's  failure  to  accept  it 
operates  to  the  prejudice  and  injury  of  the  surety,  and  therefore  dis- 
charges him. 

3.  Proof  of  collateral  fart. — When  a  fact  arises  collaterally,  the  rules  of 
evidence  do  not  re<iuire  as  strict  proof  of  its  verity,  as  when  it  is  directly 
in  issue. 

4.  Proof  of  insolvenci/  of  decedent's  estate. — When  notes  and  other  pre- 
sumptive evidences  of  <iebt  are  duly  filed  against  a  decedent \s  estate,  ex- 
ceeding in  amount  the  available  assets,  the  estate  is,  prima  facie,  insol- 
vent ;  and  proof  of  these  facts  sufficiently  establishes  the  insolvency  of 
the  estate,  when  the  jjuestion  arises  collaterally,  although  some  of  the 
claims  may  be  litigated. 

5.  AgenVs  authority  to  collect  or  retain. — An  agent  of  an  insurance 
company,  having  authority  to  settle  a  policy  of  insurance  on  the  life  of  a 
(leceased  person,  whose  estate  is  insolvent^  has  implied  power  to  retain 
for  a  debt  due  from  the  decedent  to  the  company,  when  the  administrator 
offers  to  allow  it. 

6.  Sufficiency  and  weight  of  proof. — The  general  principle  is  recog- 
nized, that  when  the  evidence  leaves  a  disputed  fact  in  doubt  and  uncer-  » 
tainty,  the  issue  must  be  foimd  against  the  party  on  whom  rests  the  bur- 
den of  proof;  yet  courts  and  juries  should  rather  weigh  the  testimony 

than  count  the  witnesses,  and  should  not  render  a  decision  on  a  mere 
prej)onderance  which  fails  to  produce  a  proper  conviction  in  their  minds. 

7.  Contents  of  transcript;  opinion  on  former  appeal. — An  opinion  de- 
livered by  this  court,  on  a  former  appeal,  is  not  properly  a  part  of  the  re- 
cord on  a  second  appeal,  and  no  costs  will  be  allowed  for  it.  **  This  rule 
has  been  heretofore  announced,  and  the  court  sees  fit  to  declare  its  pur- 
pose to  adhere  strictly  to  it  in  the  future.'' 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Gr.miam. 

This  case  was  before  the  court  at  its  December  term,  1879, 
on  appeal  from  a  decree  dismissing  the  bill  for  want  of  equity ; 
when  the  chancellor's  decree  was  reversed,  and  the  cause  re- 
manded.—63  Ala.  419.  The  bill  was  filed  on  the  20th  May, 
1879,  by  James  T.  Neville,  as  the  administrator  of  the  estate  of 
"Worley  White,  deceased,  against  the  present  appellant,  a  cor- 
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poration  chartered  under  the  laws  of  Missouri,  but  doing  busi- 
ness, through  its  agents,  in  Alabama.  Its  object  and  prayer 
was  to  enjoin  a  sale  of  lands  under  a  power  contained  in  a  raort^ 
gage,  and  to  have  the  mortgage  and  secured  note  cancelled  and 
declared  satisfied,  on  the  ground  that  said  Worley  White  signed 
the  note  only  as  the  surety  of  one  Mike  White,  since  deceased,, 
and  was  discharged  from  liability  l)ecause,  on  a  settlement  had 
between  said  corporation  and  the  widow  and  administratrix  of 
said  Mike  White,  the  corporation  paid  to  said  administratrix  the 
sum  of  $7,500  on  a  policy  of  insurance  on  the  life  of  said  Mike 
White,  and  failed  to  retain  the  amount  due  on  said  note,  al- 
though the  administratrix  offered  to  allow  it,  and  the  estate  of 
said  Mike  White  was  insolvent.  The  amount  of  the  policy  was 
$10,000,  but  $7,600  was  paid  and  received  in  full  satisfaction  of 
it.  The  settlement  was  made,  or  agreed  upon,  May  25th,  1878, 
by  and  between  A.  K.  Fassett,  the  special  agent  of  the  insurance 
company,  and  L.  W.  Day,  as  the  attorney  of  said  administratrix. 
The  defendant,  in  ijs  answer  to  the  bill,  denied  that  the  estate 
of  said  Mike  White  was  insolvent,  and  denied  that  there  was 
any  offer  by  the  administratrix,  or  by  her  attorney,  to  allow  the 
amount  of  the  note  to  be  included  in  the  settlement,  or  to  be 
deducted  from  the  amount  of  the  policy ;  and  these  two  ques- 
tions of  fact  were  the  principal  matters  controverted. 

Said  L.  W.  Day,  whose  deposition  was  taken  by  the  com- 
plainant, thus  testified  :  "  The  said  note  for  $1200  was  referred 
to  in  a  conversation,  or  conversations,  between  said  A.  K.  Fas- 
sett  and  myself,  during  his  stay  in  Iluntsville,  pending  an  at- 
tempt to  adjust  the  claim  of  Mrs.  Mike  White  against  said  Life 
Association  of  America.  I  do  not  remember  that  it  was  men- 
tioned at  the  time  of  the  making  of  said  receipt  indorsed  on  the 
policy,  as  that  receipt  was  the  result  of  a  settlement  and  com- 
promise before  that  time  agreed  on.  I  will  not  attempt  tostat^e 
the  exact  conversation  between  said  Fassett  and  myself,  regard- 
ing said  note.  In  substance,  I  suggested  to  him  that,  in  the 
settlement  between  Mrs.  White  and  said  association,  the  debt 
of  $1200  be  deducted  from  the  amount  which  should  finally  be 
agreed  on  as  payment  to  Mrs.  White  to  satisfy  the  policy  on 
her  husband's  life.  He  declined  to  adjust  the  $1200  debt,  say-  . 
ing  that  they  settled,  or,  possibly,  that  he  preferred  to  settle, 
one  thing  at  a  time.  ...  I  do  not  think  the  matter  was 
mentioned  at  the  time  the  money  was  paid.  Mr.  Fassett  had 
declined  to  adjust  said  $1200  debt,  as  before  stated,  and  the 
compromise  was  made  for  $7,500,  wholly  aside  from  any  con- 
sideration of  said  $1200  debt.  My  best  recollection  is,  that 
nothing  was  said  about  the  note  on  the  day  the  payment  was 
made  in  settlement  of  the  policy.  I  can  not  state  who  first  in- 
troduced the  subject  of  the  $1200  note.  I  suggested  that  it 
Vol.  lxxi[. 
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enter  into  and  become  a  part  of  the  settlement  we  were  attempt- 
ingto  make." 

Fassett,  whose  deposition  was  taken  W  the  defendant,  denied 
that  any  offer  was  made  as  stated  by  I)ay,  and  thus  testified : 
"I  visited  Huntsville,  in  May,  1878.  I  went  there  to  settle 
a  policy  on  the  life  of  Mike  White,  deceased,  which  policy  was 
in  the  Life  Association  of  America.  I  was  the  special  agent  of 
said  association  to  settle  said  policy.  I  think  I  know^  of  the 
$1200  note  mentioned.  My  impression  is,  I  did  not  have  the 
note  with  me.  I  am  quite  sure  I  never  saw  the  note  referred 
to.  Wlien  I  came  to  Alabama  to  settle  said  policy,  I  knew 
that  defendant  held  a  note  on  Mike  and  Worley  W  hite,  but  the 
note  was  not  due,  the  interest  having  been  paid,  and  the  note 
thus  extended.  Neither  said  Day  nor  Mrs.  White  ever  pro- 
posed to  me  to  pay  said  note,  or  to  receive  the  same  as  part 
payment  of  said  policy  on  the  life  of  Mike  White.  I  did  not 
settle  the  policy,  but  gave  the  money,  $7,500,  to  Mr.  Shelby, 
the  lawyer,  to  settle  it ;  and  he  brought  me  the  policy  receipted. 
As  defendant's  agent,  I  did  settle  the  policy ;  but  the  money 
was  paid  through  Mr.  Shelby,  as  my  agent." 

As  to  the  solvency  or  insolvency  of  Mike  White's  estate,  said 
L.  W.  Day  thus  testified :  "  The  debts  presented  against  said 
White's  estate  amount  to  about  $9,456,  [with  ?]  interest.  The 
entire  assets  that  have  come  to  the  hands  of  the  administratrix 
would  amount  to  about  $7,800.  Estimating  the  liabilities  of 
said  estate  by  the  debts  presented,  it  would  be  insolvent."  He 
further  stated,  in  answer  to  cross-interrogatories,  that  said  ad- 
ministratrix, acting  under  his  legal  advice  as  her  attorney,  had 
faid  several  of  the  debts  in  full,  and  added :  "  It  is  true  that 
consider  said  estate  solvent,  but  its  solvency  depends  upon 
the  result  of  litigation  now  pending  in  this  court,  under  a  bill 
filed  by  Mrs.  White  as  sucli  administratrix,  to  compel  the  can- 
cellation and  surrender  of  notes  for  a  large  amount  presented 
against  said  estate ;  and  my  belief  in  the  solvency  of  the  estate 
is,  of  course,  based  on  my  opinion  that  she  is  entitled  to,  and 
will  obtain,  a  decree  in  her  favor  under  said  bill."  This  was 
all  the  evidence  adduced  in  reference  to  the  condition  of  said 
White's  estate. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
the  complainant  entitled  to  relief,  and  rendered  a  decree  as 
prayed  in  the  bill ;  and  his  decree  is  now  assigned  as  error. 

Walker  &  Shelby,  for  appellant. 

D.  P.  Lewis,  contra. 

SOMERVILLE,  J. — 'There  seems  to  be  little  or  no  doubt  as 
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to  the  doctrine,  that  if  the  principal  makes  a  formal  tender  to 
the  creditor,  of  the  full  amount  of  a  debt  already  due,  the 
creditor  is  bound  to  accept  it,  or,  if  he  refuses  to  do  so,  the 
surety  will  be  discharged. — Brandt  on  Suretyship,  g  295.  It  is 
regarded,  sometimes,  as  an  extension  of  the  loan,  to  which  trans- 
action the  surety  was  not  a  party,  and  by  which,  therefore,  he 
is  not  bound. — McQicesten  v.  Noyes,  6  N.  H.  19.  And,  at 
other  times,  it  has  been  pronounced  a  sort  of  fraud  on  the 
surety,  whose  relationship  is  said  always  to  import  entire  good 
faith,  and  the  utmost  confidence. — Saillev.  Ehnore^  2  Paige,  497. 

The  rule  is  not  precisely  the  same,  where  there  is  a  general 
offer  to  pay  made  by  the  principal,  without  the  fomialities  of  a 
legal  tendsr^  and  unaccompanied  by  a  definite  refusal  to  accept 
on  the  part  of  the  creditor.  Such  an  informal  offer,  when  re- 
fused by  the  creditor,  is  generally  construed  as  a  mere  gratui- 
tous indulgence,  having  no  legal  effect  upon  the  liability  of  the 
surety,  unless  it  operates  toprehidice  or  i7}jure  hiin.  Such  is  the 
doctrine  recognized  in  Wnites  Adiar  v.  The  Life  Assooiation 
of  America^  63  Ala.  420,  the  title  under  which  this  case  was 
reported  when  last  before  this  court  on  appeal.  It  was  also  ad- 
judged in  that  case,  after  a  most  thorough  and  exhaustive  re- 
view of  the  authorities,  that  if  the  principal  vras  insolvent  at 
the  time  of  the  tender,  thus  informally  made  and  declined,  the 
case  would  no  longer  be  one  of  mere  gratuitous  indulgence, 
such  as  the  law  tolerates  with  complacency,  but  of  positive 
wrong  to  the  surety,  discharging  his  liability,  because  it  operates 
to  his  prejudice  and  injury.  It  is  unnecessary  that  we  should 
further  discuss  these  propositions.  It  is  enough  to  announce 
that  we  here  re-aflSrm  them. 

The  evidence  contained  in  the  record  is,  in  our  opinion,  suf- 
ficient to  show,  prima  fade  at  least,  that  the  estate  of  Mike 
White,  the  principal  maker  of  the  note  due  the  appellant,  was 
insolvent  at  the  time  of  the  transaction  in  question,  in  May, 
1878.  When  a  fact  arises  collaterally,  the  rules  of  evidence 
never  exact  as  cogent  proof  in  affirmation  of  its  verity,  as  where 
it  is  directly  in  issue.  If  the  notes  of  the  intestate,  and  other 
presumptive  evidences  of  his  indebtedness,  which  are  presented 
for  payment  to  the  administrator,  exceed  in  amount  the  assets 
of  the  estate,  which  are  available  for  the  payment  of  debts,  a 
prima  fa^ie  case  of  insolvency  exists.  It  is  immaterial  that 
some  of  these  claims  are  in  litigation,  and  are  alleged  to  have 
been  settled.  If  they  are  in  the  form  of  promissory  notes,  or 
other  like  written  acKnowledgments  of  indebtedness,  which  are 
in  the  possession  of  the  creditor,  the  law  does  not  presume  they 
are  paid,  but  the  onusoi  such  a  defense  is  cast  upon  the  maker. 
The  proof  seems  clear  that  the  estate  was  insolvent,  provided 
the  controverted  debt  of  some  eight  thousand  dollars,  then  in 
Vol.  lxxii. 
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process  of  chancery  litigation,  remained  unpaid  as  a  subsisting 
claim  against  it, — a  fact  which  must  be  assumed,  in  the  absence 
of  proof  to  the  contrary. 

It  is  urged  that  Fassett  had  no  authority  to  collect  the  twelve 
hundred  dollar  debt  due  by  White's  estate  to  the  Life  Associa- 
tion of  America,  and  that  for  this  reason  lie  was  excusable  for 
'not  accepting  the  offer  of  payment,  even  if,  in  truth  and  fact,  it 
was  made.  Fassett  is  shown,  however,  to  have  been  invested 
with  the  power  to  settle  the  policy  of  insurance  on  White's  life, 
— a  debt  which  was  then  due  his  estate.  This  general  power, 
we  think,  embraces  the  special  one  to  retain  for  a  debt  due  by 
an  insolvent  estate,  when  an  offer  to  pay  in  this  manner  was 
made  by  one  representing  the  debtor.  Especially  is  such  an  in- 
ference justifiable,  in  view  of  the  fact  that  the  appellant  fails, 
in  its  answer  to  the  bill,  to  deny  the  possession  of  such  authority 
hy  its  constituted  agent,  and  the  agent  himself  evades  an  answer 
to  a  special  interrogatory  touching  the  matter.  The  fifth  direct 
interrogatory  to  Fassett's  deposition,  for  example,  reads  as  fol- 
lows :  "  Did  you,  or  not,  have  with  you  for  collection,  or  avr 
thoAiy  to  coUect^  a  note  against  Mike  White  and  Worley  White, 
for  $1200 r'  Answer:  "My  impression  is,  that  I  did  not 
have  the  note  with  me.  I  am  quite  sure  I  never  saw  the  note 
referred  to ; "  thus  affirming  nothing  inconsistent  with  the  au- 
thority to  collect. 

It  is  not  contended  by  the  appellee  that  there  was  any  formal 
tender  of  the  twelve  hundred  dollar  debt  to  Fassett.  It  is  only 
insisted  that  there  was  an  offer  to  permit  him  to  retain  the  debt, 
from  the  seven  thousand  five  hundred  dollars  paid  by  the  com- 
pany, through  him,  in  compromise  of  the  policy  of  insurance  on 
the  life  of  Mike  White.  There  is  a  plain  conflict  in  the  testi- 
mony op  this  point.  Day,  who  was  the  attorney  for  the  admin- 
istratrix of  White's  estate,  testifies  very  positively  that  the  of- 
fer was  made  by  him,  and  declined  by  Fassett,  during  the  pro- 
gress of  the  negotiations ;  for  what  reason,  it  does  not  clearly 
appear,  except  that  the  refusal  was  not  referred  to  any  want  of 
'authority  in  the  agent.  Fassett,  in  his  testimony,  denies  Day's 
statement,  and  asserts  that  neither  he  nor  the  administratrix 
ever  madesnch  an  offer.  When  subjected  to  cross-examination 
on  the  subject,  however,  his  answers  do  not  evince  that  entire 
candor  and  freedom  from  eoui vocation,  which  should  ever  be  the 
handmaids  of  tnith,  and  the  presence  of  which  strengthens  a 
deponent's  testimony  as  much  as  their  absence  must  be  construed 
to  weaken  it.  While  we  fully  recognize  the  principle,  that 
whenever  the  evidence  in  a  cause  leaves  a  disputed  fact  in  doubt 
and  uncertainty,  the  issue  must  be  found  against  the  party  upon 
whom  the  burden  of  proof  rests ;  yet  courts  and  juries  should 
rather  weigh  than  count  the  testimony  of  witnesses,  and  a  de- 
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cree  or  verdict  should  never  be  found  by  them  on  a  mere  pre- 
ponderance which  fails  to  produce  a  proper  conviction  or  satis- 
laction  in  their  minds,  if,  indeed,  such  conviction  can,  strictly 
speaking,  ever  be  said  to  exist,  in  the  absence  of  a  preponder- 
ance of  the  evidence. —  Vanderventer  v.  Ford^  60  Ala.  610.  We 
are  not  inclined  to  reverse  the  finding  of  the  chancellor  on  this 
issue,  as  we  are  far  from  being  convinced  that  he  was  in  error. 

The  opinion  of  this  court,  rendered  on  the  former  appeal 
taken  in  this  case,  is  properly  no  part  of  this  record,  and  should 
not  have  been  copied  in  the  transcript.  No  costs  therefore  will  be 
allowed  the  register  for  this  portion  of  the  record, — a  rule  which 
has  heretofore  been  announced,  and  one  to  which  the  court  sees 
fit  to  declare  its  purpose  to  adhere  strictly  in  the  future. — Lake 
V.  /Security  Loan  Association,  at  the  present  term,  ante,  p.  207. 

The  decree  of  the  chancellor  is  affirmed. 

Stone,  J.,  not  sitting. 


tT 

~Sg 

t 

JL 

_J8 

i 

^ 

TS 

m 

148 

^ 

"BSi 

JOO 

III 

"^ 

SQSi] 

113 

48 

114 

6 

r72 

522 

|l20 

348 

w 

72 

-^ 

124 

37 

124 

48 

- 

I'tT 

^ 

1140 

60 

1  72 

522 

139 

55 

130 

1(0. 

\4» 

aaf 

^ 

Banks  and  Wood  v.  The  State. 

Indictment  fo7'  Murder. 

1.  Presence  of  defendant  in  court  when  verdict  is  received, — The  recitals 
of  the  judgment  in  this  case,  representing  the  trial  and  all  its  incidents 
as  one  continuous,  unbroken  proceeding,  and  stating  that  the  defendants 
were  present  in  court  when  the  trial  was  begun,  show  with  sufficient  cer- 
tainty that  they  were  also  present  when  the  verdict  of  the  jury  was  re- 
turned and  received. 

2.  Asking  defendant  to  show  cause j  if  any^  against  judgment  on  verdict. 
When  the  record  recntes  that,  before  sentence  was  pronounced  on  the  de- 
fendants, each  of  them  was  asked  what  he  had  to  say  why  the  sentence 
of  the  law  should  not  be  pronounced  on  him,  it  will  be  presumed  that 
the  inciuiry  was  made  by  the  court,  or  in  its  presence,  and  by  its  author- 
ity, in  proper  form. 

3.  Relevancy  of  evidence  connecting  third  person  with  killing. — ^In  a 
prosecution  for  murder,  the  evidence  against  the  accused  being  altogether 
circumstantial,  he  mav  adduce  evidence  tending  to  show  that  the  crime 
was  in  fact  committed  by  another  person ;  but  such  evidence,  to  be  ad- 
missible, "must  relate  to,  and  be  derived  from  tlie  facts  and  circum- 
stances ot  the  killing;"  and  it  is  not  permissible  to  prove,  for  this  pur- 
pose, the  hostile  relations  existing  between  the  deceased  and  a  third 
person,  who  is  not  shown  to  have  had  any  agencv  in  the  homicide,  or  to 
have  been  near  the  place  wliere  it  was  committed  at  the  time  of  its  com- 
mission. 

4.  Sufficiency  of  circumstantial  evidence. — The  test  of  the  sufficiency 
of  circumstantial  evidence,  in  a  criminal  case,  is  not  whether  it  produces 
as  full  conviction  as  would  be  produced  by  the  positive  testimony  of  a 
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single  credible  witness,  but  whether  It  satisfies  the  minds  of  the  jury  to 
the  exclusion  of  every  reasonable  doubt. 

From  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  charged  the  defendants,  Taylor 
Banks  and  Frances  Wood,  persons  of  African  descent,  with 
the  murder  of  Turner  Wood,  "by  shooting  him  with  a  shot-gun." 
The  defendants  were  separately  arraigned,  and  each  pleaded 
not  guilty ;  and  issue  being  joined  on  that  plea,  and  a  joint 
trial  had,  each  of  them  was  convicted  of  murder  in  the  first 
degree;  Taylor  Banks  being  sentenced  to  death  by  hanging, 
and  Frances  Wood  to  imprisonment  in  the  penitentiary  for 
life. 

The  judgment  of  the  court,  as  set  out  in  the  transcript,  was 
in  these  words :  "  Comes  H.  C.  Jones,  solicitor,"  &c.,  "  who 
prosecutes  for  the  State,  and  the  defendants  in  their  own  proper 
persons,  and  by  attorney;  and  the  defendants  having:  been  ar- 
raigned at  a  former  term  of  this  court,  by  having  tlie  indict- 
ment read  to  them,  and  each  of  them  having  pleaded  not  guilty 
thereto ;  and  it  appearing  to  the  satisfaction  of  the  court,  by 
the  return  of  the  sheriff  of  said  county,  that,  pursuant  to  a 
former  order  of  this  court  at  this  term,  a  copy  of  the  indict- 
ment against  the  said  Taylor  Banks,  together  with  a  list  of  the 
jurors  summoned  for  his  trial,  had  been  delivered  by  said  sheriff 
to  said  Taylor  Banks  in  person,  at  least  one  entire  day  before 
the  6th  day  of  June,  1873,  .being  the  day  set  for  his  trial ;  and 
it  further  appearing  to  the  satisfaction  of  the  court,  by  the  re- 
turn of  said  sheriff,  that,  pursuant  to  a  former  order  of  this 
court  at  this  present  term,  a  copy  of  the  indictment  against 
said  Frances  Wood,  together  with  a  list  of  the  jurors  summoned 
for  her  trial,  had  been  delivered  to  Paul  Jones,  one  of  her 
counsel  of  record  in  this  case,  for  her,  at  least  one  entire  day 
before  the  6th  day  of  June,  1883,  the  same  being  the  day  set 
for  her  trial;  and  now  the  said  Taylor  Banks  and  Frances 
Wood  being  in  open  court,  the  following  jurors  were  drawn 
and  charged,  as  required  by  law,  to-wit,"  &c.;  *' and  the  said 
jurors  being  sworn  according  to  law,  thereupon  the  indictment 
was  read  to  the  jury,  and  the  defendants  again  pleading  not 
guilty  thereto,  and  issue  being  joined  on  said  plea  ;  and  after 
hearing  the  evidence  and  argument  of  counsel,  and  being 
charged  by  the  court,"  [the  said  jury]  "upon  their  oaths,  the 
defendants  being  in  open  court,  returned  the  following  verdict ; 
'  We,  the  jury,  nnd  the  defendants  guilty  of  murder  in  the  first 
degree,  and  sentence  Taylor  Banks  to  be  hung,  and  Frances 
Wood  to  the  penitentiary  for  life.'  And  now  the  said  Taylor 
Banks  being  asked,  in  open  court,  if  he  lie  had  anything  to  say 
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why  the  sentence  of  the  law  should  not  be  pronounced  against 
him,  and  after  hearing  what  he  had  to  say,  it  is  therefore  or- 
dered and  adjudged,  that  the  sentence  of  the  law  be  carried  into 
effect,  by  hanginff  the  said  defendant,  Taylor  Banks,  by  the 
neck  until  he  is  dead,  on  Friday,  the  27th  day  of  July,  1883; 
and  the  sheriff  of  said  county  is  charged  with  the  execution  of 
this  order  and  sentence,  in  the  mode  prescribed  by  the  statute. 
And  questions  of  law  having  been  reserved  by  said  defendant, 
on  the  trial  of  this  cause,  for  the  consideration  of  the  Supreme 
Court,  it  is  ordered  by  the  court,  that  the  execution  of  this 
judgment  be  suspended  until  this  case  is  determined  by  the 
Supreme  Court."  And  the  judgment  then  contained  the  same 
recitals,  mutatis  mutandis^  in  the  case  of  Frances  Wood. 

The  evidence  against  the  defendants  was  entirely  circum- 
stantial, and  the  bill  of  exceptions  purports  to  set  out  *^all  the 
evidence  necessary  to  make  the  defendants'  exceptions  intelli- 
gible ;"  but  it  is  not  necessary  to  set  it  out  at  length,  and  a  con- 
densed statement  of  it,  if  practicable,  would  subserve  no  useful 
purpose.  The  deceased.  Turner  Wood,  was  living  with  the 
said  Frances  Wood,  one  of  the  defendants,  as  his  wife,  when 
he  was  killed ;  and  he  was  shot  through  the  window  of  his 
house,  or  kitchen,  soon  after  dark,  on  tne  night  of  March  — , 
1882.  The  State  introduced  evidence  showing  that  the  de- 
ceased and  said  Frances  Wood  had  frequent  quarrels,  and  that 
she  had  made  recent  threats  against  him,  threatening  to  kill  or 
to  cut  him  if  he  beat  her  again,  and  saying  "  that  she  had  a 
friend  who  would  stand  by  her ;  thjit  she  had  paid  him  thirty 
dollars,  and  would  pay  him  forty  more,  ^and  in  Jssf<  than  two 
weeks  you  will  hearfrovi  it.'*  "  The  State  introduced  evidence, 
also,  tending  to  show  that  Taylor  Banks,  who  lived  in  the  im- 
mediate neighborhood  of  the  deceased,  was  the  friend  to  whom 
said  Frances  referred,  and  to  whom  she  had  given  the  money ; 
but  this  e\ndence  was  indefinite,  and  entirely  inferential.  The 
State  introduced,  also,  evidence  of  tracks  leading  from  the 
house  of  the  deceased,  on  the  night  of  the  killing,  to  the  house 
of  said  Taylor  Banks ;  and  no  question  was  reserved  as  to  the 
admissibility  of  any  part  of  this  evidence. 

"  The  State  introduced  Moses  Scott  as  a  witness,  who  stated 
that,  on  the  morning  after  the  deceased  was  killed,  he  went 
with  Ira  Cobb  and  Joshua  Kirby,  and  saw  tracks  leading  from 
the  place  where  the  shooting  was  done,  in  a  north-west  direc- 
tion, but  saw  no  tracks  leading  in  the  direction  of  said  Taylor 
Banks'  house ;  that  he  heard  said  Banks  say,  after  he  was  ar- 
rested, that  all  he  wanted  was  a  fair  trial — that  hehad twenty 
dollars  to  pay  a  lainyer^  and  could  get  forty  more.  Defendant 
asked  said  witness,  If  he  was  not  the  friend  of  Celia  Wood, 
Objected  to  by  the  State,  and  objection  sustained.     Defendant 
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asked  said  witness,  if  Cdia  Wood  did  not  claim  to  he  the  wife 
of  said  Turner  Wood^  the  deceased;  to  wliich  the  State  objected, 
and  the  objection  was  sustained,  and  defendants  excepted.  De- 
fendants asked  said  witness,  if  Cdia  Wood  had  iwt  sited  said 
Frances  Wood  for  the  property  of  Turner  Wood  which  she  had; 
to  which  the  State  obiected,  and  the  court  sustained  the  objec- 
tion ;  to  which  the  defendants  excepted.  Defendants  asked 
said  witness,  if  he  did  not  advise  said  Celia  Wood  to  bri7ig 
suit  against  said  Frances  Wood;  to  which  the  State  objected, 
the  objection  was  sustained,  and  the  defendants  excepted." 

The  defendants  requested  the  court,  in  writing,  to  charge 
the  jury  as  follows:  1.  "Before  the  jury  can  convict  the  de- 
fendants, they  must  be  as  well  satisfied  from  the  combination 
of  circumstances  that  the  defendants  did  the  killing,  as  though 
an  eye-witness  had  testified  before  them  that  the  defendants 
did  the  killing."  2.  "  Before  the  jury  can  find  either  one  of 
the  defendants  guilty,  they  must  be  as  well  satisfied  from  the 
combination  of  circumstances  detailed  that  the  defendants  did 
the  killing,  or  aided  and  abetted  in  the  commission  of  the  hom- 
icide, as  though  an  eye-witness  had  testified  before  them  that 
the  defendants  did  the  killing,  or  aided  and  abetted  therein." 
The  court  refused  each  of  these  charges,  and  the  defendants 
duly  excepted  to  their  refusal. 

R.  C.  Hunt,  Paul  L.  Jones,  and  Norwood  &  Norwood,  for 
the  appellants. — (1.)  The  judgment-entry  fails  to  show  that  the 
verdict  was  rendered  in  open  court,  in  the  presence  of  the 
prisoners ;  nor  d#es  it  show  that  the  prisoners  were  present  in 
court  when  sentence  was  pronounced  upon  them. — State  v. 
Hughes,  2  Ala.  102 ;  Crist  v.  State,  21  Ala.  137 ;  Fliza  v.  State, 

39  Ala.  696 ;  Petej^s  v.  State,  39  Ala.   681 ;  Graham  v.  State, 

40  Ala.  670 ;  Stubhs  v.  State,  49  Miss.  716  ;  People  v.  Pe?'kins, 
1  Wendell,  91 ;  Mills  v.  State,  19  Ark.  476 ;  WtUeU  v.  Parte?-, 
42  Ind.  250 ;  1  Bish.  Crim.  Proc.  §  1001 ;  3  Whart.  Crira. 
Law,  §  3197.  (2.)  The  evidence  adduced  against  the  defend- 
ants being  entirely  circumstantial,  and  some  of  it  tending  to 
show  a  motive  on  their  part  to  commit  the  crime,  they  ought 
to  have  been  permitted  to  adduce  evidence  tending  to  show 
that  some  other  person  had  a  motive  to  commit  it. — Burrill's 
Cir.  Ev.,  pp.  152-5,  184;  Ogletreev,  The  StaU,  28  Ala.  693;. 
Hudson  V.  The  State,  61  Ala.  338. 

H.  C.  Tompkins,  Attorney-General  for  the  State,  contended 
that  the  judgment  was  in  proper  form,  and,  as  to  the  admissi- 
bility of  the  evidence  and  the  charges  refused,  cited  Levison  v. 
The  State,  54  Ala.  520;  9  Ala.  990;  4  Dev.  328;  Faxdkv, 
State,  52  Ala.  415 ;  Mickle  v.  State,  27  Ala.  20. 
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BRICKELL,  C.  J.— The  appellants,  in  due  form  of  law,  by 
a  grand  jury  legally  drawn,  selected,  summoned  and  organized, 
as  is  shown  by  the  record,  were  indicted  for  the  murder  of 
Turner  Wood ;  and  upon  trial  before  a  petit  jury,  legally  con- 
stituted and  organized,  they  have  been  found  guilty ;  and  by 
the  sentence  of  the  court,  pursuing  the  verdict  of  the  jury,  the 
one  has  been  sentenced  to  death,  and  the  other  to  imprisonment 
in  the  penitentiary  for  life.  The  first  objection  taken  to  the 
regularity  of  the  proceedings  is,  that  it  is  not  shown  affirma- 
tively that  the  defendants  were  present  in  court  when  the  ver- 
dict of  the  jury  was  returned.  The  objection  :s  not  sustained 
by  the  recitals  of  the  record,  which  affirm  their  presence  at  the 
time  the  trial  was  entered  upon,  and  represent  as  a  continuous, 
unbroken  proceeding,  the  trial  and  all  its  incidents,  until  the 
sentence  of  the  law  was  pronounced  by  the  court.  The  next 
objection  is,  that  before  pronouncing  sentence  it  is  not  shown 
by  whom  the  accused  were  asked  what  they,  or  either  of  them, 
had  to  say,  why  the  sentence  of  the  law  should  not  be  pro- 
nounced upon  them.  The  record  does  show  that,  in  open 
court,  after  each  defendant  had  been  inquired  of,  what  he  or 
she  could  say,  and  after  hearing  what  each  had  to  say,  the  court 
proceeded  to  pronounce  the  sentence.  It  would  not  be  reason- 
able to  suppose  tlie  inquiry  was  not  made  by  the  court,  or  by 
its  authonty,  or  that  there  was  an  indecorous,  illegal  obtrusion 
upon  the  regularity  and  order  of  the  court,  by  some  unauthor- 
ized and  contemptuous  agency,  which  the  court  recognized. 

The  evidence  proposed  to  be  introduced,  and  which  was  re- 
jected as  inadmissible,  could  have  shown  no^more  than  that  a 
third  person,  a  stranger,  not  suspected  or  charged  with  violence 
to  the  deceased,  not  shown  to  have  been  in  proximity  to  him 
when  he  was  slain,  was  in  hostile  relations  to  liim,  and,  if  that 
hostility  had  resolved  itself  into  murderous  malice,  may  have 
resorted  to  murder  for  vengeance.  The  evidence  was  properly 
rejected.  The  accused  could  have  shown  that  the  deceased  was 
slain  by  some  one  else  than  either  of  them,  but  the  evidence  of 
the  guilt  of  another  must  relate  to  and  be  derived  from  the 
facts  and  circumstances  of  the  killing. — Levison  v.  State^ 
54  Ala.  520. 

The  charges  requested  and  refused  state  a  proposition  which 
has  been  repudiated  directly,  in  at  least  two  of  tne  decisions  of 
this  Qowrt.—Miclde  v.  State,  27  Ala.  20 ;  Fcmlk  v.  State,  52  Ala. 
415.  The  test  of  the  sufficiency  of  circumstantial  evidence, 
tracing  guilt  to  the  accused,  is  not  whether  it  produces  as  full 
conviction  upon  the  mind  of  the  jury,  as  would  be  produced 
by  the  positive  testimony  of  a  single  credible  witness ;  but  the 
test  is,  does  it  satisfy  the  mind  of  the  jury,  excluding  reason- 
able doubts. 
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We  do  not  find  in  the  record  any  error,  and  we  are  con- 
strained to  affirm  the  judgment  of  the  Circuit  Court. 


St.  Clair  v.  Caldwell  &  Riddle. 

Statutory  Trial  of  Right  of  Property  in  Mule. 

1.  Amendment  of  verdict. — A  general  verdict  is  always  sufficient, 
when  it  responds  in  substance  to  every  material  fact  involved  in  the 
issue ;  and  the  court  may  put  it  in  proper  form,  witli  or  without  the  con- 
sent of  the  jury ;  but,  when  the  verdict  is  defective  in  substance,  the 
court  has  no  power  to  amend  it,  but  should  send  the  jury  back  for  further 
deliberation ;  and  if  it  is  received,  and  the  jur)'^  discharged,  the  court  has 
no  power  to  convene  the  jurors  on  a  subsequent  day,  and  let  them  per- 
fect it. 

2.  Same;  form  and  suffinency  of  verdict. — In  detinue,  or  the  corres- 
sponding  statutory  action  for  the  recovery  of  personal  property  m  specie, 
brought  by  two  plaintiffs  suing  jointly,  both  must  recover,  or  neither 
can  ;  and  a  claim  to  the  property  being  interposed  by  a  third  person,  a 
verdict  in  favor  of  one  of  the  plaintiffs  only  is  defective  in  substance,  and 
can  not  be  amended  by  the  court;  not  can  it  be  amended  by  the  jury,  on 
a  subsequent  day,  afteV  tliey  have  been  discharged. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  H.  C.  Speake. 

L.  C.  CouLsoN,  for  appellant. 

Robinson  &  Brown,  contra, 

STONE,  J. — Caldwell  and  Riddle  jointly  brought  an  action 
for  a  mule,  against  Fennell.  The  suit  was  under  the  statute 
which  provides  for  the  recovery  of  chattels  in  specie ;  and  the 
plaintiffs  having  complied  with  the  statute,  by  making  oath 
that  the  property  belonged  to  them,  and  by  giving  bond,  ob- 
tained an  order  for  the  seizure  of  the  property,  and  it  was 
fieized.  Thereupon,  St.  Clair  made  claim  to  the  property,  un- 
der the  statute,  and  a  trial  of  the  right  to  the  property  was 
then  had  between  Caldwell  and  Riddle  as  plaintiffs,  and  St. 
Clair  as  claimant.  The  hour  of  adjournment  having  arrived, 
while  the  jury  were  considering  of  their  verdict,  counsel,  in 
open  court,  agreed  that  the  clerk  might  receive  the  verdict  in 
the  absence  of  the  court.  The  verdict  wa^  brought  in  during 
the  recess  of  the  court,  and  was  received  by  the  clerk,  and  the 
jury  permitted  to  disperse.  The  verdict  was  in  the  following 
form :  "  We,  the  jury,  find  a  verdict  in  favor  of  plaintiff  Rid- 


Digitized  by  VjOOQ iC 


628  SUPREME  COURT  [Dec.  Term, 

[St.  Clair  v.  Caldwell  &  Riddle.] 

die,  and  value  the  mule  at  ninety  dollars,  and  its  service  at  fif- 
teen dollars  a  year ;  total  amount,  one  hundred  and  twenty 
dollars."  This  was  on  the  16th  October.  On  the  next  day, 
17th,  the  attorrfeys  for  the  parties  were  asked  [by  the  court, 
mansfestly],  if  they  would  consent  that  said  verdict  should  be 
put  in  proper  form  ;  and  defendant's  attorney  objected.  "  On 
the  19th  of  the  month,  the  said  jury,  being  replaced  in  the  box 
on  motion  of  plaintiffs'  attorney,  that  said  verdict  should  be 
placed  in  proper  form,  and  being  properly  charged  by  the  court 
as  to  the  form  of  their  verdict,  returned  into  court  the  follow- 
ing verdict :  '  We,  the  jury,  find  a  verdict  in  favor  of  the  plain- 
tins,  and  against  the  claimant,  St.  Clair,  and  value  the  mule  at 
ninety  dollars,  and  the  value  of  its  service  at  thirty  dollars.'  '^ 
On  this  rendering  of  the  verdict,  judgment  was  pronounced  by 
the  court ;  and  this  is  assigned  as  error. 

As  a  rule,  there  is  no  particular  form  in  which  verdicts  shall 
be  rendered.  General  verdicts  are  always  sufficient,  if  they 
respond  in  substance  to  every  material  fact  involved  in  the 
issue.  And  doing  this,  the  court  commits  no  error  by  putting 
the  verdict  in  form.  The  verdict  may  be  either  written  or 
oral,  and  it  is  always  suflicient,  if  it  respond  substantially  to  the 
questions  of  right  the  issue  or  issues  r^ise.  All  else  is  form, 
which  the  court  can  supply  with  or  without  the  consent  of  the 
jury. — Eicing  v,  Saridford^  21  Ala.  157. 

It  is  different  when  the  verdict  is  imperfect  in  substance,  and 
does  not  respond  affirmatively,  or  by  necessarv  implication,  to 
the  issues  as  formed.  Such  verdict  is  imperfect,  not  in  form, 
but  in  substance.  The  presiding  judge  snould  not  receive  an 
imperfect  verdict,  but  should  remand  the  jury  for  further  de- 
liberation, under  appropriate  instructions.  If  the  court  were 
to  attempt  to  aid  such  verdict,  it  would  become,  not  the  verdict 
of  the  jury,  but  of  the  court. — Lee  v,  Campbell^  4  Por.  198 ; 
SeweU  V.  Glidden.^  1  Ala.  52;  Layman  v.  Uendrix^  Lh.  212; 
Wittick  V.  Traun,  27  Ala.  562 ;  Clay  v.  The  State,  43  Ala. 
350 ;  Walters  v.  Jenkins,  16  Serg.  &  R.  414 ;  Proffatt  on  Jury 
Trials,  §  456. 

The  present  action  being  by  Caldwell  and  Riddle,  suing 
jointly,  the  paramount  fact  to  be  found  by  the  jury,  to  sustain 
their  action,  was  their  joint  ownership  of  the  niule.  They  had 
sued  jointly,  and,  as  the  pleadings  stood,  must  recover  jointly,, 
or  not  at  all.  Hence,  when  the  jury  returned  a  verdict  that 
Riddle  was  entitled  to  recover,  they  did  not  respond  to  the  issue 
before  them,  and  no  judgment  in  favor  of  tne  plaintiffs,  or 
either  of  them,  could  be  rendered  upon  it. 

Could  the  court,  three  days  afterwards,  re-assemble  the  jury, 
and  have  them  perfect  their  verdict?  It  would  be  a  dangerous 
practice,  and  might  lead  to  great  abuse. —  Walters  v,  Jenkins^ 

Vol.  lxzii. 


Digitized  by  VjOOQ iC 


1882.  OF  ALABAMA. 

[Rogers  v.  Peebles.] 

16  Serg.  &  B.  414.  No  precedent  for  it  has  been  prodnoed  or 
found.  In  the  case  of  Brister  v.  The  State^  26  Ala.  107,  this 
court  held  that  the  jury,  which  amended  its  verdict  in  that  case, 
had  never  in  fact  been  discharged,  or  gone  beyond  the  imme- 
diate, continuous  control  of  the  court.  That  case,  then,  is  not 
an  authority  for  the  appellees.  Waller  v.  The  State,  40  Ala. 
325,  is  strongly  the  other  way.  True,  these  were  State  cases; 
but,  on  the  question  we  are  considering,  they  tend  strongly  to 
put  the  Circuit  Court  in  error  in  this  case.  The  Circuit  Court 
should  have  set  the  verdict  aside,  and  awarded  a  venire  de  novo. 
Eeversed  and  remanded. 


Rogers  v.  Peebles. 

JBiU  m  Equity  to  enforce  Vendor^  s  Lien  on  Land,  ^ 

1.  Parol  evidence  varying  or  explaining  deed, — As  between  vendor  and 
purchaser,  in  the  absence  of  fraud  or  mistake,  the  deed  execated  and 
accepted  must  be  regarded  as  the  sole  memorial  and  expositor  of  the 
terms  of  the  contract  between  them,  and  parol  evidence  can  not  be  re- 
ceived to  vary,  contradict,  or  explain  it. 

2.  Construction  of  deed,  as  to  quantity  of  land  conveyed, — Where  the 
lands  conveyed  by  a  deed  are  described  by  their  subdivisions  and  num- 
bers in  the  IJnitea  States  surveys,  incluaing  fractional  parts  of  several 
sections,  with  the  words  added,  *'  making  in  all  five  hundred  and  twenty- 
seven  acres,"  followed  by  a  designation  of  the  boundary  lines  on  each 
side,  as  indicated  by  the  adjacent  lands  and  the  river,  and  the  price  paid 
is  a  gross  sum ;  the  words  specifying  the  quantity  are  mere  matter  of 
description,  and  not  a  covenant  warranting  the  quantity. 

3.  Uusband's  aareement,  not  binding  wife  or  her  property, — The  lands 
of  the  wife  having  been  sold  and  conveyed  by  the  joint  deed  of  husband 
and  wife,  not  containine  any  covenantor  warranty  as  to  quantity,  a  writ- 
ing signed  by  the  husband  alone,  more  than  a  year  afterwards,  not 
founded  on  any  new  consideration,  and  agreeing  to  a  re-survey  of  the 
lands  with  a  view  to  the  correction  of  any  mistake  as  to  quantity,  can  not 
impose  any  liability  on  the  wife,  or  prejudice  her  rights  m  any  way. 

Appeal  from  the  Chancery  Court  of  Limestone. 
Heard  before  the  Hon.  Thomas  Cobbs. 

Cabaniss  &  Ward,  for  the  appellants. 

McClellan  &  McClellan,  contra. 

SOMERVILLE,  J.— The  bill  is  one  for  the  enforcement  of 
a  vendor's  lien.     The  defense  set  up  by  the  purchaser  is,  that 
there  is  a  deficiency  in  the  quantity  of  land  sold  him,  amount- 
34 
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ing  to  about  eighty-seven  acres,  for  which  he  is  entitled  to  com- 
pensation by  way  of  an  abatement  of  the  purchase-money. 

The  defendant  does  not  seek  to  reform  the  deed  from  the 
vendors,  on  the  ground  of  mistake ;  nor  is  there  any  effort  to 
rescind  the  sale  on  the  ground  of  a  false  representation,  or 
fraudulent  concealment.  In  the  absence,  therefore,  of  any 
allegation  of  fraud  or  mistake  in  the  execution  of  the  deed,  or 
of  any  subsequent  modification  of  its  terms,  the  instrument 
itself  must  be  the  sole  memorial  and  expositor  of  the  contract 
between  the  parties,  and  parol  evidence  is  inadmissible  to  vaiy,. 
contradict  or  explain  it. — Frederick  v,  Younghlood^  19  Ala.  680 ; 
Williams  v.  HatKaway^  19  Pick.  387 ;  Wirk^Um  v.  Brmvning, 
61  Ala.  80. 

The  principal  question  raised  for  our  consideration,  then,  be- 
comes that  involving  the  construction  of  the  deed  of  Tucker 
and  wife  to  Rogers,  tne  defendant,  bearing  date  in  January,  1871. 
Does  this  deed  import  a  warranty  as  to  the  number  of  acrre^ 
described  as  being  embraced  in  the  tract  of  land  conveyed  to 
the  vendee?  The  land  is  described  by  its  subdivisions  in  the 
government  survey,  including  fractional  parts  of  three  several 
sections,  and  is  further  and  fully  described  by  its  metes  and 
hounds^  the  Tennessee  river  being  stated  to  be  its  southern 
boundary  line.  After  the  description  by  numbers  is  added  the 
words,  "  making  in  all  Jive  hundred  and  Uventy-seven  a/yres^'^ 
followed  by  the  boundary  lines  indicated  by  adjacent  lands  and 
the  river,  as  above  stated. 

We  are  of  opinion  that  the  clause  designating  the  number  of 
acres  was  intended  by  the  parties  as  a  part  of  the  description  of 
the  land,  and  that  it  can  not  be  construed  to  be  a  covenant  as 
to  quantity.  In  deeds  where  the  phrase  "  be  the  same  more  or 
les8^^  or  words  of  like  import  are  used,  there  is  little  or  no  dif- 
ficulty. Such  words  are  generally  inserted  for  the  purpose  of 
making  more  manifest  an  intention  to  describe,  and  not  to 
warrant. — Carter  v.  Beck^  40  Ala.  599;  Frederick  v.  Young- 
bloody  19  Ala.  680,  supra.  It  is  true  that  there  are  no  words 
importing  such  a  signification  in  the  present  deed,  but  they  are 
not  considered  essential.  In  Wright  v.  Wright,  34  Ala.  194, 
the  description  of  the  land  sold  was  partly  by  its  numbers  in 
the  government  survey,  and  partly  by  metes  and  bounds,  fol- 
lowed by  the  words  "  containing  seven  hundred  and  two  acres, 
and  the  same  being  the  settlement  of  lands  at  present  occupied 
by  said  J.  II.,"  the  vendor.  The  sale  there,  as  here,  was  made 
in  gross,  and  not  by  the  acre.  It  was  held  that  the  words  were 
merely  descriptive,  and  that  the>'  did  not  amount  to  a  covenant 
of  warranty  as  to  quantity.  The  case  was  distinguished  from 
JUinge  v,  ^mith,  1  Ala.  415,  where  the  doctrine  of  warranty  as 
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to  qnantity  in  such  cases  seems  to  have  been  carried  to  a  point 
beyond  which  we  deem  it  unwise  to  further  extend  it. 

We  take  the  true  principle  to  be,  that  where  the  land  sold  is 
described  by  definite  boundaries,  in  regard  to  which  there  can 
be  no  mistake,  if  it  be  followed  by  a  statement  of  the  number 

of  acres,  as  "  cofitainina number  of  acres,"  or  other  phrase 

of  like  import,  it  is  to  be  deemed  a  mere  matter  of  description, 
and  not  as  a  covenant  warranting  the  quantity  intended  to  be 
conveyed.  The  buyer,  in  such  cases,  takes  the  risk  of  quantity, 
in  the  absence  of  any  element  of  fraud.  The  same  is  true  where 
the  description  is  followed  by  words  of  qualification,  as  "  mOre 
or  less,"  or  "  by  estimation,"  or  the  like.  Whether  a  description 
by  the  government  survey,  giving  sections,  with  subdivisions, 
and  township  and  range,  would  answer  the  same  purpose,  we 
need  not  decide.  But  it  is  well  settled  that  a  description  by 
metes  and  bounds  comes  within  the  rule. — 4  Kent.  Com.  467 ; 
Pickman  v.  TAnity  C/^?r/r/^,  122  Mass.  1 ;  Winskm  v,  Broivn- 
ina,  61  Ala.  80;  Powell  v.  Clark,  5  Mass.  355. 

The  conclusion  we  have  reached  can  not  be  affected  by  the 
agreement  of  February  7th,  1872,  set  out  in  the  defendant, 
I&ger's  deposition,  and  purporting  to  have  l>een  executed  by 
Tucker  in  the  name  of  his  wife,  agreeing  to  have  the  land  sur- 
veyed, so  as  to  correct  any  mistake  in  the  estimate  of  quantity 
as  made  in  the  deed.  The  land  sold  was  the  property  of  the 
wife  and  not  of  the  husband,  being  her  statutory  separate  estate. 
It  could  be  sold  and  conveyed  only  by  an  instrument  in  writing, ' 
executed  jointly  by  husband  and  wife,  and  either  attested  by  two 
witnesses,  or  else  acknowledged  before  6ome  officer  authorized  to 
take  acknowledgments  of  conveyances. — Code,  1876,  §§  2707, 
2708.  The  rights  of  the  wife  could  not  be  prejudiced  by  an 
agreement  of  tiie  husband,  even  though  executed  in  her  name, 
which  bears  date  more  than  a  year  after  the  original  contract 
of  sale,  does  not  purport  to  be  the  joint  act  of  the  grantors,  is 
without  witnesses  or  acknowledgement,  and  is  not  proved  to  be 
based  on  any  new  consideration. 

The  decree  of  the  chancellor  should,  in  our  judgment,  be 
affirmed.  * 
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Turner  v.  Flinii. 

BiU  m  Equity  for  Foreclosure  of  Mortgage. 

1.  Rights  of  innocent  sufferers  by  wrongful  act  of  third  person^  as  be- 
tween themselves, — When  one  of  two  innocent  persons  must  suffer  from 
the  tortious  act  of  a  third,  he  must  suffer  the  consequences  who  gave  the- 
aggressor  the  means  of  doing  the  wrongful  act. 

2.  Same;  equitable  estoppel. — Where  a  mortgagee  of  lands  indorses  on 
the  mortgage  a  receipt  for  the  secured  debt  before  its  maturity,  and  in- 
trusts  it  to  the  possession  of  the  mortgagor,  pursuant  to  an  agreement 
between  them ;  and  the  mortgagor,  being  in  possession  of  the  lands,  sells 
and  conveys  them  to  a  third,  person,  to  whom  he  also  shows  the  mort- 
gage and  indorsement  thereon ;  the  mortgage  can  not  be  established  and 
enforced  against  such  purchaser,  after  he  has  paid  the  purchase-money 
without  notice  of  the  agreement. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  2l8t  May,  1880,  by  Mrs. 
Rebecca  Turner,  against  William  R.  Flinn,  Robert  Flinn,  and 
Henry  Jones ;  and  soaght  to  foreclose  a  mortgage  on  a  tract  of 
land.  The  mortgage,  a  copy  of  which  was  made  an  exhibit  to 
the  bill,  was  datM  tne  4th  October,  1871,  and  was  executed  by 
said  W.  R.  Flinn  alone ;  but  the  note  which  it  was  given  to 
secure  was  signed  by  said  W.  R.  Flinn,  Henry  Jones,  and  Bun- 
bury  Flinn,  as  joint  makers,  and  was  payable  on  1st  Novem- 
ber, 1872.  The  note  was  renewed  several  times,  and  the  name 
of  said  Bnnbury  Flinn  having  been  dropped,  the  balance  due 
on  the  secured  debt  was  evidenced  bv  the  joint  note  of  said 
W.  R.  Flinn  and  Henry  Jones,  which  was  made  an  exhibit  to 
the  bill.  The  mortg^e  was  in  the  possession  of  said  W.  R. 
Flinn  when  the  bill  was  filed,  and  that  fact  was  alleged  in  the 
bill ;  bnt  it  was  alleged,  also,  that  said  mortgage  had  never  been 
paid,  satisfied,  discharged,  or  surrendered,  and  that  it  was  still 
a  subsisting  security  w  the  balance  due  on  the  original  debt. 
Robert  Flinn  was  joined  as  %  defendant,  under  an  allegation 
that  he  was  in  possession  of  the  lands  conveyed  by  the  mort^ 
gage,  "  claiming  bv  and  under  some  contract  of  lease  or  nur- 
chase  from  said  W.  R.  Flinn."  Each  of  the  defendants  nled 
an  answer,  and  each  denied  that  the  mortgage  was  a  valid  and 
subsisting  securitv ;  though  W.  R.  Flinn  and  Jones  admitted 
that  the  note  made  an  exliibit  to  the  bill  showed  the  balance 
still  due  on  the  original  note  secured  by  it.  Robert  Flinn 
alleged  that  the  mortgage  had  been  satisfied  and  discharged  long 
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before  he  purchased  the  lands  from  W.  R.  Flinn ;  that  at  the 
time  of  his  purchase,  in  Febmarj,  1877,  and  before  he  paid  the 
porchase-money,  W.  R.  Flinn  informed  him  that  there  had  been 
-a  mortga^  on  the  land  in  favor  of  Mrs.  Rebecca  Turner,  but 
«aid  that  it  had  been  discharged  and  cancelled,  and  produced 
and  exhibited  to  him  the  original  mortgage,  with  Mrs.  Turner's 
receipt  indorsed  on  it ;  and  he  claimed  to  be  entitled  to  protec- 
tion as  a  honajlde  purchaser  for  valuable  consideration  without 
notice. 

The  complainant's  receipt,  indorsed  on  the  mortgage,  was  in 
these  words :  "  Received  the  within  amount,  November  17th, 
1871."  In  reference  to  this  receipt,  the  answer  of  W.  R.  Flinn 
contained  these  allegations :  ''  After  the  execution  and  delivery 
of  said  mortage,  complainant  came  to  respondent,  and  told 
him  that  she  desimi  to  cancel  and  surrender  said  mortgage — 
that  she  had  plenty  of  security  without  it ;  and  thereupon  she 
•cancelled  said  mortgage  in  writing,  and  surrenderea  it  to 
respondent,  and  he  has  held  it  ever  since,"  The  complainant 
herself  thus  testified  in  reference  to  this  matter :  '^  I  have  not 
Been  the  ori^nal  mortgage  since  November,  1871,  when  I 
placed  it  in  tne  possession  of  said  W.  R.  Flinn.  At  that  time, 
one  D.  H.  Hill,  pretending  to  have  some  claim  against  me, 
brought  suit  against  me,  and  gamisheed  W.  R.  Flinn  and  Henr^ 
Jones,  who  were  indebted  to  me  as  aforesaid.  Thinking  this 
claim  an  unjust  one,  and  being  unwilling  to  have  my  claim 
against  said  Flinn  aiyl  Jones  complicated  in  the  case,  I  made 
an  agreement  with  said  W.  R.  Flinn,  who  acted  for  himself 
and  Jones,  in  substance  as  follows :  I  agreed  to  cancel  the 
«iid  mortgage,  and  deliver  it  to  W.  R.  Flinn,  who  on  his  part 
agreed  that  the  cancellation  was  to  be  considered  in  reality  as  a 
nullity,  as  no  money  had  been  paid  on  the  secured  debt,  and  no 
other  consideration  for  the  cancellation  was  given.  I  complied 
with  my  agreement,  by  cancelling  the  mortgage,  and  putting 
it  in  his  possession ;  and  said  W.  R.  Flinn  agreed  with  me,  at 
the  same  time,  that  he  would  return  the  mortgage  to  me  when- 
ever Hill  ceased  to  prosecute  his  pretended  claim  against  me." 
W.  R.  Flinn  thus  testified  as  to  these  matters :  ^^  GDinplainant 
oame  to  me  on  the  17th  November,  1871,  and  said  that  Buell  (?) 
had  threatened  to  sue  her  for  a  debt  she  owed  him ;  that  she 
had  security  enough  for  the  debt  I  owed  her,  exclusive  of  the 
mortgage  on  the  land,  and  that  she  would  cancel  the  mortgage, 
£0  that  I  could  take  it  cancelled  to  Buell,  and  thereby  prevent 
him  from  jgamisheeing  me  for  her  debt.  She  did  cancel  it,  and 
told  me  she  had  no  claim  on  the  land,  and  that  I  could  so 
aisle:  to  others.  I  did  show  it  to  Buell  and  others,  and  told 
them  that  it  had  been  canoeHed.  .  I  told  said  Robert  Flinn,  at 
the  time  of  his  purchase,  that  the  mortgage  had  been  cancelled. 
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and  exhibited  the  mortgage  to  him,  with  the  complainant's  re* 
ceipt  thereon  indorsed.  It  was  admitted  that  a  discharge  or 
satisfaction  of  the  mortgage  had  never  been  entered  on  the 
record. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill ;  and  his  decree  is  now  assigned  as  error. 

R.  M.  Williamson,  for  appellant. — The  indorsement  on  the 
mortgage  is  not  a  release,  or  acknowledgment  of  satisfaction,  but 
is  simply  a  receipt,  and  is  open  to  explanation,  at  least  between 
the  parties.— 1  Brick.  Digest,  860,  §§  809-10.     It  is  fully  ex- 

Slained,  and  it  is  shown  that  a  greater  part  of  the  mortgage 
ebt  is  still  unpaid,  leaving  the  mortgage  a  valid  securitv  for  it, 
unless  the  purchaser  can  claim  protection  against  it.  1* he  pos- 
session of  tlie  secured  note,  by  the  mortgagor,  would  raise  the 
presumption  that  it  had  been  paid ;  but  no  such  presumption 
arises  from  his  possession  of  the  mortgage,  which  had  been  duly 
recorded. — Harrison  v.  Railroad  Co,^  19  N.  J.  Eq.  488 ;  Pax- 
heiiner  v.  Gunn^  24  Mich.  372.  The  mortgage  having  been 
recorded,  and  no  entry  of  satisfaction  made  of  record,  the  pur- 
chaser was  put  on  inquiry  ;  and  the  receipt  ought  to  have  excited 
inquiry,  since  it  was  given  long  before  the  maturity  of  the  debt, 
and  had  never  been  followed  up  by  an  entry  of  satisfaction  on 
the  record.  The  purchaser  admits  that  he  was  informed  there 
had  been  a  mortgage  on  the  land,  and  a  man  of  ordinary  pru- 
dence would  have  made  further  inquiry  Wefore  completing  the 
contract ;  failing  to  make  any  inquiry,  he  is  chargeable  with 
notice  of  all  facts  which  inquiry  would  have  developed. 

G11NTER&  Blakey,  cmitra. — The  facts  make  out  a  clear  case 
of  enuitable  estoppel. — Dickerson  v.  Col^rom^  10  Otto,  578; 
Hendricks  v.  Kelly ^  64  Ala.  388 ;  Baker  v.  Humphrey^  11  Otto, 
494 ;  Cincinnati  v,  White^  6  Peters,  431 ;  Brown  v.  Wheeler^ 
17  Conn.  353;  Lasselle  v,  Bamett,  12  Amer.  Dec.  217.  Re- 
ceipts and  discharges  in  writing  must  have  effect  according  to 
the  intention  of  the  parties. — Code,  §  3039 ;  Hart  v.  Freeman^ 
42  Ala.  567. 

BRICKELL,  C.  J.— The  undisputed  fact  is,  that  the  appel- 
lant  deliberately  indorsed,  upon  the  face  of  the  mortgage  she 
now  seeks  to  foreclose,  an  acKuowledgement  of  its  satisfaction, 
and  then  intrusted  it  to  the  possession  of  the  mortgagor.  It  is 
a  fact  fully  proved,  that  while  in  possession  of  the  lands,  the 
mortgagor  made  a  sale  of  them,  for  a  valuable  consideration,  to 
the  appellee,  Robert  Flinn,  to  whom  the  mortgage,  with  the 
acknowledgment  of  satisfaction,  was  shown,  and  who  paid  the 
purchase-money,  and  received  a  conveyance,  without  notice,  and 
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in  ignorance  of  the  agreement  between  the  appellant  and  mort- 
gagor, upon  the  faith  of  which  she  now  avers  the  acknowledg- 
ment of  satisfaction  was  made,  and  possession  of  the  mortgage 
intrusted  to  the  mortgagor.  If  the  appellant  came  into  court 
with  clean  hands,  she  could  not  be  relieved.  The  law  simply 
utters  the  suggestion  of  common  sense  and  justice,  in  declanng 
that,  "  when  one  of  two  innocent  persons  must  suffer  from  the 
tortious  act  of  a  third,  he  who  gave  the  aggressor  the  means  of 
doing  the  wrong  must  bear  the  consequences  of  the  act." — Bank 
of  Kentucky  v.  Schuylkill  Bank^  Parsons'  Select  Eq.  Cases,  248. 
I^t  the  decree  of  the  chancellor  be  aflBrmed. 


Crowder  v.  Morgan.  ___ 

l3'635l 

Action  an  Writ  of  Error  Bond, .  MSiiSSi 

1.  Appeal  or  writ  of  error  bond  in  Federal  courts;  costs  recoverable  on 
affirmance,  though  bond  tiot  operative  as  supersedeas. — In  an  action  on  an 
appeal  or  writ  of  error  bond,  >riven  on  the  removal  of  a  judgment  from  a 
Circuit  Court  to  the  Supreme  Court  of  the  United  States,  and  conditioned 
that  the  appellant  or  plaintiff  **  shall  prosecute  said  writ  of  error  to  effect, 
and  answer  all  damajjes  and  costs  if  he  fail  to  make  his  plea  good  "  (U. 
S.  Rev.  Stat.  ^§  1,000  et  seq.),  although  the  bond  mav  not  operate  as  a 
supersedeas  of  the  judgment,  a  recovery  may  be  had  tor  the  costs  of  the 
appeal,  if  the  judgment  is  aftirmed. 

2.  Same;  icfien  operative  as  supersedeas. — Under  the  United  States 
statutes  regulating  writs  of  error  and  appeals  (Rev.  Stat.  §§  1,000  el  seq.), 
as  judicially  construed  by  the  Federal  courts,  the  bond  does  not  operate 
as  a  supersedeas  of  the  judgment,  unless  it  is  approved  by  a  justice  or 
judge  of  the  Circuit  Court,  and  a  copy  of  the  writ  of  error  is  deposited, 
tor  the  adverse  party,  with  the  clerk  of  said  court. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake 

This  action  was  brought  by  Mrs.  Nannie  A.  Morgan  and  her 
infant  children,  suing  by  her  as  their  next  friend,  against  John 
M.  Crowder  and  Mrs.  S.  L.  Davis ;  and  was  commenced  on  the 
18th  September,  1880.  The  action  was  founded  upon  a  penal 
bond  signed  by  the  defendants  jointly  with  the  Piedmont  and 
Arlington  Life  Insurance  Company,  for  whom  they  were  sure- 
ties, which  was  dated  January  2d,  1877,  and  conditioned  as  fol- 
lows :  "  Whereas^  lately,  at  a  regular  term  of  the  Circuit  Court 
of  the  United  States  for  the  Jmddle  District  of  Alabama,  at 
Montgomery,  in  said  State,  in  a  suit  depending  in  said  court 
between  said  Nannie  A.  Morgan,  Minnie  Bell  Morgan,  George 
W.  Morgan,  and  IdaC.  Morgan,  as  plaintiffs,  and  the  Piedmont 
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and  Arlington  Life  Insurance  Company  as  defendant,  judgment 
was  rendered  against  the  said  defendant,  for  the  sum  of 
$5,217.59;  and  the  said  defendant  having  obtained  a  writ  of 
error,  and  filed  a  cop^  thereof  in  the  clerk's  office  of  said  conrt, 
to  reverse  the  said  ludgment  in  the  said  suit,  and  a  citation 
directed  to  the  said  Nannie  A.  Morgan  "  and  her  said  children, 
^'  citing  and  admonishing  them  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States,  to  be  holden  at  Washin^n  on  the 
second  Monday  of  October  next :  Now,  the  condition  of  the 
above  obligation  is  such,  that  if  the  said  Piedmont  and  Arling- 
ton Life  Insurance  Company  shall  prosecute  said  writ  of  error 
to  effect,  and  answer  all  damages  and  costs  if  it  fails  to  make 
its  plea  good,  then  the  above  obligation  to  be  void,"  &c. 

The  complaint  contained  two  counts.  The  first  count  set  out 
the  bond,  with  the  indorsements  thereon ;  alleged  the  affirmance 
of  said  judgment  by  the  Supreme  Court,  during  its  October 
term,  1879,  with  $500  damages,  besides  costs,  which  were  taxed 
at  $140.05 ;  and  alleged  the  following  breach  of  the  condition 
of  the  bond :  "  That  the  said  Piedmont  and  Arlington  life 
Insurance  Company  has  failed  to  make  its  plea  good,  and  has 
failed  to  prosecute  its  said  writ  of  error  to  effect ;  and  has  failed 
to  pay  and  answer  said  judgment  of  said  Circuit  Court,  in  said 
bond  described,  together  with  the  lawful  interest  thereon  since 
the  rendition  thereof ;  and  has  failed  to  answer  and  pay  the 
said  sum  of  $500,  so  awarded  as  damages  to  plaintiffs  by  said 
Supreme  Court ;  and  has  likewise  failed  to  pay  and  answer  said 
sum  of  $140.05,  costs  in  said  Circuit  Court,  as  taxed ;  but  has 
allowed  the  same  to  be  and  remain  unpaid,"  &c.  There  was  a 
demurrer  to  this  count,  alleging  several  specific  causes  of  de- 
murrer, which  were  in  substance — 1st,  that  the  bond  was  with- 
out consideration,  because  it  appeared  on  its  face  to  have  been 
given  and  intended  as  a  9uperseaeas  bond,  and  was  not  taken  or 
approved  by  a  justice  or  judge  of  said  Circuit  Court ;  2d,  that 
the  bond  was  not  valid  ana  operative,  because  it  was  not  averred 
or  shown  that  a  copy  of  the  writ  of  error,  for  the  adverse  party, 
was  lodged  with  the  clerk,  or  filed  in  his  office ;  3d,  that  the 
complaint  showed  that  the  bond  was  not  taken  within  the  time 
prescribed  by  law,  and  by  an  officer  authorized  to  take  it.  The 
same  causes  of  demurrer  were  also  assigned  to  the  second  count, 
which  set  out  the  order  allowing  the  writ  of  error,  and  direct- 
ing that  it  should  operate  as  a  stypersedeasy  on  the  execution  ol 
a  bond  and  its  approval  by  the  clerk  of  the  court ;  allied  the 
execution  of  the  bond  and  its  approval  by  the  clerk,  whereby 
it  became  operative  as  a  superaeaeoLS ;  allied  also  tne  affirm- 
ance of  the  judgment  by  the  Supreme  Oourt,  with  damages, 
interest,  and  costs ;  and  allied  as  breaches,  in  substantially  the 
same  language  as  the  first  count,  the  failure  to  pay  said  jndg- 
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ment,  intereBt,  damages,  or  costs.  The  court  overmled  the  de- 
murrers, and  the  defendants  then  pleaded,  ^4n  short  by  consent, 
Ist,  the  general  issue,  with  leave  to  five  in  evidence  an  v  matter 
which,  if  s^ecidl^  pleaded,  woula  be  a  ^ood  plea  in  bar ;  2d, 
want  of  consideration ;  3d,  failure  of  consideration ;  '^  and  several 
special  pleas,  which  averred,  in  substance,  that  the  bond  was 
never  operative  as  a  mj^^sedeas^  because  it  was  not  taken  or  ap- 
proved Qv  a  justice  or  judge  of  the  Circuit  Court,  and  because 
a  copy  of  the  writ  of  error  was  not  lodged  with  the  clerk. 
Issue  seems  to  have  been  joined  on  all  of  these  pleas. 

On  the  trial,.  ^  the  bill  of  exceptions  shows,  the  plaintifis 
offered  in  evidence  a  certified  transcript  of  the  record  of  the 
cause  in  which  the  said  bond  was  taken,  showing^  the  judgment 
rendered  in  said  Circuit  Court  of  the  United  States  at  Mont- 
gomery, the  order  granting  the  writ  of  error,  the  writ  of  error 
and  bond,  and  the  certificate  of  affirmance  issued  by  the  clerk 
of  the  Supreme  Court  of  the  United  States  at  Washington. 
The  judgment  of  said  Circuit  Court  was  rendered  on  the  15th 
December,  1876 ;  and  the  order  allowing  the  writ  of  error,  which 
was  made  on  the  22d  December,  1876,  was  in  these  words : 
^^  Upon  the  application  of  the  defendant  in  this  cause  for  a  writ 
of  error  and  mjupersedeas  in  this  cause,  it  is  ordered  that  the  de- 
fendant be  allowed  until  the  15th  day  of  January  next  to  file 
its  bond  with  two  sureties,  to  be  approved  by  the  clerk,  pay- 
able and  conditioned  in  the  usual  form,  in  double  the  amount 
of  the  judgment ;  and  when  so  filed,  supersedeas  shall  take  ef- 
fect." The  writ  of  error  was  allowed  by  Hon.  W.  B.  Woods, 
the  presiding  justice  of  said  Circuit  Court,  and  was  marked  by 
the  clerk  ^' Filed  December  22d,  1876;"  while  the  bond  was 
approved  by  the  clerk,  and  marked  bv  him  "  Filed  15th  Jan- 
uary, 1877."  The  defendants  objectea  to  the  admission  of  the 
transcript  as  evidence,  ^^  first,  because  there  is  a  variance  be- 
tween it  and  the  allegations  of  the  complaint ;  second,  because 
it  was  incompetent  and  illegal  evidence."  The  court  overruled 
the  objections,  and  the  defendants  excepted.  This  was  all  the 
evidence  offered  by  the  plaintiffs.  The  defendants  then  proved 
by  J.  W.  Dimmick,  the  clerk  of  said  Circuit  Court  at  Mont- 
gomery, that  the  original  writ  of  error  was  filed  in  his  office, 
but  that  no  copy  thereof  for  the  adverse  party  was  ever  filed 
in  his  office.  Tne  defendants  then  testified,  as  witnesses  for 
themselves,  ^^  that  they  never  appeared  before  the  clerk  of  said 
Circuit  Court,  or  the  judge  of  said  courts  in  reference  to  said 
bond,  its  approval,  their  justification,  and  signatures  to  it ;  that 
they  signed  the  bond  in  Huntsville,  before  A.  W.  McCullouffh, 
United  States  commissioner,  and  had  no  notice  or  knowleage 
of  any  of  the  proceedings  in  said  cause  in  the  Supreme  Court 
of  the  United  States,  further  than  is  disclosed  by  said  bond. 
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until  after  the  judgment  of  affirmance  by  said  Supreme  Court." 
This  being  all  tlie  evidence,  the  court  charged  the  jury,  on 
the  request  of  the  plaintiflEs,  "  that  they  must  find  for  the  plain- 
tiflfs,  if  they  believed  the  evidence;  "  and  further,  '^that  they 
should  return  a  verdict  for  the  plaintiffs,  for  the  amount  of  the 
judgment  of  said  Circuit  Court  at  Montgomery,  with  interest 
thereon  from  the  day  of  its  rendition,  and  for  the  amount  of 
damages  awarded  by  the  Supreme  Court  on  its  affirmance,  in 
addition  to  interest,  but  no  interest  to  be  charged  on  said 
damages."  The  defendants  excepted  to  each  of  these  charges, 
and  requested  the  court  to  instruct  the  jury,  "  if  they  believed 
the  evidence,  they  must  find  for  the  defendants ; "  which  charge 
the  court  refused,  and  the  defendants  excepted  to  its  refusal. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  the 
charges  given,  and  the  refusal  of  the  charge  asked,  are  now 
assigned  as  error. 

Humes,  Gordon  &  Shkfkky,  and  L.  W.  Day,  for  the  appel- 
lants.— The  bond  is,  in  form,  a  statutory  obligation ;  and  each 
count,  in  legal  effect,  declares  on  it  as  such.  Sut,  whether  the 
second  count  be  construed  as  declaring  on  it  as  a  statutory  or 
as  a  common-law  obligation,  the  demurrer  to  it  should  have 
been  sustained ;  because,  if  sued  on  asa  statutorv  bond,. it  never 
had  that  effect,  not  having  been  approved  by  the  judge  of  the 
court,  and  no  copy  of  the  writ  of  error  having  been  lodged  with 
the  clerk ;  and  if  as  a  common-law  obligation,  it  was  not  sup- 
ported by  any  sufficient  consideration,  since  it«  recitals  show 
that  its  sole  consideration  was  the  supersedens  oi  the  judgment, 
and  that  it  did  not  have  that  effect.  It  was  essential  that  the 
bond,  to  have  the  effect  of  a  supersedeas^  should  be  approved 
by  the  judge,  and  that  a  copy  of  the  writ  of  error  should  \ye 
lodged  in  trie  clerk's  office,  as  required  by  statute. — U.  S.  Rev. 
Stat.  g§  1,000  to  1,007;  Goddard  v,  Ordway,  94  V.  S.  672; 
Slaughter  Ilou^ne  emes^  1(>  Wall.  273;  Iludgins  v.  Kemp^ 
18  Ilow.  530;  Adanhn  v.  Imw,  IG  How.  148;  Railroad  v.  Har- 
ris, 7  Wall.  574;  (rihnrd  v,  RusseU,  14  Wall.  402;  Hogan  r. 
Boss,  11  How.  295;  Kitchen  v.  Randolph,  93  U.  S.  86;  ^rff- 
inarshv,  TuthiU,  12  How.  387;  United  States  v,  (^urry,  6  How. 
113;  Coniin'rs  v.  Gonnan,  19  Wall.  661;  1  Cr.  C.  C.  532; 
Bangs  cfe  (h.  v.  Bail  road  Co,,  23  How.  1;  Black  v,  Zacharie, 
3  How.  494;  (TBeilhj  v.  Edrington,  6  Otto,  724;  Nat.  Bank 
V,  Omaha,  6  Otto,  737;  United  States  i\  Hodm,  3  How.  534. 
For  similar  decisions,  under  State  statutes,  Bee^'uMisv.  Holmes^ 
48  Miss.  34 ;  Kv  parte  Sibert,  67  Ala.  349 ;  Mining  Co.  v. 
Bulling,  89  Illinois,  58 ;  7  Daly,  N.  Y.  95  ;  Blanchard  v.  Wdf, 
1  Mo.  App.  520;  Ilani  v.  Greve,  41  Indiana,  531.  The  bond 
was  without  any  consideration,  and  was  not  valid  as  a  coramon- 
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law  obligation. — Sears  v.  Bearsh^  7  La.  Ann.  539;  SewaU  v. 
Franklin,  2  Porter,  493;  WJilUett  v,  IFcwiooAs  8  Ala.  466 ; 
Alston  V.  AUton,  34  Ala.  15 ;  Steele  v,  Tutwiler,  63  Ala.  369 ; 
Copelandv.  Cunningham,  63  Ala.  394.  The  defendants  are 
not  estopped  from  assailing  the  consideration  or  validity  of  the 
bond. — Ada/fns  v.  Olive,  57  Ala.  250 ;  Benedict  v.  Bray^  2  Cal. 
251 ;  Perry  v.  Hensley,  14  B.  Monroe,  474;  Thornpson  v.  IjOcTc- 
xoood,  15  John.  256;  Merriam.  v.  Railroad  Co,^  17  Mass.  241; 
38  Indiana,  521 ;  Harmier  v.  Cobbs,  2  Stew.  &  P.  383.  If  the 
plaintiffs  were  entitled  to  recover  at  all,  no  proof  of  damage 
being  made,  they  could  only  recover  nominal  damages. — Mar- 
etimv.  Burgess,  67  Ala.  556;  Bagbyv,  Harris,  9  Ala.  173;  Moore 
V.  Anderson,  20  Texas,  224 ;  Probate  Court  v,  Slason,  23  Ver- 
mont, 306 ;  24  Md.  310 ;  13  B.  Monroe,  330 ;  31  Mo.  95 ; 4Kob. 
N.  Y.  372;  Oniaha  Hotel  Co.  r.  Kountze,  17  Otto,  378. 

Jno.  D.  Brandon,  and  W.  R.  Nklson,  eofitra,- -If  the  plain- 
tiffs were  entitled  to  recover  under  either  count,  the  judgment 
will  be  sustained. — Telegraph  Co,  v,  Meyer,  61  Ala.  161 ;  Smith 
<fe  Oaj^y  V.  Aubrey,  19  Ala.  165.  The  demurrer  was  to  each 
count  as  whole,  and  denied  any  right  of  recovery  at  all ;  and  if 
plaintiffs  were  entitled  to  recover  only  the  costs,  the  demuri'ers 
were  properly  overruled.  If  the  bond  should  be  held  defective 
as  a  statutory  supersedeas  bond,  it  is  nevertheless  valid  as  an 
appeal  bond,  and  is  supported  by  a  sufficient  consideration  to 
upnold  it  as  a  common-law  obligation. — Sprmd  v,  Lanyrence, 
33  Ala.  692 ;  Al^t/m  v.  Alston,  34  Ala.  21 ;  Williamson  r.  Woolf, 
37  Ala.  298  ;  Masterson  v.  Matthews,  60  Ala.  r>60 ;  Munter  v. 
Reese,  61  Ala.  395;  Jenkins  i\  Lockard'tt  Adm'r,  66  Ala.  377; 
United  States  v.  Tingley^  5  Peters,  115;  United  States  v, 
Linn,  15  Peters,  315  ;  United  States  v.  Hodmn^  10  Wallace, 
409 ;  Hestei^  v.  Keith  tk  Kelly,  1  Ala.  316 ;   Oayle  v.  Martin, 

3  Ala.  593;  Whitsett  v.  Womaek,  8  Ala.  466 ;  Adains  v,  Olive, 
57  Ala.  249.  But  the  l)ond  was  valid  and  sufficient  as  a  statu- 
tory bond.  The  provisions  of  the  statute  are  directory  merely, 
and  not  mandatory ;  and  being  intended  for  the  protection  and 
benetit  of  appellees,  they  may  waive  any  imperfection  or  in- 
formality. The  bond  was,  in  legal  effect,  taken  by  the  judge, 
acting  through  the  clerk ;  and  it  was  aj)proved  h\  the  clerk, 
under  an  order  which  was  made  at  the  instance  of  the  appel- 
lants, which  was  binding  until  revoked,  and  which  has  never 
been  revoked.  It  was  a  substantial  compliance  with  the  statute, 
and  has  answered  all  the  purposes  of  a  sudersedeas  bond. 
United  States  v.  Thigley,  5  Peters,  128 ;  Davidson  v,  Lanier, 

4  Wallace,  Wl\  Ex  parte  Railroad  Co,.  5  Wallace,  188;  Sey- 
mour V.  Frier y  $  Wallace,  822;  Ruliber  Co,  v,  Goodyear, 
6  Wallace,  153;  Supervisors  v.  Camper,  3  Wendell,  49;  Ohio 
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V.  Bowmcm^  10  Ohio,  445 ;  Fellows  v.  (^ifowon,  4  Wendell,  414 ; 
Clayton  v.  Antony^  18  Grat.  578 ;  Zawtan  v.  Irwm^  9  Wen- 
dell, 236.  The  defendants  are  estopped  from  denying  the 
validity  of  the  bond,  either  as  a  statatory  bond,  or  as  a  common- 
law  obligation. — Herman  on  Estoppel,  §§  229-56 ;  Bigelow  on 
Estoppel,  295-318;  Brandt  on  Suretyship,  §§  29,  80,  363; 
George  v.  BiachopVj  68  111.  237 ;  BoOertaon  v.  Coker,  11  Ala. 
466;JfcClurev.  Cmdough^  17  Ala.  89;  May  v.  Robertson^  13  Ala. 
S6]  Mremen^s  Ins.  Co.  v.  MoMUUm^  29  Ala.  147;  Spefioev. 
BtMedgej  11  Ala.  590 ;  Wriffht  v.  Lang,  66  Ala.  389 ;  12  Ver- 
mont,  39 ;  18  Howard,  289 ;  Mason  v.  Richards,  12  Iowa,  73 ; 
People  V.  Edwards,  9  Oal.  286 ;  McCraoken  v.  Todd,  1  Kansas, 
148;  14  La.  Ann.  736;  Crawford  v.  ffamwn,  9  Geo.  814; 
Bank  v.  Smith,  5  Allen,  413 ;  16  Gray,  478. 

STONE,  J. — This  is  a  suit  upon  an  appeal  bond,  by  which  a 
judgment  of  a  Circuit  Court  of  the  United  States  was  carried 
to  the  Supreme  Court,  and  there  affirmed.  The  complaint  has 
two  counts ;  one  claiming  that  the  bond  is  a  statutory  supersedeas 
bond ;  the  other,  counting  on  it  as  a  common-law  obligation. 
Each  count,  howeyer,  is  sufficient,  if  we  treat  the  bond  sim})ly 
as  a  common-law  undertaking ;  and  each  assigns,  as  a  soecial 
breach,  that  the  appeal  was  not  prosecuted  to  effect,  and  that 
the  costs  of  appeal  were  not  paid.  To  this  extent,  there  can  be 
no  question  that  appellees  were  entitled  to  recoyer,  and  the  de- 
murrer was  properly  oyerruled. — Hughes  v.  Hatohett,  55  Ala. 
539 ;  Brake  v.  Wm,  68  Ala.  596 ;  ShdUm  v.  Otis,  at  the  last 
term.  * 

Under  the  act  of  Congress,  and  the  rulings  thereon,  we  feel 
bound  to  hold  that  the  bond  did  not,  and  could  not,  operate  as 
a  supersedeas.  It  was  not  approyed  by  a  •  judge  of  the  Circuit 
Court,  and  a  copy  of  the  writ  of  error,  for  the  adyerse  party, 
was  not  deposited  with  the  clerk,  as  the  statute  requires. 
Black  V.  Zacharie,  3  How.  U.  S.  488 ;  O'ReiJly  v.  Bdnngton. 
96  U.  S.  724 ;  National  Bank  v.  Omaha,  lb.  737 ;  Railroad 
Company  v.  Harris,  7  Wall.  574 ;  O^Dowdv.  Russell,  14  Wall. 
402 ;  Anson  v.  Railroad  Compamy,  23  How.  1 ;  Hogan  v.  Ross, 
11  How.  IT.  S.  294;  Dammport  v.  Flstch&r,  16  How.  143; 
Hudams  v.  Kemp,  18  How.  530;  Slaughter  House  oases, 
10  Wall.  273,  290;  Goddard  v.  Ordway,  94  U.  S.  672;  Eey. 
Stat.  U.  S.   §§  1,000,  et  seq. 

The  rulings  of  the  Circuit  Court  are  not  reconcilable  with 
the  yiews  aboye  expressed. 

Reyersed  and  remanded. 


*  This  case  has  never  been  reported,  the  opinion  having  been  lost  or 
mislaid.    Rep. 
Vol.  lzxii. 
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Dothard  v.  Denson* 

StattUary  Heal  Action  in  natwre  of  Ejectm&ni. 

1.  Struck  jury  in  civil  cause;  challenge  for  cause, — ^When  a  struck  jury 
iB  demanded  in  a  civil  cause,  although  the  statute  provides  that,  from  the 
liflt  of  jurors  in  attendance  upon  the  court,  fumisned  by  the  sneriff,  "  a 
jury  must  be  obtained  by  the  parties  striking  alternately  one  from  the 
list  until  twelve  are  stricken  off/'  and  that ''  the  jury  thus  obtained  must . 
not  be  challenged  for  any  cause"  (Code,  (  3018) ;  yet  either  party  may 
challenge  a  juror  for  cause,  on  account  of  bia^  or  interest  in  the  particu- 
lar case ;  and  the  fact  that  a  juror  served  in  that  capacity  on  a  former 
trial  of  the  cause,  which  resulted  in  a  mistrial,  is  go<xl  ground  of  chal* 
lenge  for  cause. 

2.  Adverse  possession:  what  constittUes. — ^Although  a  deed  may  be 
necessary  to  show  a  valid  title  to  land,  it  is  not  an  essential  element  of 
adverse  possession,  which  may  be  acquired  and  held  under  a  sale  of 
which  there  is  no  written  evidence. 

3.  Declarations  of  person  in  possession  of  land,-^The  declarations  of  a 
person  in  possession  of  land,  as  to  the  nature  and  character  of  his  pos- 
session, are  competent  evidence  in  his  favor;  but  his  statements  as  to 
the  person  from  whom  he  bought  it,  and  as  to  the  price  paid,  are  merely 
narrative  of  a  past  transaction,  and  are  not  admissible  as  evidence. 

4.  Possession  as  evidence  of  title. — A  plaintiff  in  ejectment  may  recover 
upon  proof  of  possession  merely^  as  against  an  intruder  or  trespasser,  or 
one  wno  does  not  show  a  better  right ;  but  possession  is  presumed,  in  the 
absence  of  all  evidence  to  the  contrary,  to  be  rightful,  and  in  subordina- 
tion to  the  true  title ;  and  the  burden  of  proving  it  to  be  adverse,  as 
against  the  owner  of  the  legal  title,  is  on  the  partv  asserting  it. 

5.  Adverse  possession;  what  constitutes. — Good  faith  in  claiming  posses- 
sion and  title  is  an  indispensable  element  of  adverse  possession ;  but  this 
does  not  imply  or  involve  a  belief  on  the  part  of  the  possessor  in  the 
strength  or  validity  of  his  title. 

6.  Same. — When  a  person  enters  into  the  possession  of  land  as  the 
tenant  of  another,  or  in  subordination  to  the  title  of  another,  his  posses- 
sion does  not  become  adverse  as  against  that  person,  until  there  has  been 
a  disclaimer  and  disavowal  of  his  title,  and  notice  thereof  brought  home 
to  him,  either  actual,  or  so  open  and  notorious  as  to  raise  the  presump- 
tion of  notice ;  and  this  possession  does  not  ripen  into  a  title,  unless  con- 
tinued subsequently,  without  interruption,  for  ten  years. 

Appeal  from  Circuit  Court  of  Cleburne. 

Tried  before  the  Hon.  Lbeoy  F.  Box. 

This  action  was  brought  by  William  Dothard,  against  Philip 
Denson  and  others,  to  recover  the  possession  of  a  small  tract  of 
land,  particularly  deeoribed  in  the  complaint ;  and  was  com- 
menced on  the  17th  July,  1877.  The  defendants  pleaded  the^ 
general  issae,  and  the  statutes  of  limitation  of  ten  and  twenty 
years ;  and  issue  was  joined  on  these  pleas.  On  the  trial,  as 
the  bill  of  exceptions  recites,  ''  the  plaintiff  having  demanded  a 


-w 

541 

JS- 

111 

72 

541 

97 

578 

9r 

503 

97 

600 

72 

541 

96 

187 

72 

541 

100 

400 

loe 

899 

•i2 

5411 

109 

^Vi 

110 

478' 

IM- 

—   " 

72 

641 

iliS- 

M 

TT 

Ml 

l« 

615 

Digitized  by  VjOOQ IC 


542  SUPREME  COURT  [Dec.  Tenn, 

fDothard  v.  Denson.] 

struck  jury^  the  clerk  thereupon  delivered  to  the  counsel  of  the 
plaintiff,  and  to  the  counsel  of  the  defendant,  a  list  of  each 
panel  of  the  jurors,  there  being  twelve  jurors  on  each  panel  at 
the  time.  The  plaintiff's  counsel  moved  the  court  to  exclude 
two  of  the  jurors  from  the  panel,  on  the  ground  that  they  had 
been  members  of  the  jury  at  a  previous  term  to  which  this 
cause  was  submitted  for  trial,  when  there  was  a  mistrial;  and 
this  objection  was  admitted  by  the  defendants  to  be  true.  The 
plaintiff  moved  the  court  to  exclude  said  two  jurors  from  the 
panel,  and  to  have  tlieir  places  supplied  by  qualified  jurors ; 
which  motion  the  court  overruled,  and  the  plaintiff  excepted. 
The  defendants  struck  one  of  said  jurors  from  the  panel,  and 
the  other  served  on  the  trial." 

The  plaintiff  proved  his  possession  of  the  land  in  1844,  or 
1845,  and  the  payment  of  rent  to  him,  for  several  years,  by 
persons  who  were  digging  for  gold  on  the  land,  or  cultivating 
small  detached  portions;  and  his  purcha^of  the  land,  in  1870, 
at  an  administrator's  sale.  A  witness  for  the  plaintiff  testified, 
that  before  Denson  built  a  house  on  the  land,  in  1851,  or  1852, 
he  asked  and  obtained  plaintiff's  permission  to  build ;  and  that 
he,  witness,  then  a  slave,  was  sent  by  plaintiff  to  assist  in  put- 
ting up  the  house.  Other  witnesses  for  plaintiff  testified  to  de- 
clarations made  by  Denson,  at  various  times  during  the  years 
1863-4,  1869,  and  1873,  disclaiming  title  in  himself,  and 
acknowledging  that  he  held  under  plaintiff.  Said  Denson,  tes- 
tifying as  a  witness  for  defendants,  denied  that  he  had  ever 
asKcd  plaintiff's  permission  to  build,  or  had  ever  held  under 
him,  or  acknowledged  his  title  in  any  way ;  and  he  claimed  to 
have  bought  the  land,  by  verbal  contract,  from  one  Curran 
Pettitt.  D.  Y.  Crider,  a  witness  for  defendants,  "  testified  that, 
from  the  time  Philip  Denson  built  on  the  land,  he  mined  on 
all  the  lands  sued  for,  up  to  the  time  he  cleared  and  inclosed 
them  for  farming  purposes ;  and  that  in  1844,  prior  to  said 
Denson's  purchase  from  Pettitt,  hereinafter  mentioned,  one 
Putnam  lived  on  said  west  half,  and  had  a  cabin  and  a  cleared 
patch  on  it.  Defendants  proposed  to  prove  by  said  witness, 
that  said  Putnam,  at  said  time  above  named,  sold  his  interest 
in  said  west  half  to  Curran  Pettitt,  for  a  wagon  and  steers ;  that 
the  sale  was  verbal,  there  being  no  writings,  and  the  parties  be- 
ing at  the  time  in  the  road  at  Arbacoochie."  The  plaintiff  ob- 
jected to  the  admission  of  this  testimony,  ''  on  the  ground  that 
it  was  illegal  and  irrelevant,  and  because  the  said  sale  was  not 
in  writing."  The  court  overruled  the  objection,  and  allowed 
the  testimony  to  go  to  the  jury  "  as  evidence  under  the  statute 
of  limitations;"  and  plaintiff  excepted.  The  bill  of  excep- 
tions further  states  in  this  connection :  "  There  was  no  evidenoe 
that  Putnam  then  and  there,  or  at  any  other  time,  put  said 
Vol.  Lxxii. 
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Petti tt  in  actual  possession  of  hjs  interest  in  said  land.     Pettitt 


said  sale."  Several  witnesses  for  the  defendants  were  allowed 
to  testify,  against  the  objections  of  the  plaintiff,  to  the  declara- 
tions of  said  Denson,  while  living  on  the  land,  "  that  he  had 
bought  said  land  from  Curran  Pettitt,  and  paid  him  a  valuable 
consideration  therefor ;"  and  to  the  admission  of  these  declara- 
tions as  evidence  exceptions  were  duly  reserved  by  the  plaintiff. 
The  court  refused  six  charges  in  writing  asked  by  the  plain- 
tiff, and  gave  eighteen  charges  asked  l)y  the  defendants.  The 
opinion  of  the  court  renders  it  unnecessary  to  set  out  these 
charges  at  length,  as  the  principles  enunciated  can  be  under- 
stood without  them.  The  refusal  of  the  charges  asked,  the 
charges  given  and  excepted  to,  and  the  other  rulings  to  which 
exceptions  were  reserved  as  above  stated,  are  now  assigned  as 
error. 

Jno.  T.  IIeflin,  and  Aikkn  &  Martin,  for  appellants. 

SMrni  &  Smffh,  cofitra, 

BRICKELL,  C.  J. — The  present  statute,  in  regulation  of 
the  right  of  parties  to  civil  causes  to  demand  a  struck  jury 
(Code  of  1876,  §  3018),  is  not  materially  variant  from  the 
former  statute'  (Clay's  Dig.  459,  §  52).  When  the  right  is  de- 
manded, neither  party, — whether  it  is  the  party  making  the 
demand,  or  his  adversary, — is  to  be  subjected  to  the  hazard  of 
being  compelled  to  submit  the  issue  to  the  verdict  of  jurors 
who  may  be  of  the  regular  panels  in  attendance  upon  the  court, 
and  yet  subject  to  challenge  because  of  bias  or  interest  as  to 
the  particular  case. — Davis  v,  Ilimter,  7  Ala.  135.  The  right 
of  the  parties  to  a  jury  free  from  bias  or  interest  is  not  lost, 
nor  subjected  to  chance  or  peril,  because  one  party,  in  the  ex- 
ercise of  a  legal  right — exercised,  it  is  presumed,  that  an  im- 
partial jury  may  be  secured — demands  a  struck  jury.  Jurors  who 
were  members  of  a  former  jury,  to  whom  the  cause  had  been 
submitted,  discharged,  and  a  mistrial  had,  because  the  jury 
could  not  agree,  are  not  competent  jurors  upon  a  subsequent 
trial  of  the  cause ;  they  are  not  impartial — free  from  the  bias 
of  formed  opinions. — Smith  v,  State^  55  Ala.  1.  The  Circuit 
Court  erred,  in  not  excluding  from  the  panel  the  two  jurors  to 
whom  objection  was  made. 

2.  Prima  facie^  the  sale  of  the  lands  by  Putnam  to  Pettitt 
was  irrelevant.  If  evidence  of  the  sale  had  been  offered,  in 
connection  with  evidence  that  Pettitt  subsequently  sold  to  Den- 
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son,  and  that  he  entered,  claiming  poeseasion  and  title  from  the 
sale,  the  evidence  would  have  been  relevant.  That  there  was  no 
written  evidence  of  sale,  would  not  have  been  material.  A  claim 
of  title,  rendering  a  possession  adverse,  may  rest  upon  a  sale  of 
which  there  is  no  written  evidence.  The  writing  may  be  essen- 
tial, to  render  the  title  valid ;  but  it  is  not  the  validity  of  the 
title  claimed,  which  is  an  element  of  adverse  possession.  The 
daim,  and  intention  to  claim  title  and  possession,  however  the 
title  may  be  derived,  distinguishes  the  possession  from  that  of  a 
mere  trespasser.  But  the  evidence,  not  having  been  offered  in 
connection  with  evidence  of  this  character,  and  no  such  evi- 
dence having  been  subsequently  adduced,  was  improperly  ad- 
mitted.— Ma/rdis  v.  ShacJodforay  4  Ala.  498 ;  Bates  v.  TerreUy 
7  Ala.  129. 

3.  The  declarations  of  Denson,  that  he  bought  the  land  from 
Pettitt,  and  of  the  price  he  paid,  were  inadmissible.  The  de- 
clarations of  a  party  in  possession  of  property,  real  or  personal, 
explanatory  of  the  possession,  are  received  in  evidence  on  the 
principle  of  res  gestm.—l  Brick  Dig  843,  §§  558-59.  But 
nis  declarations  merely  narrative  of  past  transactions,  or  re- 
specting the  source  of  the  title,  or  the  contract  by  which  pos- 
session was  acquired,  are  inadmissible. — lb.  843,  §560. 

4.  The  principal  point  of  contention  in  the  Circuit  Court 
was  directed  to  the  character  of  the  possession  of  the  premises 
by  one  of  the  defendants.  It  seems  not  to  have  been  disputed, 
that  the  possession  had  been  continued  for  a  period  of  time 
which  barred  the  true  owner  of  the  right  of  entry,  and  would 
be  protected  by  the  statute  of  limitations,  if  it  was  adverse. 
Numerous  instructions  were  given  and  refused  upon  this 
point,  which  are  now  assijgned  as  error.  It  would  not  serve 
any  useful  purpose  to  consider  them  separately.  There  are  a 
few  general  principles  governing  this  question,  illustrated  by 
repeated  decisions  of  this  court,  which  were  not  observed  in  the 
giving  and  refusal  of  several  of  these  instructions,  and  obser- 
vance of  which,  upon  another  trial,  will  lead  to  a  just  determi- 
nation of  the  cause. 

The  mere  possession  of  land  is  not  prima  facie  adverse  to 
the  title  of  the  true  owner.  All  presumptions  and  intendments 
are  favorable  to  the  title,  and  possessions  are  not  presumed  to 
be  hostile,  but  rather  in  subordination  to  it.  As  to -an  intruder, . 
or  trespasser,  or  as  to  one  who  does  not  show  a  better  right, 
possession  of  lands,  like  the  possession  of  personal  property,  is 
prima  facie  evidence  of  title,  and  will  support  ejectment,  feut, 
though  this  presumption  attaches  to  the  possession — that  it  is 
an  occupancy  by  right — the  presumption  disappefirs  in  the 
presence  of  the  title.  When  the  title  is  shown  not  to  attend  the 
possession,  but  that  it  resides  in  another,  the  law,  not  favoring 
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wron^,  will  not  presume  that  the  possession  was  taken,  or  is 
held  and  claimed,  in  hostility  to  the  title.  The  burden  of  prov- 
ing the  possession  adverse — that  it  was  taken  and  held  under  a 
claim  of  title  hostile  to  the  title  of  the  true  owner— rests  upon 
the  party  asserting  it. — Brown  v,  Cockrelly  33  Ala.  38 ;  tier- 
hert  V.  tlannck,  10  Ala.  581 ;  Ang.  Lim  <?  385  ;  2  Smith's  Lead. 
Cases,  642. 

A  material  inquiry  in  this  cause — one  the  jury  will  not  fail 
readily  to  solve,  under  proper  instructions — is,  whether  the  de- 
fendant, Denson,  entered  upon  the  lands  in  good  faith,  claim- 
ing title  to  them ;  and  whether  the  possession  and  claim  was 
continuous  and  uninterrupted,  for  the  period  of  ten  years  before 
the  commencement  of  this  suit.  We  say  in  goodfaith^  clairnr 
ing  title;  but  we  must  not  be  understood  as  saying,  that  the  in- 
quiry as  to  good  faith  in  claiming  title  involves  an  inquiry  into 
his  belief  in  the  strength  of  his  title,  or  that  he  had  any  title. 
It  is  good  faith  in  claiming  possession  and  title — the  real  inten- 
tion to  claim  the  possession  as  his  own,  distinct  from,  and  hos- 
tile to^  the  title  of  the  true  owner.  If  that  was  not  his  real  in- 
tention, there  is  an  absence  of  an  indispensable  element  of  ad- 
verse possession.  The  true  owner,  it  may  be,  during  any  period 
of  the  possession,  could  have  resorted  to  legal  riemedies,  and 
ejected  him.  But  he  was  not  bound  to  resort  to  such  remedies 
— it  rested  in  his  election,  whether  he  would  treat  the  pos- 
session taken  without  claim  of  right,  and  not  in  hostility  to  his 
title,  as  an  ouster  or  disseisin,  or  as  dependent  upon  his  pleasure 
for  its  continuance. — Ang.  Lim.  $$  387;  Fanner  v.  Kslava, 
11  Ala  li>28;  Ormond  v.  Martin,  37  Ala.  598 ;  Manly  v. 
Tunilnseed,  37  Ala.  522. 

6.  The  whole  doctrine  of  adverse  possession  rests  upon  the 
presumed  accjuiesceuce  of  the  party  immediately  affected  by 
such  possession.  Therefore  it  is,  when  possession  of  property 
is  originally  held  and  acquired  in  subordination  to  the  title  of 
the  tme  owner,  to  constitute  the  continued  possession  adverse, 
there  must  be  a  disclaimer  of  the  title  of  him  from  whom  the 
possession  was  ac(]uired,  and  an  actual  hostile  possession  of 
which  he  has  notice,  or  which  is  so  open  and  noto  ious  as  to 
raise  a  presumption  of  notice. — Lucas  v,  Daniels,  34  Ala.  188  ; 
SMton  V,  Esluva,  6  Ala.  230;  Alexander  r.  Wheeler,  69  Ala. 
332 ;  Johnson  v,  (hllins,  57  Ala.  304.  If  Denson  originally  en- 
tered upon,  and  acquired  the  possession  of  the  lands,  by  the 
Psrmission  of  Dothard,  he  entered  in  subserviency  to  his  title 
nless  he  has  subsequently,  and  continously  for  the  period  of 
ten  years,  openly  disclaimed  and  disavowed  the  title  of  Doth- 
ard, asserting  an  adverse  right  and  title  in  himself,  of  which 
notice  is  brought  home  to  Dothard,  there  is  no  foundation  for 
35 
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the  operation  of  the  statute  of  limitations. — ZeUer  v.  Eckert^ 
4  How.  289. 

If,  during  the  period  of  the  possession,  Denson  declared  that 
the  lands  were  Dothard's,  or  that  he  was  holding  under  Doth- 
ard,  or  by  his  consent,  the  possession  was  permissive,  not  ad- 
verse. Nor  will  a  continued  possession  after  such  declarations 
avail  to  mature  a  title  under  the  statute  of  limitations,  unless 
Denson  changed  the  character  of  his  possession  by  disavowal 
and  disclaimer,  or  by  the  exercise  of  acte  of  ownership  incon- 
sistent with  a  possession  in  subordination  to  the  title,  of  which 
Dothard  had  notice. — Aiig.  Lim.  §  384.  And  the  declarations 
of  Denson  while  in  possession,  that  he  had  no  title,  or  that  he 
did  not  claim  title,  whether  his  possession  was  or  not  by  per- 
mission of  Dothard,  are  evidence  that  his  possession  was  not  ad- 
verse, capable  of  maturing  into  title  under  the  statute  of  limit- 
ations.— 2   Smith's  Lead.  Cases,  642. 

The  rulings  of  the  Circuit  Court  were  inconsistent  with  these 
views,  and  its  judgment  must  be  reversed,  and  the  cause  re- 
manded. 
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Humes  v.  Bernstein. 

SUduU)ry  Real  Action  in  nature  of  Ejectment, 

1.  Ma^}y  or  diagntm;  wlwyi  adminmbk  (ik  evidence. — A  surveyor,  or  ex- 
pert, testih'ing  as  to  the  form,  configuration,  or  dimensions  of  the  land 
in  controversy,  may  introduce  a  map  or  diagram,  made  by  himself,  to 
aid  in  making  his  tostimony  intelligible;  and  such  map  or  diagram  may 
tlien  be  submitted  lo  the  jury,  to  aid  them  in  understanding  or  remem- 
>>ering  his  testimony.  But  sudi  map  or  diagram  is  not  prima  facie  or 
presumptively  correct,  unless  prepared  by  a  county  surveyor,  after  notice 
to  the  party  in  adverse  interest,  as  provided  by  the  statute  (Code,  §  868} ; 
and  not  having  been  so  prepared,  but  made  l)y  the  witness  without  hav- 
ing the  title-pajHTs  before  him,  and  admitted  by  him,  on  examination  of 
the  deeds,  to  be  incorrect,  it  should  not  be  allowed  to  go  to  the  jurj'  for 
any  purpose. 

2.  Deairriptioii  of  lands  in  sheriff*^  deed. — A  pherifTs  deed  for  land  sold 
under  execution,  described  as  "  part  of  lot  number  seventy  (70),  fronting 
on  Gallatin  street  fifty  (50)  feet,  and  extending  eastwardly  seventy-three 
(73)  feet,"  though  Uu)  indefinite  to  authorize  a  recoverv,*  is  not  void  on 
its  face  for  uncertainty  ;  but,  the  lot  sold  l)eing  further  described  as  **  the 
property  of  Isaac  Jemison  &  C^o.,"  and  the  dimensions  of  lot  seventy  (70) 
benng  shown,  extrinsic  evidence  would  be  admissible  to  show  tliat  Jemi- 
son c^  Co.  only  owned  a  part  of  said  lot  corresponding  with  the  dimen- 
sions given  in  the  deed,  and  to  identify  that  portion. 

3.  Adrerae  poHsession,  and  color  of  title  under  deed. — When  a  vendor 
conveys  by  deed  lands  particularly  designated,  or  described  by  numbers, 
metes  and  bounds,  the  purchaser  acquires  title,  or  color  of  title,  only  to 
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the  lands  within  the  designated  numbers  and  boundaries ;  and  if  he  claims 
adverse  jwasession,  under  color  of  title,  of  adjoining  lands  outside  of  those 
numbers  and  boundaries,  because  his  vendor  was  in  possession  thereof 
at  the  time  his  conveyance  was  executed,  he  must  show  that  the  pos- 
aession  thereof  was  delivered  to  him,  as  a  part  of  the  lands  sold  and  con- 
veyed ;  otherwise,  he  can  not  tack  his  vendor's  prior  possession  to  his 
own  subseciuent  possession,  for  the  purpose  of  making  out  a  title  under 
the  statute  of  limitations. 

4.  Effect  of  adverse  poHsession  on  conveyance. — ^To  avoid  a  conveyance 
of  lands  made  by  one  who  is  out  of  possession,  on  the  ground  of  adverse 
possession  in  another,  it  is  not  necessary  that  the  adverse  possessor 
should  have  color  of  title,  nor  is  it  sufficient  to  show  only  the  exercise  of 
acts  of  ownership  by  him :  to  avoid  the  conveyance,  he  must  be  in  ad- 
verse possession,  "exercising  acts  of  ownership,  and  claiming  to  be 
rightfully  in  possession.'' 

5.  Proof  and  effect  of  acts  of  ownership. — On  the  question  of  adverse 
holding,  or  of  asserted  claim  of  right,  acts  of  owtiership  are  legal  evidence 
to  ^o  before  the  jury ;  but  they  are  not  the  equivalent  of  a  claim  of  right, 
which  is  a  conclusion  of  fact  to  be  drawn  by  the  jury  from  all  the  evi- 
dence, under  appropriate  instructions. 

(>.  Judicial  nalen;  not  affected  by  maintenance ^  or  adverse  poe9e»»ion. — A 
judicial  sale — that  is,  a  sale  made  by  a  public  officer,  nnder  lejral  process 
— is  not  within  the  doctrine  against  mamtenance,  and  its  validity  is  not 
affected  by  the  fact  that  the  land  is  at  the  time  in  tlie  pos.session  of  a 
third  person,  claiming  adversely  to  the  defendant  in  the  process. 

7.  Claim  for  ralnahle  improvements,  and  liability  for  rent. — When  the 
defendant  suggests  on  the  record  adverse  possession  for  three  years  be- 
fore the  commencement  of  the  suit,  and  the  erection  of  valuable  improve- 
ments, the  statute  makes  provision  for  the  manner  in  which,  if  the  sug- 
gestion is  found  true,  the  value  of  the  improvements  and  of  the  use  and  oc- 
'Cupation  of  the  land  shall  be  setoff  against  each  other  (Code,  H  2951-54) ; 
but,  he  is  not  entitled  to  compensation  for  such  improvements,  unless 
thev  were  erected  under  "  the  bona  fide  belief  that  the  property  was  his ;  '* 
and  if  the  jury  find  that  ho  erected  them  **  in  the  mistaken  but  honest 
belief  that  the  land  was  covere<l  by  his  deed,  but  with  no  intention  of 
claiming  the  lot  if  not  embraced  iuhis  deed,  then  he  will  l)e  entitled  to 
the  value  of  his  improvements,  but  must  answer  for  rents  during  the 
time  they  were  being  put  up." 

8.  Construction  and  operation  of  deed;  questions  for  court  and  jury. 
The  construction  of  a  deed  is  always  a  que.'^tion  for  the  court ;  but,  when 
its  construction  and  operation,  as*  to  the  limits  and  boundaries  of  the 
lands  conveyed,  depend  upon  extrinsic  parol  evidence,  its  construction 
and  effect  should  be  stated  to  the  jury  hypothetically,  so  that  they  may 
pass  upon  the  facts.  *    * 

Appkal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  II.  C.  Speake. 

This  action  was  brought  by  Mrs.  E.  C.  Humes  and  others^ 
against  Morris  Bernstein  ;  and  was  commenced  on  the  11th  July, 
1871.  The  premises  sued  for  were  thus  described  in  the  com- 
plaint :  "  Part  of  lot  number  seventeen  in  the  original  plan  of 
said  city  [Huntsville],  fronting  on  Gallatin  street,  commencing 
on  said  street  ninety-nine  feet  from  the  north-west  comer  of 
flaid  lot  number  seventeen,  and  running  thence  southwardly, 
along  said  street,  thirty-eight  and  one-half  feet ;  thence  east- 
wardly,  and  at  right  angles  with  said  street,  one  hundred  and 
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sixteen  and  one-half  feet ;  thence  northwestwardly,  on  a  line 
parallel  with  said  street,  thirty-eight  and  one-half  feet ;  thence 
westwardly,  at  right  angles  with  said  street,  to  the  beginnins: ;" 
and  another  narrow  strip  of  land,  two  feet  wide,  by  ninety-nine 
feet  in  depth,  which  fronted  Clinton  street  on  the  north,  and 
run  back  in  the  rear  to  the  lot  first  described.  This  narrow 
strip  requires  no  particular  notice,  as  the  controversy,  on  each 
trial,  seems  to  have  been  confined  to  the  larger  lot.  The  de- 
fendant pleaded — Ist,  "  that  he  is  not  guilty  of  unlawfully  with- 
holding the  premises  claimed  by  plaintiffs  ; "  2d,  "  the  statute 
of  limitations  of  ten  years;"  3d,  "that  defendant,  and  those 
through  whom  he  claims,  have  liad  and  held  actual  adverse  pos- 
session of  the  premises  sued  for,  under  claim  of  title,  for  more 
than  fifteen  years  before  the  commencement  of  this  suit;"  and, 
4th,  '*  defendant  suggests  that  he,  and  those  whose  possession 
he  has,  for  three  years  next  before  the  commencement  of  thii^ 
suit,  have  had  adverse  possession  of  the  premises  sued  for,  and 
have  made  valuable  improvements  thereon."  Issue  was  joined 
on  all  of  these  pleas. 

The  square,  or  block,  in  which  the  premises  sued  for  are 
situated,  was  bounded  north  by  Clinton  sti-eet,  east  by  Jeffer- 
son street, south  by  Randolph, and  west  by  (rallatin  street;  and 
it  was  subdivided,  according  to  the  original  map  of  the  city, 
into  four  lots  of  equal  size,  numbered  17,  18,  25,  and  26,  each 
of  which  measured  147  feet,  6  inches;  in  width,  and  the  same 
in  length.  Lot  No.  17  was  the  north-west  fourth  of  the  square, 
and  the  defendant  claimed  and  had  possession  of  the  greater 
part,  if  not  the  whole  of  it;  while  the  plaintiffs  owned  the  resi-* 
due  of  the  square,  and  adjoined  his  premises  on  the  east  and 
south.  The  plaintiffs  claimed  the  premises  as  a  part  of  the 
property  whicn  once  belonged  to  the  old  "  Bell  Tavern,"  and 
afterwards  to  the  "Iluntsville  Hotel  Company  ; "  deducing  title 
under  a  deed  from  the  United  States  marshal  to  L.  P.  Walker, 
as  the  purchaser  at  a  sale  under  execution  against  said  hotel 
company,  and  a  subsequent  deed  by  Walker  to  said  plaiqtiffs. 
The  marshal's  deed  to  Walker  was  dated  February  7th,  1870,. 
and  described  the  property  sold  as  ''lots  number  seventeen, 
eighteen,  twenty-five  and  twenty-six,"  bounded  by  the  four 
streets  surrounding  the  square,  and  "  known  as  the  Huntsville 
Hotel  Company's  property ; "  and  Walker's  deed  to  plaintiffs, 
which  was  dated  May  22d,  1871,  contained  the  same  descrip- 
tion. 

The  defendant  bought  his  property  from  R.  W.  ChappelU 
and  received  a  conveyance  dated  December21st,  1861,  in  which 
the  premises  conveyed  were  thus  described :  "'  Parts  of  lot 
numbered  seventeen  in  the  plan  of  said  town,  commencing  at 
the  7wHhrioest  comer  of  a  little  brick  Jiouse  on  Gallatin  street,. 
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and  rnnning  thence  eastwardly,  at  right  angles  with  said  street, 
and  parallel  with  Clinton  street,  seventy-four  and  a  half  feet,  to 
a  stalce ;  thence,  at  right  angles  to  Clinton  street ;  thence  west, 
to  the  north-west  corner  of  said  lot ;  thence,  south,  along  Gal- 
latin street,  to  the  beginning,  being  about  sixty-seven  feet,  and 
containing  not  quite  one-eighth  of  an  acre.  Also,  another  lot  of 
land  in  said  town,  being  part  of  said  lot  seventeen,  lying  east  of 
the  above  described  lot,  known  as  the  lot  on  which  John  G. 
Bingham  once  lived,  and  once  owned  by  Isaac  Jemison  ;  sold  as 
his  property  to  Benjamin  Patterson,  by  John  F.  Mills  as  sheriflE ; 
by  Patterson  sold  to  D.  B.  Turner,  and  by  D.  B.  Turner  to 
Lucy  G.  Hill;  bounded  on  the  east  and  south  by  the  Bell 
Tavern  lot.  Also,  another  lot  of  land,  being  part  of  said  lot 
iiuml>er  seventeen,  bounded  on  the  north  by  the  lot  first  above 
described,  on  the  east  by  the  lot  last  above  described,  on  the 
south  by  the  Bell  Tavom  lot,  and  on  the  west  by  Gallatin 
street ;  supposed  to  front  on  said  street  about  twenty-five  feet, 
and  to  run  back  east  about  seventy-four  feet."  This  descrip- 
tion was  taken  from  the  deed  which  Chappell  had  received  from 
his  vendors,  Josiah  Battle  and  others,  which  was  dated  De- 
cember 20th,  1861,  and  which  contained  covenants  of  warranty 
as  to  the  two  lots  first  described, but,  as  to  the  last  lot,  conveyed 
only  such  title  as  they  had  received  in  their  conveyance  from 
Lucy  G.  Hill,  "  be  it  good  or  bad  ; "  and  Mrs.  Hill's  deed  to  said 
Josiah  Battle  and  others,  dated  April  9th,  1858,  contained  the 
same  description. 

The  plaintiffs  deraigned  title  as  follows:  Patent  from  the 
L^nited  States  to  Leroy  Pope,  granted  in  1809;  deed  from  Pope 
to  Cannon,  dated  Au^st  29th,  1816,  for  said  lot  seventeen ; 
xleed  from  Cannon  to  Price,  dated  December  28th,  1818,  for 
the  same  lot;  deed  from  Price  to  Stokes,  November  23d,  1822, 
for  the  same  lot,  "with  the  reserve  of  twenty-five  feet,  front- 
ing on  Gallatin  street,  where  the  hi*ick  house  stands^  ninning 
back  seventy-four  feet  nine  inches,  at  right  angles ; "  deed  of 
Stokes  to  Rogers,  February  4th,  1823,  for  the  same  property, 
and  with  the  same  reservation ;  deed  of  Rogers  to  Isaac  Jemi- 
son, January  Slst,  1826,  for  the  same  lot,  and  with  same  reser- 
vation ;  deed  of  Acklen,  as  sheriff,  to  Elliott,  April  2d,  1832, 
for  ^''jpart  of  numher  fieve7iteen^  fronting  Gallatin  street  fifty 
feet^  extenah}g eastwardly  seventy-three  feetj  sold  asthe  jyropei^ty 
of  said  Isaac  Jeinison  cfe  Cb."  ;  Elliott  to  Sadler,  March  4th, 
1833,  "  all  that  certain  piece  or  parcel  of  ground  in  said  town 
of  Huntsville,  known  as  part  of  lot  seventeen  in  the  plan  of  said 
town,  fronting  on  Gallatin  street  about  fifty  feet,  and  extend- 
ing eastwardly  seventy-three  feet ;  ^'  Sadler  to  Horton,  April 
7th,  1834,  "  all  that  certain  lot  [part  ?]  of  Xo.  17,  fronting  on  Gal- 
latin street  fifty  feet,and  extending  eastwardly  seventy-three  feet, 
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known  as  the  lot  formerly  owned  by  Isaac  Jeinison ;"  Ilortoa 
and  Robinson  to  Caldwell,  August  18th,  183S,  for  the  same  lot, 
described  in  the  same  words,  with  lots  twenty-five  and  twenty- 
six,  and  two  other  lots  thus  described :  "also,  two  lots  conveyed 
by  Daniel  B.  Turner  and  Benjamin  T.  Moore,  as  trustees,  to- 
wm.  E.  Phillips,  and  therein  aescribed  as  follows:  one,  the  lot 
purchased  by  the  said  Phillips  of  William  McCay,  on  which  is 
situated  the  new  brick  building ;  the  other,  the  lot  bought  by 
said  Phillips  cf  D.  B.  Turner,  in  rear  of  the  same,  on  which  is 
erected  a  frame  stable."  In  the  subsequent  deeds,  down  to  the 
conveyance  to  the  ITuntsville  Hotel  Company,  which  was  dated 
April  16th,  185T,  all  the  property  is  conveyed  by  the  same 
words  of  description,  or  words  substantially  the  same ;  each  iti- 
cluding  "  part  of  lot  number  seventeen,  fronting  on  (xallatin 
street  fifty  feet,  and  extending  eastwardly  seventy-three  feet, 
known  as  the  lot  formerly  owned  by  Isaac  Jemison." 

The  plaintiflEs  introduced  in  evidence,  also,  the  following 
deeds:  (1.)  "Deed  of  Jemison  and  wife  to  A.  Risen,  dated 
July  15th,  1826,  conveying  '  all  that  certain  parcel  of  land,'  &c., 
*  known  as  the  part  of  lot  No.  17,  in  the  plan  of  said  town, 
meted  and  bounded  as  follows :  beginning  on  Gallatin  street,  at 
the  north'We^t  eomei'  of  a  little  hnek  house  sltuute  on  said  lot, 
and  now  occupied  by  James  Hood,  tlie  tailor;  runninoj  thence 
eastwardly,  seventy-four  and  one-half  feet,  parallel  with  Clin- 
ton street,  to  a  stake  on  the  western  boundary  of  a  piece  of 
land  said  Jemison  had  previously  sold  to  one  John  G.  Bing- 
ham ;  thence  northwardly,  about  sixty-seven  feet,  to  Clinton 
street ;  thence  westwardly,  with  said  street,  to  the  north-west 
corner  of  said  lot  No.  17,  seventy-four  and  a  half  feet;  thence 
southwardly,  about  sixty-seven  feet,  with  Gallatin  street,  to  the 
place  of  beginning,  containing  not  quite  one-eighth  of  an  acre, 
more  or  less."  (2.)  "  Deed  of  A.  Rison  to  John  R.  Elliott, 
dated  March  4th,  1833,"  conveying  the  same  lot,  by  the  same 
descriptive  words.  (3.)  "  Deed  oi  Isaac  Jemison  and  wife  to 
John  G.  Bingham,  dated  June  15th,  1827,  conveying  all  that 
certain  lot,  or  parcel  of  ground,"  &c.,  "  known  as  part  of  lot 
No.  17,  fronting  on  Cfinton  street,  containing  forty  feet  in 
front,  adjoining  the  lot  of  A.  Rison  on  the  west,  and  running 
south,  with  his  line,  to  an  alley  extending  from  Gallatin  street 
up  the  rear  line  of  said  lots;  thence  up  said  alley  until  it  inter- 
sects the  boundary  line  of  the  lot  now  owned  by  D.  B.  Turner, 
being  also  part  of  said  lot  No.  17,  and  thence  northwardly,  with 
his  line,  to  the  front  on  (ylinton  street,"  with  the  alley  seven 
feet  wide.  (4.)  "  Deed  of  D.  B.  Turner,  as  sheriff,  to  Wm. 
E.  Phillips,  dated  April  5th,  1836,  conveying  one  lot,  or  parcel 
of  ground,  in  said  town  of  Iluntsville,  upon  (Hinton  street,  say 
front  thirty-three  feet,  more  or  less,  and  running  back  to  the 
Vol.  Lxxii. 
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lot  known  as  the  Bell  Tavern  lot  south,  and  adjoining  the  lot 
of  John  G.  Bingham  on  the  west,  sold  as  the  property  of  Isaac 
Jemison."  (5.)  "  Deed  of  Turner  and  Moore,  as  trustees  of 
Phillips,  to  John  M.  Caldwell,  dated  April  11th,  1836,  convey- 
ing '  all  that  parcel  of  ground  in  Iluntsville,  on  which  is  situ- 
ated the  Bell  Taveni  and  appurtenances,  and  the  new  brick 
building  contiguous  thereto,  erected  on  a  lot  bought  of  Wm. 
McCay ;  also,  lot  bought  of  D.  B.  Turner,  in  rear  of  the  same, 
en  which  is  erected  a  new  frame  stable." 

''  For  the  purpose  of  locating  and  identifying  the  Jemison 
iifty-feet  lot  on  Gallatin  street,  the  plaintiffs  then  introduced 
the  following  deeds,  which  were  afterwards  introduced  by  the 
defendant,  as  evidence  relied  on  by  him  in  deraignment  of  his 
title:"  (1.)  "  Deed  of  Patterson  to  Turner,  dated  August  9th, 
1842,' conveying  lot  known  and  described  as  being  part  of  lot 
No.  17  in  the  plan  of  said  town ;  being  the  same  on  which  John 
G.  Bingham  and  his  family  formerly  resided,  and  which  was 
formerly  owned  by  Isaac  Jemison ;  being  the  same  conveyed  by 
John  F.  Mills,  formerly  sheriff  of  said  county,  to  said  B.  Pat- 
terson, by  deed  dated  April  8th,  1830."  (2.)  ''Deed  of  D. 
B.  TumeV  to  Ilill,  dated  December  19th,  1846,"  conveying  the 
same  lot,  by  the  same  descriptive  words.  Also,  Mrs.  lliirs 
deed  to  Battle,  Battle's  deed  to  Chappell,  and  Chappell's  deed 
to  defendant,  above  described.  These  were  all  the  conveyances 
introduced  by  either  party. 

The  Huh  hrick  house^  mentioned  in  several  of  the  deeds,  was 
torn  down  prior  to  1860,  and  the  dividing  fences  were  all 
destroyed  during  tlie  war.  Several  witnesses,  who  had  resided 
in  Iluntsville  for  many  years,  were  examined  orally  as  to  the 
location  of  the  little  brick  house,  and  the  identity  of  its  site 
with  that  of  a  house  built  by  one  Gurley,  in  1867,  as  the  tenant 
of  defendant,  and  their  testimony  differed  in  material  respects; 
some  of  them  stating  that  Gurley's  house  was  on  the  ground 
where  the  brick  house  stood,  and  others  that  it  stood  south  of 
an  alley  which  separated  Mrs.  IlilPs  property  from  the  property 
of  the  BeU  Tavern^  and  at  the  place  used  by  Mrs.  Kinkle  as  a 
cow-lot  while  slie  kept  the  tavern.  R.  W.  Coltart,  a  witness 
for  the  plaintiffs,  testified,  "  that  he  knew  the  brick-house  lot ; 
that  Mrs.  Hill  consulted  him  about  buying  it  at  tax-sale,  and  he 
advised  her  against  it;  that  she  then  extended  her  fence  so  as  to 
include  it,%  and  continued  to  use  it  until  slie  sold  it  in  1858." 
Britton  Franks,  another  witness  for  plaintiffs,  testified :  ''  Mrs. 
Hill's  lot  did  not  embrace  the  little  brick-house  lot,  but  she 
fenced  it  in.  Don't  know  whether  she  included  the  alley  or 
not.  The  house  the  defendant  has  put  up  lies  south  of  the 
Hill  property."  Z.  P.  Davis,  a  witness  for  defendant,  who  was 
the  proprietor  of  the  BeU  Tavern  from  1851  to  1856,  testified 
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that  he  had  always  considered  the  hotel  property  as  extending 
to  Mrs.  Hill's  fence,  and  that  Gurley's  house  was  north  of 
where  that  fence  stood,  according  to  his  recollection.  M.  W. 
Steele,  a  witness  for  the  defendant,  who  was  a  surveyor  and 
civil  engineer,  and  had  been  a  stockholder  and  director  of  the 
Iluntsvule  Hotel  Company,  testified  that,  in  1807,  he  was  ap- 
pointed by  the  dii-ectors  of  the  company  to  make  a  map  of  the 
lot6>  and  made  a  map,  which  he  produced,  and  which  gave  the 
defendant  137  feet,  6  inches,  front  on  Gallatin  sti-eet,  and  in- 
cluded the  lot  where  Gurley's  house  was  then  standing,  giving 
the  hotel  property  a  front  of  160  feet  on  that  street;  and  that, 
in  the  preparation  of  this  map,  he  did  not  make  any  examina- 
tion or  comparison  of  the  deeds,  but  ran  the  line  where  the  de- 
fendant had  erected  his  fence  south  of  (4urley'6  house.  On 
cross-examination,  the  plaintiffs'  several  deeds  being  exhibited 
to  him  and  compared,  he  further  testified  "  that,  as  an  expert, 
his  conclusion  was  that  they  gave  plaintiffs  fifty  feet  more  front 
on  Gallatin  street  than  said  map  allowed  them ;  that  said  fifty- 
feet  lot  could  be  identified,  and  it  belonged  to  said  hotel  com- 
pany when  said  map  was  made  in  1867;  and  that  said  map  is 
mcorrect,  and  does  not  represent  the  true  ownership  of  said 
fifty-feet  lot  on  (xallatin  street."*'  On  this  evidence,  tne  plain- 
tiffs objected  to  the  admission  of  the  map  as  evidence,  "l>ecau6e 
it  was  mcorrect,  and  was  incompetent  and  illegal  as  evidence, 
and  was  calculated  to  mislead  the  jury;"  and  they  duly  ex- 
cepted to  the  overruling  of  their  objections. 

The  defendant  thus  testified,  as  a  witness  for  himself :  "  That 
the  only  portion  of  lot  Xo.  17  to  which  he  ever  asserted  or  had 
in  fact  any  claim,  right  or  title,  was  that  included  in  the  deed 
made  to  him  bv  Chapnell  in  1^61 ;  that  the  fences  south  of  the 
property  included  in  nis  said  deed  were  destroyed  during  the 
war ;  that  he  leased  the  lot  south  of  any  j)roperty  described  in 
his  said  deed,  in  1865,  to  Jacob  Gurley, — the  terms  of  the  con- 
tract being  that  Gurley  was  to  put  a  house  on  it,  and  to  keep  up 
the  fences  around  it,  and  in  consideration  thereof  was  to  occupy 
the  house  three  years ;  that  Gurley  accordingly  took  possession 
of  said  lot,  inclosed  it,  and  put  up  the  house  that  now  stands  on 
it;  that  Gurley  wa^  in  the  occupancy  of  said  house  under  this 
arrangement,  and  was  paying  him  rent  for  it,  at  the  time  of  the 
deed  from  the  United  States  marshal  to  Walker,  and  at  the 
time  of  the  deed  from  said  Walker  to  plaintiffs;  and  that  the 
only  improvements  made  upon  the  lot  in  controversy  were  the 
said  house  and  fences  erected  under  the  arrangement  and  cir- 
cumstances above  stated." 

R.  Chapman,  witness  for  plaintiffs,  testified,  "  that  the  rental 
value  of  the  property  sued  for  is  ten  dollars  per  month,  payable 
monthly ;  and  that  the  only  improvements  made  upon  the  prop- 
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crty  were  placed  there  by  Jacob  (rurley,  under  a  written  con- 
tract between  him  and  defendant,  by  which  said  Gnrley  was  to 
build  the  house,  and  to  have  the  use  of  it  for  three  years,  in 
consideration  of  having  built  and  placed  the  house  there." 

This  was  all  the  evidence  adduced,  as  to  the  value  of  the  im- 
provements, and  of  the  rents,  or  use  and  occupation ;  and  all 
the  evidence  as  to  the  character  of  the  defendant's  possession. 

On  all  the  evidence  adduced,  the  sul)stance  of  which  is  above 
set  out,  the  court  charged  the  jury,  on  the  request  of  the  de- 
fendant, as  follows :  (1.)  "If  the  jury  tind,  from  the  evi- 
dence, that  at  the  time  the  United  States  marshal  conveyed  to 
Walker,  and  Walker  conveyed  to  plain tifl^,  Bernstein  was  in 
the  actual  possession  of  the  lot  sued  for,  by  himself  or  tenant, 
claiming  it  as  his  property,  the  (juestion  of  title  has  nothing  to 
do  with  the  case,  and  they  must  find  for  the  defendant."  (2.) 
"  If  the  jury  find,  from  the  evidence,  that  Benistein  was  in  pos- 
session of  the  lot  sued  for,  by  himself  or  tenant,  exercising  acts 
of  ownership  over  it,  at  the  time  the  marshal  conveyed  to 
plaintiffs ;  the  deed  of  Walker  is  void  as  to  Bernstein,  and  their 
verdict  must  be  for  the  defendant,  regardless  of  the  question  of 
title."  {S.)  "  If  the  evidence  shows  tliat,  at  tlie  time  Walker 
conveyed  the  lot  in  dispute  to  plaintiffs,  Bernstein  was  in  pos- 
session, by  himself  or  tenant,  exercising  acts  of  ownership  over 
it ;  Walker's  deed  to  plaintiffs  is  void  as  to  Bernstein,  ana  their 
verdiqt  must  be  for  the  defendant."  (4.)  "  The  jury  must 
assess  the  value  of  the  improvements  from  the  evidence  in  the 
case,  and  it  is  immaterial  whether  they  were  put  there  by  Bern- 
stein or  his  tenant."  (5.)  "The  jury  must  find  the  value  of 
the  rent  of  the  property  from  the  evidence  in  the  case ;  and  if 
there  is  no  evidence  as  to  what  the  value  of  the  rent  is,,  without 
the  improvements,  then  they  can  not  return  a  verdict  for  any 
rent." 

The  plaintiffs  duly  excepted  to  each  of  these  charges,  and 
they  now  assign  each  of  them  as  error,  together  with  the  ad- 
mission of  the  map  as  evidence. 

Humes,  Gordon  &  Sheffey,  and  L.  P.  Walker,  for  the 
appellants. 

Brandon  &  Jones,  contra. 

STONE,  J. — In  speaking  of  the  form,  configuration,  and 
dimensions  of  real  estate,  wlien  in  controversy,  a  witness  who 
is  a  surveyor,  or  expert,  may  introduce  a  map,  or  diagram,  to 
aid  him  in  making  nimself  underetood ;  and  when  this  is  done, 
the  map  or  diagram  may  be  submitted  to  the  iury,  as  an  aid  to 
that  body  in  understanding  or  remembering  the  "witness'  testi- 
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mony. — Brldgen  v.  McChndon^  56  Ala.  3^7,  and  authorities 
cited.  But  such  map,  unless  prepared  according  to  section  8H8 
of  the  Code  of  1876,  is  only  testimony  to  be  weighed  by  the 
jury.  It  does  not  rise  to  the  dignity  of  prima  facie  proof. 
Steele,  who  prepared  the  map,  testified  that  he  made  it  without 
ha\nng  any  title-papers  before  him,  and,  hence,  without  having 
the  means  of  knowing  wliether  or  not  it  was  correct.  He  fur- 
ther testified,  on  an  examination  of  the  two  chains  of  title,  that 
the  map  was  not  correct ;  and  he  gave  the  reasons  why  it  was 
not  correct.  It,  therefore,  could  not  aid  the  jury  in  under- 
standing and  remembering  his  testimony,  and  it  should  not 
have  been  allowed  to  go  to  the  jury.  Its  tendency  was  to  con- 
fuse, rather  than  to  enlighten  that  body. 

This  cause  has  l)et*n  twice  before  in  this  court. — Bernstein   f\ 
^w7/?<'^,  60  Ala.  5S2 ;  Mamt^  v.  mme^  71  Ala.  260.     The  testi- 
mony in  the  several  trials  has  not  been  the  same.     The  plaintiflFs' 
title  has  been  heretofore  nuide  to  rest  primarilv  on  the  deed  of 
Acklen,  sheriff,  to  Klliott,   made  in   1832.     ^t  is  sulistantially 
undisputed,  that,  froui    1826  to  that  time,  Jemison  was  the 
owner  of  the  property  in  dispute.     Acklen's  deed  to  Elliott 
describes  the  property  conveyed  as  *'  part  of  lot  number  seven- 
teen, fronting  Gallatin  street  fifty  feet,  extending  eastwardly 
seventy- three  feet,  sold  as  the  property  of  said  Isaac  Jemison 
it  Co."     This  proj)crty,  with   description  corresponding  sub- 
stantially  with  that  given  in  Acklen's  deed,  is  conveyed  iu 
several  mesne  conveyances  from  Elliott  down,  until  it  l)ecame 
incx)rporated  into  the  Hell  Tavern  property.     We  do  not  pro- 
pose to  repeat  here  what  we  said  there,  showing  the  various 
mesne  conveyances.     Wu  refer  to  the  report  of  second  hearing 
of  this  case  (71  Ala.  260),  for  a  full  statement.     The  conten- 
tion of  appellee  is,  that  this  deed  is  void  for  uncertainty  in  the 
.  description  of  the  proi)erty  intended  to  be  conveyed.     Without 
extrinsic  aid,  the  dimensions  of  lot  seventeen  being  given,  it 
certainly  is  too  indefinite.     Hut,  in  construing  written  instru- 
ments, it  is  permissible  to  prove,  not  the  unwritten  intention  of 
the  parties,   but  the  attendant  facts  and  circumstances — the 
(jondition  of  the  pro})ei"ty,  and  of  the  parties  at  the  time — as 
aids  in  the  interpretation.     In  other  words,  you  may  put  your- 
selves in  the  place  of  the  contracting  parties,  and  draw  from 
that  stand-point  any  legitimate  inferences  or  conclusions  (not 
conjectures)  of  fact,  which  tend  to  shed  light  on  the  intention 
of  tne  parties. —  ('lannherf<  v.  Iiifujstajf\  69  Ala.  140;  Tennessee 
ik  Coosa  R.  li.  Co.  V.  ?jtst  AInhama  Railway  Co.^  at  present 
term.     Replying  to  the  argument  that  the  deed  is  void  for  un- 
certainty, we  said,  when   this  case  was  last  here :  "  This  can 
hardly  be  affirmed  as  matter  of  law,  on  the  face  of  the  deeds. 
We  can  not  judicially  know  the  extent  of  that  lot's  front  on 
Vol.  Lxxn. 
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GrallatiD  street.  Its  entire  front  on  that  street,  looking  alone 
to  the  deed,  may  have  been  only  fifty  feet ;  or,  it  may  be  that 
Jemison  at  that  time  owned  a  defined  part  of  the  lot  fronting 
on  Gallatin  street,  measuring  fifty  feet,  and  known  as  the 
property  of  said  Isaac  Jemison."  So,  we  in  eflFect  ruled,  that 
the  deed  was  not  necessarily  void  for  uncertainty ;  but  that,  if 
certain  supposed  proof  was  made,  and  certain  facts  shown,  the 
propert}^  might  be  identified,  and  the  deed  would  thus  become 
operative.  One  phase  of  the  testimony,  in  the  present  record, 
tends  to  show  that  before  Sheriif  Acklen  conveyed  to  Elliott, 
Jemison  had  disposed  of  his  entire  front  of  lot  seventeen  on  Gal- 
latin street,  except  the  part  in  controversy,  which  it  is  contended 
lies  south  of  the  seven-feet  alley. 

In  our  last  consideration  of  this  case,  we  showed  that  the 
deed  from  Battle  to  Chappell,  and  from  the  latter  to  Bernstein, 
apparently  called  for  only  al)out  ninety-two  feet  front  on  Gal- 
latin street,  and  bounded  the  premises  south  on  the  Bell  Tavern 
property.  It  followed,  as  we  then  said,  if  the  property  in  con- 
troversy lay  south  of  that  line,  Bernstein,  by  virtue  of  his  deed 
from  Chappell,  did  not  appear  to  have  either  title  or  color  of 
title  to  it.  Benstein's  title  accrued  in  1801,  and  we  suppose  he 
.had  no  possession  before  that  time.  In  fact,  it  is  not  shown 
that  he  took  any  possession  of  the  property  in  dispute  until  he 
let  the  premises  to  Gurley  in  1865.  The  present  suit  was  com- 
menced in  1871,  much  less  than  ten  years  from  the  time  he  pitt 
Gurley  in  possession ;  and,  deducting  the  period  of  the  war, 
much  less  than  ten  years  from  the  time  he  purchased  from 
Chappell.  Now,  if  this  be  the  sltu^  of  the  disputed  lot,  whether 
Mrs.  Hill,  or  any  precedent  owner  to  liernstein,  occupied  the 
premises  or  not,  neither  Chappell  nor  I^ernstein  purchased  such 

Possessory  right  or  claim;  for  the  deeds  do  not  embrace  it. 
[or  is  there  proof,  even  if  Mrs.  Hill  occupied  the  premises  as 
a  cow-lot,  that  that  occupation  or  possession  was  kept  up  con- 
tinuously, until  Bernstein  took  possesvsion  through  (xurley. 
Bernstein  shows  no  right,  by  the  testimony  in  this  record,  to 
tack  his  possession  tofliat  of  Mrs.  Hill,  beyond  the  land  covered 
by  his  deed.  It  follows  that,  when  this  suit  was  brought,  in 
1871,  Bernstein  had  no  possession  which  could  operate  a  statu- 
tory bar,  against  any  one's  lawful  right  of  entry,  of  any  lands 
which  lay  outside  of  the  boundaries  given  in  his  deed. 

The  remaining  question  arises  on  the  asserted  adverse  hold- 
ing by  Bernstein,  when  Walker  conveyed  to  the  children  of 
Mrs.  Chapman.  When  this  case  was  first  in  this  court — 60 
Ala.  582---6peaking  of  the  infirmity  of  a  title  acquired  by  pur- 
chase while  the  property  was  adversely  held  by  another,  we 
said,  as  the  result  of  our  rulings,  that  to  defeat  the  operation 
of  a  conveyance  thus  made,  it  was  sufficient  that  another  "  is 
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in  possession,  asserts  the  right  to  retain  the  possession,  and  that 
his  claim  is  adverse  to  that  of  plaintiff's  grantor."  And  when 
the  case  was  last  here — 71  Ala.  260 — we  said :  "  To  avoid  a 
deed  made  by  one  out  of  possession,  it  is  enough  if  there  be 
one  in  adverse  possession,  exercising  acts  of  ownership,  and 
claiming  to  be  rightfully  in  possession.  Color  of  title  is  not 
necessary."  The  effect  of  these  rulings  was,  and  is,  that  it  is 
not  enough  to  avoid  a  conveyance  of  property  that  it  is  in  the 
possession  of  another,  who  is  exercising  acts  of  ownership  over 
it.  Acts  of  ownership,  sucli  as  clearing  land,  erecting  houses, 
&c.,  are  not  necessarily  claim  of  ownership,  or  of  right.  These 
may  be  done  by  a  tenant,  as  they  appear  to  have  been  done  by 
(rurley,  without  any  claim  of  right.  Or,  they  may  be  the  acts 
of  a  mere  trespasser  or  adventurer,  without  claim  of  right. 
Or,  they  may  be  the  result  of  a  mistaken  beHef  that  the  true 
line  embraces  the  land  on  which  the  improvement  is  made,  but 
with  no  intention  of  claiming  if  not  within  the  area  covered  by 
the  title.  In  either  case  supposed,  unless  the  possession  is  held 
with  the  intention  of  claiming  the  property,  without  regard  to 
the  title,  or  true  dividing  line,  such  possession  or  holding  is  not 
adverse,  and  will  neither  ripen  into  a  title  by  lapse  of  time,  nor 
defeat  the  operation  of  a  conveyance  by  the  rightful  owner. 
Broiim  V.  CockreU,  33  Ala.  38 ;  Alexander  v.  \Mieeler^  69  Ala. 
332.  It  follows,  that  while  acts,  such  as  are  usually  done  or 
performed  only  by  the  owner,  or  one  asserting  ownership,  are 
legal  evidence  to  go  before  the  jury  on  the  question  of  adverse 
holding,  or  of  asserted  claim  of  right,  they  are  still  only  evi- 
dence to  be  weighed  with  the  other  evidence.  They  are  not 
the  equivalent  of  a  claim  of  right.  The  latter  is  a  conclusion 
of  fact,  to  be  found,  or  not  found,  by  the  jury ;  the  former  is 
only  testimony  tending  to  prove  such  fact.  But  such  acts  need 
not  be  done  by  the  party  himself.  He  may  have  them  done  by 
an  agent  or  tenant ;  and  if  done  for  him,  they  have  the  same 
effect  in  law,  as  if  done  by  him. 

In  the  charges  given  and  excepted  to  are  the  foUovidng 
errors :  Charge  1  is  faulty  in  this,  that  the  rule  against  main- 
tenance does  not  apply,  when  the  sale  is  what  is  called  a  judi- 
cial sale,  or  is  made  by  a  public  officer,  under  legal  process. 
Charges  2  and  3  omit  all  mention  of  claim  of  right,  as  a  nec- 
essary ingredient  in  the  adverse  holding  which  would  avoid 
Walker's  conveyance  to  the  plaintiffs.  Under  the  evidence, 
that  qualifying  clause  should  have  been  inserted  in  these 
charges. 

If  the  defendant  placed,  or  had  placed,  the  improvements 

on  the  premises,  in  tlie  bona  fide  belief  that  the  property  was 

his,  then  his  claim  for  improvements  should   be  entertained 

under  sections  2951  et  seq.,  Code  of  1876.— iT.  O,  <&  S.  R.  Ji. 
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Co.  V,  Jones,,  68  Ala.  48.  Charge  4  is  faulty,  in  that  it  preter- 
mits the  qnestioD  of  bona  fides.  The  case  cited  will  furnish  a 
sufficient  guide  on  another  trial. 

It  is  not  deemed  necessary  to  comment  on  section  2966  of 
the  Code.  If  the  land  in  controversy  is  not  embraced  in  the 
terras  of  Bernstein's  title,  then  he  liad  no  color  of  title,  and  the 
statute  does  not  apply  to  him.  If  it  is  embraced  in  his  deed, 
then  it  would  seem  he  was  in  adverse  possession  under  claim  of 
right,  and  plaintiflFs  must  fail  on  that  ground,  if  for  no  other 
reason. 

We  have  several  times  spoken  of  plaintiffs'  claim  contin- 
gently. We  do  not  thereby  intend  to  say,  that  the  construction 
of  the  deed  is  a  question  for  the  jury.  They  must  judge  of, 
and  determine  the  concomitant  facts,  which  are  aids  in  mter- 
preting  the  instrument ;  but  the  court  must  construe  the  in- 
strument. This  is  done  bv  a  hypothetical  charge,  stating  the 
result,  if  certain  facts  are  found  to  be  proved.  Tlie  jury  passes 
on  the  parol  testimony,  and  determines  what  facts  are  proved. 
The  court  must  determine  what  influence  such  facts,  if  found 
to  exist,  must  exert,  in  interpreting  the  writing.  The  court 
thus  interprets  the  writing,  aided  by  the  surrounding  facts 
which  the  jury  find  to  be  proven.  We,  in  iliainhers  v.  Jiing- 
staffs  svpra^  laid  down  the  true  rule.  We' have  spoken  of  it 
contingently,  for  another  reason.  It  seems  to  be  undisputed 
that  Bernstein's  deed — the  auit-claim  clause  of  it — conveys  the 
lot  on  which  the  little  brick  liouse  once  stood.  Some  of  the 
testimony  in  the  record  tends  to  show  that  the  lot  in  contro- 
versy in  this  suit  is  the  lot  on  which  that  house  stood.  Other 
witnesses  testify  diflfereutly.  It  is  not  for  us  to  determine  the 
weight  of  the  evidence.  The  jury  must  decide  that,  under 
proper  instructions. 

The  last  charge  given,  numbered  live,  is  also  erroneous.  If, 
under  the  rules  declared  above,  the  plaintiffs  are  entitled  to  re- 
cover, they  are  entitled  to  rents,  at  least  to  the  extent  Bern- 
stein has  realized  them ;  and  if,  under  the  testimony,  the  jury 
find  that  Bernstein  had  the  improvements  made,  in  the  mistalcen, 
though  honest  belief,  that  the  land  was  covered  by  his  deed — 
but  with  no  intention  of  claiming  the  lot  if  not  embraced  in 
his  deed — then  he  will  be  entitled  to  the  value  of  his  improve- 
ments, but  must  answer  for  rents  during  the  time  they  were 
being  put  up.  The  law  does  not  contemplate  that  a  mere  Ires- 
passer,  though  innocently,  on  another's  land,  shall  make  any 
profit  thereby. 

The  last  paragraph  above  relates  alone  to  the  question  of 
rents,  in  the  event  plaintiffs  are  entitled  to  recover  under  the 
rules  above  laid  down.  Tlie  omis  rests  on  them,  first,  to  show 
such  right,  as  we  have  intimated  above  it  may  be  shown.     This,. 
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if  done,  will  shift  the  07iys  to  the  defendant,  to  make  good  one 
line  of  his  defense ;  either  that  his  deed  embraces  the  disputed 
ground — in  other  words,  that  the  little  brick  house  stood  on  the 
lot  sued  for ;  or,  that  when  Walker  conveyed  to  the  Chapman 
heirs,  he,  Bernstein,  was  in  adverse  possession  under  claim  of 
right  as  we  have  explained  that  phrase, 
lievei'sed  and  remanded. 

Brickell,  C.  J.,  not  sitting. 


Poteete  V.  The  State. 

Indictment  for  Renting  or  Allowing  Room  to  he  used  for 
Gaviing  Purposes, 

1.  Allowing  room  to  be  used  for  gaming  purposes:  who  is**  owner  or 
proprietor.^' — ^IJnder  the  statute  which  makes  it  a  penal  offense  for  any 
person,  "being  the  owner  or  proprietor  of  any  house,  room,*'  &c.,  to 
rent  or  lease  the  saiiie  for  gaming  purposes,  or  knowingly  to  permit  the 
same  to  be  used  for  any  such  purpose  (Code,  ^  4214),  a  conviction  may 
be  had  against  a  person  who  has  possession  as  a  tenant  or  lessee. 

From  the  County  Court  of  Madison. 

Tried  before  the  Hon.  Wiujam  Richarimon. 

H.  C.  Tompkins,  Attorney-Creneral,  fpr  the  State,  cited  Pierce 
V.  Concord  Railroad'  To.,  51  N.  II.  590;  Ifafl  v.  Brown^  54  N. 
H.  495 ;  Lister  )\  Lohley.  6  Nev.  &  Man.  340. 

SOMERVILLE,  J. — The  defendant  is  indicted,  under  sec- 
tion 4214  of  the  Code  (1876),  for  knowingly  permitting  a  room, 
which  he  had  leased  as  tenant  of  one  Steele,  to  be  used  for 
gaming  purposes.  The  question  is,  whether,  being  a  fnere 
l^ssee^  he  may  be  regarded  as  "  the  owner  or prm>ri£tor^^  of  such 
room,  within  the  meaning  of  the  statute.  We  are  clearly  of 
the  opinion  that  he  can  be.  The  words  ^^  owner  or  vroprietor^^ 
have  no  technical,  legal  signification,  but  are  merely  words  of 
common  parlance.  They  include  any  one  having  a  beneficial 
interest,  whether  such  interest  be  entire  or  partial.  As  said  by 
Lord  Dknman,  C.  J.,  in  Lister  v,  Lobley^  6  Nev.  &  Man.  342, 
"  the  owner  of  the  fee,  and  the  owner  of  a  temi  in  the  land, 
are  each  of  them  an  owner  of  the  land."  The  word  "propri- 
etor "  is  of  larger  signification  than  "  owner,"  and  was  evidently 
added  so  as  to  embrace  any  one  in  control,  receiving  beneficial 
Vol.  lxzii. 
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returns  from  the  class  of  tenements  described  in  the  statute. 
The  two  words,  "  owner  or  proprietor,"  have  been  frequently 
decided  to  include  a  lessee  or  tenant,  in  construing  various 
statutes  in  which  they  occur. — Lister  v,  Zobley,  6  Nev.  &  Man. 
342;  /S.,  7  Adol.  &  El.  124;  Hall  v.  Brown,  54  N.  H.  495; 
Pierce  v.  Concord  Railroad,  51  N.  II.  590. 

The  defendant  was  properly  convicted  under  the  rulings  of 
the  court,  and  the  judgment  is  affirmed. 


O'Neal  V.  KeUy. 

Siaiutoi^y  Rehearing,  after  Filial  Judgment  at  Iaiw ;  Motion 
to  disinisfi  Appeal. 

1.  When  appeal  lies;  and  wJien  mandamuH. — According  to  the  settled 
practice  of  this  court,  an  appeal  lies  from  an  order  refusing  to  grant  a 
statutory  rehearing  a  ter  final  judgment  at  law  (Co<ie,  §^3i6(MS),  be- 
cause sucli  refusal  is  a  final  judgment;  but,  if  a  rehearing  is  improperly 
granted,  the  remedy  for  the  correction  of  the  error,  before  final  judgment 
in  the  case,  is  by  mandamus^  and  an  appeal  does  not  lie. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H  C.  Speakk. 

The  record  in  this  case  shows  that,  on  the  12th  June,  1879, 
an  action  was  instituted  in  said  Circuit  Court,  by  summons  and 
complaint,  in  the  name  of  Emmett  O'Neal,  "  as  administrator 
of  John  Harkins,  and  assignee  of  George  W.  Kar^er,"  against 
Heming  J.  Kelly  ;  that  a  judgment  bv  7iil  dicit  was  rendered 
in  said  cause,  on  the  27th  August,  1881,  which  recites  that  the 
defendant  appeared  and  withdrew  his  pleas;  that  on  the  9th 
November,  1881,  the  defendant  in  the  judgment  filed  his  pe- 
tition, asking  a  rehearing  and  new  trial,  on  the  around  of  sur- 
prise, accident,  or  mistake  (as  more  fully  stated  in  Fx:  parte 
O^Neal,po8t,  p.  560);  and  that  on  the  hearing  of  said  petition, 
with  the  evidence  for  and  against  it,  the  court  set  aside  the 
judgment  in  the  cause,  and  granted  a  new  trial  as  prayed.  The 
appeal  is  sued  out  from  this  order,  or  judgment,  and  it  is  here 
assigned  as  error.  A  motion  to  dismiss  the  appeal  was  sub- 
mitted by  the  appellee,  on  the  ground  that  an  appeal  would  not 
lie  from  such  order,  it  not  being  a  final  judgment. 

Brandon  &  Cooper,  and  Cabaniss  &  Ward,  for  the  motion. 

D.  P  Lewis,  and  E.  O'Neal,  contra. 
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[Ex  parte  O^Neal.] 

Per  Curiam. — At  one  time,  there  was  some  conflict  in  the 
decisions  of  this  court,  as  to  the  proper  mode  of  introducing 
here,  for  revision,  the  action  of  the  City  or  Circuit  Courts  in 
granting  or  refusing  applications  for  a  rehearing  under  the 
statute.— Code  of  1876,  p  3160-61.  To  remove  all  uncer- 
tainty, in  &  parte  North,  (49  Ala.  386),  following  the  earlier 
decisions,  it  was  announced,  that  from  a  judgment  refusing  the 
application  for  a  rehearing  an  appeal  would  lie,  because  that 
judgment  is  final,  disposing  of  the  case;  but,  if  the  application 
was  erroneously  granted,  Uie  order  granting  it  was  not  a  final 
judgment — its  effect  was,  not  a  disposition  of  the  case,  but  its 
restoration  to  the  docket  for  a  new  trial ;  and  prior  to  final 
judgment,  the  only  remedy  for  the  correction  of  the  error  i& 
7nandaimis.  This  is  the  practice  which  has  been  since  pur- 
sued — Ilefin  V,  Rock  MiUs^  58  Ala.  613. 

The  motion  to  dismiss  the  nresent  appeal,  taken  from  an  order 
granting  a  rehearing,  must,  tnerefore,  be  sustained. 


Bx  parte  O'Neal. 

Application  for  Mandaiam  to   Circuit  Courts  hi  matter  of 
Statutory  Rehearing  after  Final  Judgment  at  Law. 

1.  Statutory  rehearing  at  law;  want  of  diligence  in  defending  suit. 
When  an  action  at  law  is  founcled  on  a  bond,  or  promissory  note  under 
seal,  given  for  the  purchase-money  of  land,  the  plaintiff  suing  as  assignee ; 
and  the  (rause  is  continued,  by  consent,  to  await  the  termination  of  a 
suit  in  chancery,  instituted  for  the  purpose  of  setting  aside  the  sale  and 
conveyance ;  so  soon  as  the  defendant  is  informed  of  the  decision  of  the 
chancery  cause,  setting  aside  the  sale  and  conveyance,  and  thereby  es- 
tablishing the  want  or  failure  of  consitleration  of  the  notes,  it  is  his  'duty 
to  prepare  to  defend  the  suit  at  law  ;  and  failing  to  show  due  diligence, 
he  can  not  obtain  a  statutory  rehearing  after  judgment  by  nil  din t  (Code^ 
^  3161 ),  on  the  ground  of  surprise,  accident,  or  mistake. 

Application  by  Emmett  O'Neal,  ad  the  administrator  of  the 
estate  of  John  llarkins,  deceased,  for  a  writ  of  mandamits  to 
the  Circuit  Court  of  Madison,  Hon.  H.  C.  Spkake  presiding,  to 
compel  that  court  to  vacate  and  set  aside  an  order  granting  a 
statutory  rehearing  after  jBnal  I'udgment  in  a  suit  lately  pendu)g 
in  said  court,  wherein  said  O'Neal  was  plaintiff,  suing  **as 
administrator  of  John  Harkins,  and  assignee  of  George  W. 
Karsner,"  and  one  Fleming  J.  Kelly  was  defendant.  That  ac- 
tion was  commenced  on  the  12th  June,  1879,  and  was  founded 
on   two  bonds,   or   promissory    notes  under  seal,  eacii  dated 
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August  12th,  1875,  and  payable  one  day  after  date  to  said 
George  W.  Karsner;  and  tne  complaint  alleged  that  said  bonds 
were  assigned  to  plaintiff  by  said  Karsner.  Judgment  by  nil 
dieit  was  rendered  in  the  cause,  on  the  27th  August,  1881,  for 
8750  debt,  and  $374.80  damages;  the  judgment  reciting  that 
the  defendant  appeared,  and  withdrew  his  pleas.  On  the  9th 
November,  1881,  tlie  defendant  in  said  judgment  filed  his  peti- 
tion in  writing,  verified  by  affidavit,  askmg  a  rehearing,  or  new 
trial,  on  the  following  ^rounds,  as  alleged  : 

"Petitioner  shows  tliat  said  two  bonds,  described  in  said 
complaint,  were  executed  by  him  in  consideration  of  the  con- 
veyance of  land  to  him  by  said  Karsner,  of  date  August  12th, 
1875 ;  which  conveyance  was  set  aside,  and  declared  null  and 
void,  by  a  decree  of  the  Chancery  Court  of  Lauderdale  counter, 
Alabama,  rendered  on  March  30th,  1880,  in  a  suit  to  which  said 
Karsner  and  your  petitioner  were  parties,  instituted  on  18th 
August,  1876;  that  there  was  a  faihire  of  consideration  of  said 
bonds,  and  tliat  your  petitioner  was  prevented  from  making  his 
defense  in  said  suit  in  said  Circuit  Court,  by  fraud  or  mistake, 
and  without  fault  on  his  part,  in  this:  Knowing  that  the 
validity  of  the  conveyance  of  said  Karsner  to  him  was  being 
contested  in  said  Chancery  Court,  and  expecting  said  Karsner  to 
wait  for  the  purchase-money  until  said  contest  was  decided, 
your  petitioner  was  surprised  at  being  sued  on  said  bonds  be- 
fore tlie  termination  of  said  chancery  suit,  and  communicated 
with  said  Karsner,  who  assured  him  that,  by  agreement  with 
the  attorneys  for  the  plaintiff,  said  suit  in  the  Circuit  Court 
would  be  continued  until  the  termination  of  said  chancery  suit, 
and,  if  the  decision  of  said  Chancery  Court  was  adverse  to  the 
validity  of  said  conveyance,  then  said  suit  on  the  bonds  would 
be  withdrawn  ;  and  after  the  termination  of  said  chancery  suit, 
said  Karsner  informed  him  of  the  decree,  and  told  him  that  the 
suit  on  the  bonds  was  at  end.  When  petitioner  was  served  with 
a  copy  of  the  summons  and  complaint  in  said  action,  John  D. 
Brandon,  an  attorney  of  said  court,  was  retained  to  defend  the 
suit  for  petitioner;  and  he  entered  an  appearance  in  the  cause, 
but  never  filed  any  plea.  Petitioner  is  informed  and  believes, 
and  upon  such  information  and  belief  avers,  that  said  Karsner 
wrote  his  name  on  the  back  of  said  bonds,  and  placed  them  with 
the  papers  of  the  late  firm  of  Harkins  &  Karsner,  of  which  he 
was  the  surviving  partner,  intending  thereby  to  transfer  them 
to  said  late  firm  \  tliat  he  delivered  them  to  E.  A.  O'Neal,  to 
enable  him  to  aid  his  defense  of  said  chancery  suit,  with  the  ex- 
pectation that  said  O'Neal  would  return  them  to  him  after  mak- 
ing out  his  brief  in  said  chancery  suit,  and  without  expectation 
of  suit  being  instituted  on  them  ;  that  said  E.  A.  O'Neal  agreed 
with  him  that  the  suit  on  the  bonds  should  be  continued  until 
36 
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the  termination  of  the  chancery  suit,  and,  if  that  was  adverse  to 
the  validity  of  the  conveyance  by  said  Karsner  to  petitioner, 
that  then  said  suit  on  the  bonds  should  be  withdrawn ;  that  said 
Karsner  informed  said  Brandon  of  this  agreement,  and,  after 
the  termination  of  said  chancery  suit,  informed  him  of  the  de- 
cree, and  told  him  that  the  suit  on  the  bonds  was  at  an  end  ;  that 
said  Brandon  wrote  to  said  Karsner,  at  the  August  term  of  said 
court,  1881,  that  the  plaintiff  was  insisting  on  a  judgment ;  and 
that  said  Karsner  never  received  said  Brandon's  letter." 

The  plaintiff  in  the  judgment,  being  made  a  defendant  to  the 
petition,  tiled  a  demurrer  to  it,  assigning  fifteen  specific  grounds 
of  demurrer ;  among  which  were,  that  the  facts  stated  did  not 
negative  negligence  on  the  petitioners  part  in  the  defense  of 
the  suit  at  law,  and  did  not  show  that,  on  another  trial,  he  could 
successfully  defend  against  the  assignee  of  the  bonds.  The 
court  overruled  the  demurrer,  and  an  answer  to  the  petition  was 
then  filed  by  said  plaintiff,  denying  some  of  its  material  allega- 
tions ;  but,  as  the  decision  of  this  court  is  based  on  the  insuffi- 
ciency of  the  petition,  the  answer  requires  no  notice.  On  the 
hearing  of  the  petition,  with  the  evidence  adduced,  the  court 
granted  the  petition,  set  aside  the  judgment,  and  ordered  a  new 
trial  of  the  original  cause;  and  this  order  or  judgment,  fo  which 
the  plaintiff  reserved  a  bill  of  exceptions,  he  now  seeks  to  vacate 
by  his  application  to  this  court  for  a  tnandamns, 

David  P.  Lewis,  for  the  application. 

John  D.  Bkandon,  c(mtra, 

STONE,  J. — The  present  recx)rd  makes  a  case  of  great  hard- 
ship, but  it  is  beyond  our  power  to  relieve  it.  The  petition 
i'AxU  to  show  that  the  petitioner  was  free  from  fault  and  neglect 
in  failing  to  make  his  defense.  When  the  chancery  case  was 
decided  against  him,  that  gave  him  notice  that  he  had  lost  the 
lands  for  which  the  notes  or  bonds  were  given.  Losing  the 
lands,  the  notes  were  without  consideration.  He  should  then 
have  looked  after  the  defense  of  the  suit  at  law.  The  demurrer 
to  his  petition  should  have  been  sustained. — ?Jx  parte  Walker^ 
54  Ala.  577;  Beadle  v.  Graham,  6f>  Ala.  1(^2. 

The  writ  of  inatuhimuH  will  be  granted,  commanding  the  Cir- 
cuit Court  of  Madison  county  to  set  aside  and  vacate  the  order 
granting  a  rehearing,  unless  that  court,  on  being  informed  of 
this  ruling,  itself  make  the  order. 
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Nor^^ood   V.  Memphis    &   Charleston     'SLszz 
Railroad  Company. 

JBUl  in  Equity  by  Creditor^  agamst  Corjyoration  and  Officers^ 
to  enforce  Riuitahle  Lien, 

1.  Misjoinder  of  defendants;  who  may  lake  advantage  of;  error  without 
injury. — When  i>erson8  who  have  no  interest  in  the  subject-matter  of  tlie 
suit,  and  against  whom  no  relief  is  prayed,  are  improperly  joined  as  de- 
fendants to  a  bill,  the  misjoinder  is  a  defense  personal  to  them,  and  the 
other  defendants  can  not  take  advantaj?e  of  it ;  but,  if  the  other  defend- 
ants demur  on  account  of  such  misjoinder,  a  decree  sustaining  the  de- 
murrer, but  without  dismissing  the  bill,  is  error  without  injury  to  the  com- 
plainant. 

2.  Parties  to  bill;  corporation  and  its  officers. — When  a  bill  in  equity  is 
filed  by  a  creditor  against  a  cori>oration,  its  directors  and  officers,  agamst 
whom  no  relief  is  prayed,  and  against  whom  no  fraud,  conspiracy,  or 
breach  of  trust  is  chafge<l,  can  not  be  joined  as  defendants  for  the  sole 
purpose  of  discovery. 

Appeal  froin  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  25th  August,  1882,  by 
William  H.  Norwood,  as  the  administrator  of  the  estate  of 
William  G.  Caperton,  deceased,  suing  as  a  creditor  of  the 
Southern  Railway  Security  Association,  a  foreign  corporation, 
in  behalf  of  himself  and  all  other  creditors  of  said  corporation, 
who  might  come  in  and  make  themselves  parties;  against  the 
Memphis  and  Charleston  Railroad  Company,  a  domestic  cor- 
poration, R.  T.  Wilson,  its  president,  Sanmel  R.  Cruse,  its  sec- 
retary and  treasurer,  and  t/ohn  D.  Rather  and  W.  W.  Garth, 
two  of  its  directors.  The  bill  sought  to  enforce  against  said 
defendant  corporation  an  alleged  equitable  lien  for  the  satis- 
faction of  a  judgment,  which  the  complainant  had  obtained 
against  said  Southern  liailway  Security  Association,  and  on 
which  an  execution  had  been  returned  *'  No  property  found." 
The  material  facts,  as  alleged  in  the  bill,  were  these :  Some 
time  during  the  year  1873,  the  said  railroad  company  leased  its 
road,  rolling-stock,  and  all  its  property  of  Q\er\  kind,  for  the 
term  of  ninety-nine  years,  to  said  Southern  Railway  Security 
Association.  On  the  9th  January,  1874,  while  the  road  was  in 
the  possession  and  under  the  control  of  said  foreign  corporation 
under  this  lease,  the  plaintiff's  intestate,  said  William  G.  Cap- 
erton, was  run  over  and  killed  by  a  train  of  its  cars.  An  action 
was  then  brought  by  said  Caperton's  administrator,  against  said 
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foreign  corporation,  to  recover  damages  for  this  wrongful  act  ; 
and  the  action  having  been  removed  l)y  the  defendant  into  the 
Circuit  Court  of  the  United  States,  the  plaintiff  there  recovered 
a  judgment,  in  October,  1881,  for  $10,000.  While  that  action 
was  pending,  the  plaintiff  sued  out  an  ancillary  attachment, 
whicn  was  levied  on  a  lar^e  quantity  of  cross-ties  and  cord-wood 
as  the  property  of  the  deiendant ;  and  the  bill  alleged  that,  after 
the  rescission  of  the  contract  of  lease,  and  before  the  recovery 
of  the  plaintiff's  judgment,  this  oroperty  was  taken  and  used  by 
the  said  railroad  corporation.  On  or  about  May  1st,  1874,  said 
contract  of  lease  was  rescinded  and  cancelled  by  the  mutual 
agreement  of  the  parties  in  writing,  and  the  railroad  corpora- 
tion again  took  possession  and  control  of  its  road  and  property ; 
and  the  bill  alleged  that  one  of  the  stipulations  of  the  agree- 
ment to  rescind,  and  one  of  the  considerations  on  which  it  was 
founded,  was  the  promise  of  the  defendant  "  to  pay  to  com- 
plainant, and  to  all  other  persons  having  just  debts  or  claims 
for  damages  against  said  lessee  company,  the  amounts  of  their 
respective  debts,  demands  and  damages,  whenever  the  same 
could  be  ascertained  in  a  lawful  way.  The  bill  alleged,  also, 
that  the  Southern  Railway  Security  Association  was  insolvent 
when  the  agreement  to  rescind  the  lease  was  made,  and  was 
known  by  we  defendant  to  be  insolvent ;  and  that  the  defend- 
ant then  had  full  notice  and  knowledge  of  the  plaintiff's  pend- 
ing suit,  *'  and  that  his  claim  for  damages,  in  the  event  he  pre- 
vailed in  said  suit,  would  be  a  lien  on  the  capital  stock  of  said 
railroad  then  in  the  hands  and  possession  of  said  lessee  com- 
pany." It  was  alleged,  also,  that  the  original  contract  of 
rescission,  or  a  duplicate  thereof,  'Ms  in  the  possession  and  cus- 
tody of  said  defendant,  or  some  of  its  principal  officers;  that  a 
discovery  and  the  production  of  said  contract  is  material  to  com- 

Slainant,  to  make  out  his  right  to  the  relief  he  prays ;  that  said 
efendant  railroad  company  is  able  and  can  produce  and  dis- 
cover said  contract  of  rescission,  and  that  such  discovery  is  es- 
sential to  vour  orator's  right  to  recover." 

The  bill  prayed  that  an  account  be  ordered  and  stated,  as  to 
the  amount  due  on  the  complainant's  judgment,  with  interest, 
and  as  to  the  quantity  and  value  of  the  cross-ties  and  cord-wood 
so  used  and  appropriated  by  the  railroad  company ;  "  that  a  de- 
cree may  be  rendered  in  favor  of  complainant,  against  the  said 
Memphis  and  Charleston  Railroad  Company,  for  the  sum  so 
found  to  be  due  to  him ;  that  he  may  be  decreed  to  have  an 
equitable  lien  on  the  capital  stock  of  said  defendant  railroad 
company,  that  went  into  said  defendant's  possession  when  said 
lease  was  rescinded,  and  that  said  lien  may  be  enforced  by  due 
process  of  law ;  that  said  defendants  may  be  compelled  to  dis- 
cover and  produce  to  the  court  said  contract  entered  into  be- 
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tween  said  railroad  companies,  by  which  said  lease  was  rescinded; 
and  for  such  other,  further,  and  additional  relief  as  the  nature 
of  the  complainant's  case  may  require.'^ 

A  demurrer  to  the  bill  was  filed  oy  the  Memphis  and  Charles- 
ton Railroad  Company,  specifying  the  following  as  grounds  of 
demurrer :  Ist,  want  of  equity ;  Id,  misjoinder  of  oefcndants, 
in  that  no  relief  is  prayed  against  any  one  except  respondent ; 
3d,  misjoinder  of  defendants,  in  that  no  relief  is  prayed  against 
Rather  and  Garth  ;  4th,  "  that  by  the  j'oinder  of  said  co-defend- 
ants with  this  respondent,  and  by  seekmg  and  praying  no  relief 
except  as  against  this  respondent,  but  simply  as  to  said  co-de- 
fendants requiring  their  answer  under  oath,  complainant  is  seek- 
ing to  obtain  their  sworn  answers,  to  be  used  as  evidence  in  said 
cause,  and  to  be  relieved  of  proceeding  to  take  their  evidence 
by  deposition,  as  provided  by  the  nilesof  practice  in  this  court; 
and  without  the  observance  of  which  rules  for  the  taking  of 
evidence,  and  by  the  use  of  said  co-defendants'  sworn  answers 
in  lieu  thereof,  this  defendant  is  sought  to  be  deprived  of  its 
right  of  cross-examination,  and  its  other  prescribed  rights  in 
the  premises." 

Tne  cause  being  submitted  to  the  chancellor,  on  the  demur- 
rers, and  on  motion  to  dismiss  the  bill,  for  decision  in  vaca- 
tion, he  overruled  the  demurrer  as  to  the  first,  second,  and  third 
grounds  assigned,  but  sustained  it  as  to  the  fourth,  on  the  au- 
tnority  of  nogan  v,  Br,  Bank  at  Decatur^  10  Ala.  492  ;  and  he 
overruled  the  motion  to  dismiss,  in  order  that  the  complainant 
might  have  an  opportunity  to  amend.  The  sustaining  of  the 
demurrer,  on  that  specific  ground,  is  now  assigned  as  error. 

R.  C.  HrNT,  and  Norwood  &  Norwood,  for  appellant. 

HuMRs.  Gordon  &  Sitkffky,  contra, 

SOMERYILLE,  J.— The  bill  is  filed  by  the  appellant,  as 
complainant,  against  the  Memphis  and  Charleston  Railroad 
Company,  a  body  corporate,  and  also  several  directors  of  the 
company,  who  are  made  defendants  in  their  individual  capacity. 

The  bill  manifestly  makes  no  case  against  these  directors, 
alleging  no  fraud,  conspiracy,  or  breach  of  trust  on  their  part ; 
nor  18  uiere  an^  prayer  for  relief  against  them.  There  is  no  de- 
murrer on  their  part,  however,  for  the  erroneous  misjoinder ; 
and  the  rule  is  well  settled,  that  the  right  of  objection  is  per- 
sonal to  them,  no  co-defendant  being  allowed  to  take  advantage 
of  it.— 1  Brick.  Dig.  753,  g  1(>89. 

The  point  in  the  case  is  this.     The  defendant  railroad  com- 

5 any  interposed  a  demurrer,  based  upon  this  misjoinder  of  the 
irectors ;  and  the  chancellor  erroneously  sustained  it,  no  order 
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being  made  afi  to  the  dismissal  of  the  bill.  Is  this  ruling  not 
an  error  without  injury  to  the  appellant  ?  We  think  it  clearly 
is ;  for  there  is  no  possible  as}>ect  of  the  case  made  by  the  bill, 
in  which  the  complainant  could  be  prejudiced.  As  we  have 
said,  the  directors  were  not  proper  parties  defendant,  and  no 
relief  was  sought  against  them.  It  was  not  permissible  to  make 
them  defendants  for  the  sole  purpose  of  discovery ;  for  mere 
witnesses,  who  are  shown  to  be  cognizant  of  alleged  facte,  can 
never  be  joined  for  such  a  purpose. — Howe  v,  nest^  5  Madd. 
19 ;  Story's  Eq.  Plead.  §  235, 7iote  2.  It  was  competent  for  the 
complainant  to  have  proved  these  facts  by  the  depositions  of 
these  witnesses,  and  no  reason  is  given  why  this  could  not  be 
done.  Their  answers  in  the  case  would  clearly  not  have  been 
evidence  against  the  railroad  company,  their  co-defendant. 
Jvllan  V.  Reynolds,  8  Ala.  680. 

The  decree,  being  without  prejudice  to  the  appellant,  although 
erroneous,  must  be  affirmed. 


Oilman,  Sons  &  Co.  i;.  NeiY  Orleans  and 
Selma  Railroad  Company  and  Im- 
^  ^  migration  Association. 

98    4871 

106  ^         Bill  in  jEquity  by  Judmnent  Creditor  of  Insolvent  Railroad 
iwaro  Corporation :  Cro%%'BiU  between  Holders  of  State-Indorsed 

118  4fi3  Railroad  Bonds, 

1 .  Errors  not  prejudicial  to  appellant. — An  appellant  can  only  com- 
plain of  errors  which  are  prejudicial  to  him ;  hence,  in  a  chancery  cause,  a 
controversy  arising  between  two  or  more  defendants  under  a  cross-bill, 
one  of  them  can  not  assign  as  error  the  dismissal  of  the  original  bill. 

2.  Answer  and  cross-bill,  without  and  under  statutory  provisions. — In 
the  absence  of  statutory  provisions,  an  answer  and  a  cross-bill  are  sepa- 
rate and  distinct  modes  of  defense,  and  can  not  be  blended  in  one  plead- 
ing ;  and  the  statute  which  authorizes  a  defendant  to  embrace  in  his  an- 
swer matters  which  might  be  made  the  subject  of  a  cross-bill,  and  to 
have  it  heard  and  considered  as  a  cross-bill  (Code,  §§  3801-04),  applies 
only  to  those  cases  in  which  relief  is  sought  against  the  complainant  in 
the  original  bill,  and  does  not  authorize  the  answer  of  one  defendant  to 
be  converted  into  a  cross-bill  as  against  another. 

3.  Cross-bill  between  co-defendants. — Independently  of  statutory  pro- 
visions, a  cross-bill  may  be  maintained  by  one  or  more  of  several  de- 
fendants, asking  relief  against  the  original  complainant  and  the  other  de- 
fendants ;  and  when  such  a  cross-bill  has  been  filed  by  one  defendant, 
bringing  the  entire  subject  of  litigation  before  the  court,  a  second  cross- 
bill by  another  defendant  is  unnecessary,  and  is  properly  dismissed. 

4.  State  indorsement  of  railroad  bonds;  bonds  for  first  twenty  miles  of 
road. — Under  the  statute  approved  February  21st,  1870,  entitled  *' An 
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act  to  furnish  the  aid  and  credit  of  the  State  of  Alabama  for  the  purpose 
of  expediting  the  construction  of  railroads  '*  (Session  Acts  186^70, 
pp.  149-57),  it  was  contemplated  that  the  first  twenty  miles  of  the  rail- 
road should  be  completed  and  equipped  from  the  resources  of  the  cor- 
poration, before  any  of  its  bonds  snould  be  indorsed  by  the  State,  and 
that  the  indorsed  bonds  should  be  used  and  appliea  in  the  further 
construction  of  the  road ;  and  the  bonds  referring  on  their  face  to  the 
statute  under  which  they  were  indorsed,  every  person  taking  them  from 
the  railroad  company  was  put  on  inquiry,  and  was  chargeable  with  notice 
of  the  requirements  of  the  statute,  of  the  relation  of  the  State  as  indorser, 
and  of  the  uses  and  purposes  for  which  the  company  could  legally  trans- 
fer them. 

5.  Same;  misapplication  of  said  bonds, — The  company  having  trans- 
ferred its  bonds  to  the  contractor  engaged  in  the  construction  of  the  first 
twenty  miles  of  its  road,  and,  after  procuring  the  State's  indorsement  on 
the  completion  of  said  twenty  miles,  again  delivered  them  to  him  in  pay- 
ment of  the  company's  debt  to  him ;  such  use  of  them  being  unauthorized, 
and  fraudulent  as  af^ainst  the  State,  no  liability  rested  on  it  b^  lirtue  of 
its  indorsement,  while  the  bonds  remained  in  the  hands  of  said  contrac- 
tor, or  were  in  the  hands  of  any  other  person  chargeable  with  knowledge 
of  the  misapplication. 

6.  Same;  rights  of  bona  fide  holder, — ^But,  such  indorsed  bonds  being 
negotiable  instruments,  and  governed  bv  the  same  rules  as  all  other  com- 
mercial paper,  the  State  would  become  liable,  as  an  accommodation  in- 
dorser, to  any  bona  fide  holder  who  acquired  them  for  value,  in  the  usual 
course  of  business,  without  knowledge  or  notice,  actual  or  constructive, 
of  the  misapplication  by  the  company  or  ita  immediate  transferree.  * 

7.  Same;  burden  of  proof  as  to  cJiaracter  of  transfer. — When  a  subse- 
Quent  holder  of  such  bonds  seeks  to  enforce  the  State's  liability  as  in- 
dorser, the  original  misappropriation  of  them  being  shown,  the  law  casts 
on  him  the  burden  of  proving  that  be  acquired  them  in  good  faith,  for 
value,  and  in  the  usual  course  of  business. 

8.  Sam^;  what  is  purchase  for  value f  and  in  usual  course  of  business. 
The  sale  or  exchange  of  sucH  indorsed  bonds  for  shares  of  stock  in  an- 
other railroad  corporation,  or  in  a  joint-stock  company  or  corporation  en- 
gaged in  the  business  of  constructing  railroads  by  contract,  is  an  ordinary 
commercial  transaction ;  and  in  determining  whether  the  i)urchase  is  for 
value,  the  safer  doctrine  is,  when  no  question  of  usury  is  involved,  that 
the  amount  of  the  consideration,  value  oeing  parted  with,  is  only  material 
as  bearing  on  the  question  of  notice. 

9.  Same;  proof  of  notiee,  or  want  of  notice. — In  such  case,  the  pre- 
sumption is  of  a  want  of  notice,  since  it  is  not  probable,  though  possible, 
that  notice  of  the  original  fraud  or  illegality  would  be  communicated  to  a 
subsequent  holder,  thereby  defeating  the  transfer ;  and  the  burden  of 
proving  notice  resting  on  the  party  who  assails  the  title  of  the  holder,  it 
IS  not  enough  to  show  only  that  he  acquired  the  lx)nds  under  circum- 
stances which  would  have  excited,  in  the  mind  of  prudent  man,  suspi- 
cions as  to  the  title  of  the  party  from  whom  he  purchased. 

10.  Subrogation  of  holders  of  indorsed  bonds,  to  Staters  statutory  lien 
and  priority, — ^The  holders  of  such  indorsed  bonds  who  have  acquired 
them  in  good  faith,  for  valuable  consideration,  and  in  the  usual  course  of 
business,  are  entitled  to  be  subrogated  to  tiie  statutory  lien  and  priority 
of  the  State,  on  the  railroad  company  becoming  insolvent,  and  making 
default  in  the  payment  of  the  bonds  according  to  their  terms ;  and  this 
subrogation  may  be  declared  in  a  suit  between  the  holders  of  such  bonds, 
some  of  whom  are  not  entitled  to  share  in  the  protection  given  to  tiie 
others,  and  although  the  State  is  not  a  party  an(l  can  not  be  sued. 

Appeal  from  the  City  Court  of  Selma,  sitting  in  Equity. 
Heard  before  the  Hon.  W.  C.  Ward,  as  special  judge,  selected 
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by  the  parties  on  account  of  the  disqualification  of  the  presiding 
judge  of  the  court. 

The  original  bill  in  this  case  was  filed  on  the  10th  October, 
1877,  by  Richard  M.  Robertson,  as  a  judgment-creditor  of  the 
New  Orleans  and  Selma  Railroad  Company  and  Immigration 
Association,  a  domestic  corporation,  which  was  alleged  to  be  in- 
solvent, and  against  which  executions  on  complainant's  judg- 
ments had  been  returned  "  No  property  found ; "  against  the 
said  corporation,  and  against  T.  H.  DuPuy  and  others,  who 
were  alleged  to  be  in  control  and  possession  of  the  property  and 
railroad  of  the  corporation  ;  and  against  Oilman,  Sons  &  Co.,  a 
firm  doing  business  in  New  York  city,  as  the  holders  of  certain 
mortgage  bonds  which  had  been  issued  by  the  corporation  ;  and 
against  the  Union  Trust  Company,  a  foreign  corporation,  or- 
ganized and  doing  business  in  the  city  of  New  York,  as  the  trus- 
tee in  the  mortgage.  Its  object  and  prayer  was  to  set  aside  the 
mortgage,  as  an  incumbrance  on  the  property  of  the  corpora- 
tion, which  would  prevent  it  from  bringing  an  adequate  price 
under  an  execution  sale ;  or  to  have  the  mortgage  bonds,  if  anj- 
of  them  were  lawful  claims  against  the  property,  declared  in- 
ferior to  the  lien  of  the  complainant's  judgments,  and  to  have 
the  property  sold  for  the  satisfaction  of  his  debt  and  the  other 
valid  claims  which  might  be  presented  and  proved.  An  amended 
bill  was  afterwards  filed,  bringing  in  as  defendants  the  several 
persons  composing  the  firm  of  Morton,  Bliss  &  Co.,  a  partner- 
ship doing  business  in  the  city  of  New  York,  and  the  personal 
representative  of  David  Crawford,  deceased,  as  tlie  holders  and 
claimants  of  other  mortgage  bonds  of  the  corporation. 

The  defendant  corporation  was  chartered  by  an  act  of  the 
General  Assembly  of  Alabama,  approved  February  23d,  1866, 
under  the  name  of  the  New  Orleans  and  Selma  Railroad  Com- 
pany, and  was  authorized  to  build  a  railroad  between  Selma  and 
New  Orleans ;  and  its  name  was  changed,  by  an  act  approved 
December  22d,  1868,  by  adding  the  words  ''cwd  Lnimgraiion 
Association.'^'^  The  corporation  waa  duly  organized  under  its 
charter,  the  complainant  in  the  original  bill  being  a  l^rge  stock- 
holder and  its  first  president.  The  first  twenty  miles  of  the 
railroad,  commencing  at  Sehna,  were  built  by  the  defendant 
DuPuy,  under  a  contract  with  the  corporation,  entered  into  on 
the  22a  February,  1870.  By  the  terms  of  this  contract,  as  origi- 
nallv  entered  into,  DuPuy  undertook  to  construct  the  entire 
road,  at  the  following  compensation  per  mile :  $16,000  of  the 
first-mortgage  bonds  of  the  corporation,  indorsed  by  the  State 
as  then  provided  by  law ;  $14,000  of  its  second-mortgage  bonds ; 
250  shares  of  its  caf)ital  stock,  of  $100  each,  and  certain  cash 
subscriptions.  The  act  of  the  General  Assembly  approved 
February  21st,  1870,  having  required  that  twenty  miles  of  its 
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road  should  be  completed,  before  a  railroad  company  should  be 
entitled  to  have  any  of  its  bonds  indorsed  by  the  State,  and  that 
the  bonds  should  then  be  indorsed,  to  the  amount  of  $16,000 
per  mile,  for  said  twenty  miles,  and  for  each  continuous  section 
of  five  miles  when  completed ;  the  contract  between  DuPuy  and 
the  com  pan  V  was  modified,  on  the  16th  May,  1870,  and  it  was 
stipulated  that  his  compensation  should  be,  for  the  first  twenty 
miles,  $16,000  per  mile  of  the  unindorsed  bonds  of  the  conipany, 
300  shares  of  its  capital  stock,  $140,000  subscribed  by  iJallas 
county,  and  other  cash  subscriptions ;  and  onr  the  completion  of 
the  first  twenty  miles,  as  required  by  the  said  act  of  February 
2l8t,  1870,  the  company  agreed,  "  for  the  purpose  of  building 
and  expediting  the  construction  and  equipment  of  the  second 
section  of  twenty  miles  of  said  road,  to  advance  and  pay  to  the 
said  party  of  the  second  part  [DuPuy]  $320,000  in  the  mort- 
gage bonds  of  said  company,  indorsed  by  the  State  of  Alabama," 
and  at  that  rate  for  each  continuous  five  miles. 

On  the  16th  July,  1870,  the  railroad  company  executed  a 
mortgaLge,  or  deed  of  trust,  by  which  it  conveyed  to  the  Union 
Trust  Company,  of  New  York,  its  franchise,  road  and  property, 
to  secure  bonds  which  it  proposed  to  issue  for  the  purpose  of 
raising  money,  as  recited  in  the  resolutions  of  th^  company, 
which  were  set  out  in  full  in  the  mortgage,  *'  to  enable  this  com- 
pany to  construct  and  equip  its  road  beyond  the  first  twenty 
miles,  that  much  having  been  already  provided  for ; "  the  bonds 
to  be  in  a  prescribed  form,  for  $1,000  each,  payable  on  the  1st 
July,  1895,  with  interest  at  the  rate  of  eight  per-cent. />/?r  an- 
nura^  payable  semi-annually,  at  the  office  or  agency  of  the  cor- 
poration in  the  city  of  New  York ;  each  containing  on  its  face 
the  words  "  To  he  indorsed  hy  the  State  of  Aldbama^^  and  a  re- 
cital in  these  words :  "This  is  one  of  a  series  of  bonds, of  like 
tenor,  date  and  amount,  numbered  consecutively  from  one  up- 
wards, and  limited  to  sixteen  thousand  dollars  per  mile  of  com- 
pleted and  equipped  railroad  in  the  State  of  Alabama ;  secured 
by  a  mortgage,  bearing  even  date  herewith,  of  the  railroad,  with 
its  equipments  and  appurtenances,  and  franchises  of  the  said 
corporation  which  relate  thereto ;  issued  under  the  provisions  of 
an  act  of  the  General  Assembly  of  Alabama,  entitled  'An  act 
to  furnish  the  aid  and  credit  of  the  State  of  Alabama  for  the 

furpose  of  expediting  the  construction  of  railroads,'  approved 
ebruary  2l8t,  1870;  all  secured  by  a  first  lien,  provided  for  in 
said  act,  on  the  railroad  of  said  company,  its  equipments,  and 
all  other  property  relating  thereto,  including  the  franchise  of 
the  company,  with  power  of  sale  in  case  of  default ;  and  by  in- 
dorsement of  the  State  of  Alabama,  made  under  authoritv,  and 
in  pursuance  of  the  act  of  the  General  Assembly  aforesaid." 
Of  the  bonds  provided  for  in  this  mortgage,  320  were  issued, 
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of  even  date  with  the  mortgage,  were  delivered  to  DuPuv  by 
the  company;  and  in  June,  1871,  the  first  twenty  miles  of  the 
road  having  been  completed,  he  re-delivered  them  to  the  com- 
pany, in  order  that  the  State's  indorsement  might  be  procured; 
and  the  indorsement  having  been  made,  after  full  compliance 
with  the  provisions  of  the  statute,  the  bonds  were  again  de- 
livered to  DuPuy,  and  were  transferred  by  him  to  David  Craw- 
ford and  the  persons  composing  the  firm  of  Morton,  Bliss  &  Co., 
in  payment  of  debts  which  he  had  contracted  with  them  for  iron 
and  materials  purchased  and  used  in  the  construction  and  eouip- 
ment  of  said  twenty  miles  of  the  road.  Of  the  bonds  which 
Crawford  received,  he  transferred  58,  numbered  from  263  to 
320,  to  Gilman,  Sons  &  Co.,  in  exchange  for  "  Des  Moines  Valley 
Construction  Company  "  stock,  and  "  Des  Moines  Valley  Com- 
mon "  stock.     This  contract  was  made  on  the  17th  October, 

1870,  before  the  bonds  had  been  indorsed  bv  the  State ;  and  it  was 
stipulated  in  the  contract,  as  shown  by  tne  memorandum,  that 
the  bonds  were  "  to  be  guaranteed  by  tne  State  of  Alabama,  and 
to  bear  eight  per-cent  coupons ;  interest  to  begin  January  1st, 

1871,  and  bonds  to  be  delivered  within  about  sixty  days."  The 
bonds  were  actually  delivered,  and  the  contract  consummated 
July  22d,  1871. 

An  answer  to  the  bill  was  filed  by  Oilman,  Sons  &  Co.,  claim- 
ing to  be  bona  fide  purchasers  of  the  58  bonds  held  bv  them,  de- 
nying the  validity  of  the  other  bonds  in  the  hands  of  Crawford 
and  Morton,  Bliss  &  Co.,  and  insisting  that,  in  any  event,  they 
were  entitled  to  priority  over  the  holders  of  those  bonds.  They 
incorporated  in  their  answer  a  cross-bill,  making  the  ori^nal 
complainant,  Robertson,  Crawford,  Morton,  Bliss  &  Co.,  Du±*uy» 
and  the  railroad  corporation,  parties  defendants  thereto ;  and 
prayine  that  the  equities  and  relative  priorities  of  the  parties 
might  be  adjusted,  an  account  taken,  and  the  railroad  sold  for 
the  satisfaction  of  the  debts  found  due.  A  demurrer  to  this 
cross-bill  was  filed  by  Morton,  Bliss  and  their  associates,  on  the 
ground  that  the  statute  did  not  authorize  an  answer  to  be  joined 
with  a  cross-bill  as  between  co-defendants ;  and,  having  answered 
the  original  bill,  they  filed  a  formal  cross-bill,  making  all  the 

f)artie8  interested  defendants  thereto,  and  praying  relief  as  fol- 
ows:  "(1.)  That  the  validity  and  order  of  priority  of  the 
several  and  respective  liens  and  claims  of  the  parties  to  this  ac- 
tion, upon  and  against  the  said  railroad  and  other  mortgaged 
property  and  premises  hereinbefore  described,  may  be  deter- 
mined and  decreed.  (2.)  That  it  may  be  ascertained,  deter- 
mined and  decreed,  who  are  the  bona  fide  holders  and  owners  of 
the  bonds  hereinbefore  referred  to ;  which  are  outstanding,  and 
to  what  extent  and  for  what  sums  the  same  are  valid  obligations, 
or  are  secured  by  the  said  deed  of  trust  and  statutory  mortgage 
Vol.  lxxii.  * 
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hereinbefore  referred  to,  and  what  are  the  rights  respectively  of 
the  owners  of  said  bonds.  (3.)  That  the  said  railroad,  and  all 
the  property  embraced  in  and  described  or  referred  to  in  said 
deed  oi  trust,  including  right  of  way,  property,  franchises, 
capital  stock,  rights  and  appurtenances,  and  all  and  singular 
the  locomotives,  cars,  machinery,  fixtures,  implements,  chattels 
and  effects,  of  every  nature  and  kind  whatever,  in  any  wise  ap- 
pertaining to  said  railroad,  or  belonginc:  to  said  corporation,  be 
sold,  in  such  manner  as  this  court  shall  direct.  (4.)  That  an 
account  be  taken  in  respect  to  the  money  due  upon  said  bonds 
secured  by  said  deed  of  trust  and  statutory  mortgage,  for  prin- 
cipal and  interest;  that  the  holders  thereof  be  ascertained ;  that 
the  proceeds  of  sale  be  applied,  under  the  direction  of  the  court, 
to  the  payment  and  discharge  of  the  said  several  sums;  and  that 
this  suit  and  the  said  original  suit  may  constitute  but  one  cause, 
and  as  such  be  heard  together.  (5.)  And  that  your  orators  may 
have  such  other  and  further  relief  in  the  premises  as  the  nature 
of  the  case  may  require,"  &c. 

On  final  hearing,  on  pleadings  and  proof,  the  special  judge 
sustained  a  demurrer  to  the  cross-bill  of  Oilman,  Sons  &  Co., 
and  dismissed  it ;  and  he  also  dismissed  the  original  bill,  hold- 
ing that  the  complainant  showed  no  right  to  relief,  either  against 
the  bondholders,  or  against  DuPuy.  But  he  retained  the  cross- 
bill of  Morton,  Bliss  etal.,  as  being  in  the  nature  of  an  original 
bill ;  and  rendered  a  decree  under  it,  declarinc:  that,  while  none 
of  the  bondholders  were  honajide  purchasers  for  value  as  against 
the  State,  they  were  entitled  to  have  the  mortgage  foreclosed  by 
a  sale  of  the  property,  and  to  share  equally  in  the  proceeds  of 
the  sale.  Gilman,  Sons  &  Co.  appeal  from  this  decree,  and 
here  make  thirty-six  assignments  of  error;  the  principal  assign- 
ments being,  the  dismissal  of  their  cross-bill,  the  decree  rendered 
under  the  cross-bill  of  Morton,  Bliss  ^^  a/.,  the  refusal  to  decree 
priority  to  the  appellants  over  the  other  bondholders,  and  the 
rnlings  on  numerous  exceptions  to  evidence. 

R.  M.  Williamson,  and  J.  T.  IIoltzolaw,  with  whom  were 
E.  W.  PETrrs  and  D.  S.  Troy,  for  the  appellants. — The  bonds, 
on  their  face,  are  such  bonds  as  the  statute  contemplated  ;  and 
the  State's  indorsement  was  made  on  proof  of  full  performance 
of  all  the  conditions  prescribed,  and  strict  compliance  with  all 
the  statutory  requisitions.  They  are,  and  were  intended  to  be, 
negotiable  instruments ;  and  when  thus  put  on  the  market,  a 
iana  fide  purchaser  for  value  was  not  bound  to  inquire  into 
these  matters,  but  might  rely  on  the  security  of  the  State's  in- 
dorsement.— Plock  i&  Co.  V.  Cobb,  64  Ala.  127;  Pond  v.  Lock- 
wood,  8  Ala.  669 ;  Wimixyn  v.  Westfddt,  22  Ala.  760.  The 
misapplication  of  the  bonds  by  DuPuy  did  not  invalidate  them 
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as  securities  governed  by  the  commercial  law,  though  it  would 
prevent  any  one  who  participated  in  such  misapplication,  or 
who  acquired  them  with  knowledge  thereof,  from  enforcing  any 
liability  against  the  State  as  indorser.  This  is  the  position  oc- 
cupied by  Morton,  Bliss  &  Co.,  and  by  Crawford :  they  received 
the  bonds  from  DuPuy,  in  payment  of  their  debts  contracted 
for  materials  and  supplies  sold  and  furnished  to  build  the  first 
twenty  miles  of  road,  knowing  that  they  could  only  be  legally 
applied  to  the  further  extension  of  the  road.  But  Crawford 
contracted  to  sell  Gilman,  Sons  tfe  Co.  l)onds  "to  be  indorsed 
by  the  State  of  Alabama ; "  and  when  he  delivered  the  bonds 
under  his  contract,  they  were  so  indorsed.  His  contract  was  a 
guaranty  of  the  indorsement;  and  to  permit  him  now  to  assail 
the  validity  of  the  indorsement,  would  enable  him  to  perpetrate 
a  fraud  on  the  purchasers. — Emanuel  v.  Atioood,  6  Sorter ^3S4:; 
1  Dan.  Neg.  Instruments,  752-5.  The  appellants,  as  purchasers, 
are  directly  injured  by  this  attempted  fraud;  since, if  the  bonds 
had  not  been  misapplied,  there  would  now  be  forty  (instead  of 
twenty)  miles  of  road  completed  and  equipped,  and  subject  to 
the  lien  of  the  mortgage.  But  Gilman,  Sons  &  Co.  are  not  af- 
fected by  the  infirmity  which  attached  to  the  bonds  while  in  the 
hands  of  Crawford,  and  which  still  attaches  to  those  held  by  his 
administrator,  and  l)y  Morton,  Bliss  et  ai.  They  acquired  their 
bonds  in  good  faith,  for  value,  and  in  the  usual  course  of  busi- 
ness. The  ofiUKS'  was  on  them  to  show  that  they  paid  value,  be- 
fore maturity,  and  in  the  usual  course  of  trade ;  and  these  facts 
are  aflSrmatively  shown.  The  o?ius  then  devolved  on  the  ad- 
verse party,  to  show  notice  or  knowledge  of  the  infirmity  of 
the  paper,  or  facts  which  should  have  put  them  on  inquiry ;  and 
this  IS  not  proved.  As  honajide  holdere  of  these  indorsed  bonds, 
the  appellantKare  entitled  to  priority  over  the  other  bondholders, 
and  to  be  subrogated  to  the  State's  prior  lien. — Cdi  v,  Barnes, 
64  Ala.  108 ;  Knightm  v.  CujTy,  62  Ala.  404. 

Brooks  cfe  Rov,  with  whom  was  S.  F.  Rice,  contra. — 1.  As 
to  the  pUadlngs,  The  original  bill  was  properly  dismissed,  be- 
cause the  complainant  was  not  entitled  to  any  relief  as  against 
the  bondholders  or  the  railroad  company.  The  cross-bill  of 
Gilman,  Sons  &  Co.  was  defective  in  form  and  parties;  and  be- 
ing also  unnecessary,  after  the  cross-bill  of  Morton,  Bliss  et  al. 
was  filed,  it  was  properly  dismissed.  The  cross-bill  of  Morton, 
Bliss  et  al.  was  in  proper  form,  brought  in  all  the  parties  in- 
terested, and  presented  the  entire  subject  of  litigation  for  de- 
cision ;  and  it  was  properly  retained,  notwithstanding  the  dis- 
missal of  the  original  bill. — Cooper's  Dan.  Ch.  PI.  1560,  1554, 
notes;  Story's  Eq.   PI.  §  398;  2  Barb.  Chan.  Pr.  §§  128-9; 

Vol.  lxxii. 


Digitized  by  VjOOQ IC 


1882. J  OF  ALABAMA.  573 

[Oilman,  Sons  &  Co.  v.  New  Orleans  and  Selma  R.  R.  Co.] 

Wicld^e  V.  Clay  1  Dana,  589 ;  Madison  v.   Wallace^  2  Dana, 
63 ;  Winn  v.  DiUard,  60  Ala.  369. 

2.  As  to  the  status  of  ths  hands  an  against  the  railroad  com- 
pany and  its  property.  The  bonds  all  bear  the  same  date,  are 
secured  by  the  same  mortgage,  refer  to  the  same  statute,  were 
issued  by  the  company  at  the  same  time,  delivered  to  DuPuy 
in  payment  of  his  debt,  and  by  him  negotiated  to  Crawford  and 
Morton,  Bliss  &  Co.  Their  status  is  not  aflFected  by  the  recital 
in  the  mortgage  of  the  company's  intention  to  issue  them  for 
the  further  construction  of  the  road  beyond  the  first  twenty 
miles ;  nor  by  DuPuy's  stipulation  in  his  contract  to  apply  them 
in  that  manner.  As  against  the  company,  that  stipulation  was 
without  consideration,  and  he  could  successfully  defend  against 
any  action  for  its  breach. — Overdeer  v.  Wiley ^  Bank^  cc  Cb., 
30  Ala.  709.  The  fact  that  the  bonds  were  hypothecated,  or 
held  as  collateral  security,  would  not  affect  the  right  of  the 
holders  to  foreclose  the  mortgage. — Jones  on  Tlailroad  Securi- 
ties, §  435.  As  against  the  company  and  all  persons  holding  in 
privity  with  it,  DuPny  in  the  first  ])lace,  and  Crawford  and 
Morton,  Bliss  et  al,  in  the  second,  were  holders  for  value  of  the 
entire  series  of  bonds ;  and  the  present  holdera,  succeeding  to 
their  rights,  may  compel  the  specific  application  to  the  payment 
of  the  debt,  whether  the  liability  be  reierred  to  the  contract  or  to 
the  statute,  and  although  the  State  may  be  discharged  from 
liability  as  indorser. — Kelly  v,  Trmtees^  58  Ala.  500 ;  Colt  v. 
Barnes^  64  Ala.  108 ;  Fondest  v.  Zuddinaton,  08  Ala.  1 ;  CV'om- 
y)ell  V.  County  of  Sac,  6  Otto,  51 ;  Ilotvelc  v.  Western  Railroad, 
4  Otto,  465;  Mayberry  v.  Mori^s,  62  Ala.  113. 

3.  As  to  the  issv>e  between  Gilman,  Satu  c6  ( 'o.  and  the  other 
bondholders.  The  mortgage  and  the  bonds  constitute  but  one 
contract,  and  are  to  be  read  and  construed  together.  The  mort- 
ga^  contains  an  express  stipulation,  that  the  bonds  are  to  be 
paid,  "without  priority  to  any  holder,"  in  full,  or,  if  the  prop- 
erty prove  insunicient,  "/;^rf>  rata,  so  that  no  priority  shall  be 
given  to  any  bond  or  bonds;"  and  in  the  absence  of  such  a  pro- 
vision, the  general  rule  of  law  would  require  equality.  Morton, 
Bliss  and  their  associates  assert  the  validity  and  equality  of  the 
entire  series  of  bonds,  as  against  the  corporation  and  its  prop 
erty ;  while  Gilman,  Sons  &  Co.  claim  to  have  acquired  their 
bonds  in  such  a  manner  as  to  give  priority  to  them  over  the 
remainder  of  the  series,  and  to  entitle  them  to  be  subrogated 
to  certain  alleged  rights  of  the  State  of  Alabama.  To  support 
their  position,  they  must  show,  first,  that  the  State  has  property 
rights  in  the  premises,  which  may  be  the  subject  of  such  sub- 
rogation ;  and,  secondly,  that  their  status  entitles  them  to  claim 
these  rights  to  the  exclusion  of  the  other  bondholders.     Each 
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of  these  propositionB,  it  is  insisted,  is  without  foundation  in  law 
or  in  fact. 

(a)  As  to  the  claim  of  svbrogation.  If  the  rights  of  the 
parties  are  to  be  referred  only  to  the  statute,  and  to  be  deter- 
mined by  it  alone,  there  can  be  no  subrogation  to  the  rights  of 
the  State,  in  the  sense  asserted  by  Gilman,  Sons  &  Co.;  because 
the  public  rights  of  the  State  can  not  be  made  the  subject  of 
subrogation ;  because  the  rights  secured  by  the  statute  to  the 
bondholders  are  direct  and  absolute  rights  oi  their  own,  and  not 
rights  which  are  to  be  worked  out  through  the  State,  the  mere 
stakeholder  and  trustee,  in  this  respect,  for  the  bondholders ; 
and  because  the  right  of  ultimate  indemnity  secured  to  the 
State  is  contingent  (that  is,  dependent  on  its  having  been  dam- 
nified by  some  payment  as  indorser),  and  subordmate  to  tlie 
paramount  right  of  the  bondholders  to  be  paid  in  full,  witliout 
which  the  State  can  not  be  damnified.  The  statutory  mortgage 
and  lien  are  created  and  declared  for  the  benefit  of  the  land- 
holders— "  for  the  payment  of  said  bonds  by  said  company,  with 
the  interest  thereon  as  it  becomes  due ;"  "  for  the  payment  of 
said  bonds  indorsed  for  the  company,  as  provided  in  this  act, 
and  for  the  intei'est  accruing  on  sai^  bonds ;"  '*  to  secure  the 
payment  of  said  bonds,  with  the  interest  thereon,  and  to  indem- 
nify the  State  against  any  loss  on  account  of  the  indorsement 
of  said  bonds."  The  statute  simply  makes  the  State  a  trustee 
for  the  bondholders,  vests  it  with  certain  powers,  and  imposes 
on  it  certain  duties,  to  be  exercised  and  performed  for  the  ben- 
efit of  the  bondholders  in  the  first  instance,  and  ultimately  for 
its  own  protection  and  indemnity.  There  is  no  room  for  the 
application  of  the  doctrine  of  subrogation,  as  applied  between 
sureties  and  the  common  creditor,  i'he  public  powers  and  du- 
ties devolved  upon  the  State  by  the  statute  can  not  be  the  sub- 
ject of  subrogation,  because  they  are  public,  and  because  they 
are  not  susceptible  of  money  valuation.  The  only  property 
right  secured  to  the  State  is  the  right  to  "  payment  of' said  bonds 
by  said  company,  with  the  interest  thereon ;"  and  this  right  is 
secured  directly  to  the  bondholder,  and  is  not  to  be  worked  out 
through  the  surety. — McMulkn  r.  Neal^  60  Ala.  655.  To 
make  the  test  of  priority  the  riffht  of  the  holder  to  sue  and  re- 
cx)ver  on  the  indorsement,  is  a  fallacy  in  argument,  and  is  im- 
possible of  execution.  The  conditions  annexed  by  the  statute, 
to  tlie  indorsement  of  the  bonds,  do  not  go  to  the  validity  of 
the  statutory  mortgage :  the  statutory  lien  is  complete  and  per- 
fect in  itself,  as  against  the  company  and  all  its  property,  with- 
out reference  to  those  conditions,  as  any  other  lien  created  or 
defined  by  statute.  And  that  test  would  be  impracticable  and 
impossible,  since  the  State  can  not  be  sued ;  nor  would  it  be 
bound  by  any  adjudication  to  which  it  was  not  a  party. 
Vol.  lxxii. 
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The  bonds  were  all  indorsed  by  the  governor,  in  the  name  of 
the  State.  He  was  the  ofBcer  appointed  by  law  to  determine 
whether  the  statute  had  been  complied  with,  and  he  was  clothed 
with  quasi'jndicisLl  powers  for  that  purpose.  The  evidence 
upon  which  he  was  to  act  was  prescribed,  and  his  decision  was 
final.  His  indorsement  of  the  bonds  was  an  adjudication  of 
their  validity,  and  of  the  existence  of  every  fact  essential  to 
their  validity;  and  it  was  intended  to  give  tne  bonds  full  faith 
and  credit  in  the  markets  of  the  world.  There  is  no  intima- 
tion in  the  statute  that  the  indorsement  would  be  vitiated  by 
any  fraud  in  obtaining  it,  or  by  any  subsequent  wrongful  use 
of  the  bonds.  On  the  contrary,  the  State  relied  for  its  protec- 
tion on  the  safeguards  provided  by  the  statute. — Plock  cfe  Co, 
V.  Cobb,  64  Ala.  127;  Jvat  Bank  v.  MaitheioH,  8  Otto,  621. 

In  the  case  of  Colt  v,  Barnes^  64  Ala.  108,  the  court  held 
that  indorsed  bonds  were  entitled  to  preference  and  priority 
over  unindorsed  bonds;  and  though  the  doctrine  of  subrogation 
WBJB  discussed,  the  real  basis  of  the  decision,  it  is  submitted, 
must  rest  on  the  ground,  that  both  the  statute  and  the  mortgage 

Erovided  for  such  priority.  But  no  such  question  can  arise 
ere,  where  all  the  bonds  are  indorsed,  and  no  claim  is  preferred 
on  account  of  any  unindorsed  bonds.  Tlie  later  case  of  Forrest 
i\  LuddingUm,  68  Ala.  1,  fully  recognizes  and  afflnns  the  prin- 
ciples herein  contended  for. 

(JJ  As  to  tfie  claim  of  purchaser  for  value  wHhout  notice. 
If  tne  suit  were  against  tne  State,  like  any  other  accommoda- 
tion indorser  of  negotiable  paper,  the  mius  would  be  on  the 
defendant  to  prove  notice  of  irregularity,  or  the  like.  But 
here,  all  the  bonds  being  issued,  indorsed,  and  received  for  value, 
all  the  holders  stand  on  an  equality ;  and  when  any  one  seeks 
to  establish  for  his  bonds  a  different  and  better  status^  he  must 
allege  and  prove,  a^ording  to  the  general  rules  of  law,  the 
facts  necessary  to  make  good  his  claim.  He  must  deny  notice, 
positively  and  particularly,  and  not  generally  or  evasively ;  and 
where  tfiere  are  circumstances  tending  to  sliow  notice,  the  law 
"exacts  the  clearest  and  most  explicit  denial  of  notice." — Led- 
hetter  v.  Walket\  31  Ala.  179;  WellA<  v.  Morrow,  38  Ala.  128; 
Moore  v.  Clay,  6  Ala.  751.  If  the  pleading  falls  short  of  this 
rule,  relief  will  not  be  granted,  no  matter  how  full  and  satis- 
factory the  proof  may  be. — Same  authorities.  If  the  pleading 
be  sufficient,  the  onus  is  on  the  holder  to  show,  by  satisfactory 
evidence,  that  he  acquired  the  bonds  '*  for  valuable  considera- 
tion, before  maturity,  in  the  usual  course  of  trade,  and  without 
notice  of  any  defect  or  infirmity  in  the  title." — Beid  v.  Bank 
of  Mobile,  70  Ala.  199 ;  Mayor  v.  Plank-Boad  Co,,  63  Ala. 
632.  The  rule  as  to  notice  is,  that  whatever  is  sufficient  to  put 
a  prudent  man  on  inquiry,  is  sufficient  to  charge  a  party  with 
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notice  of  every  fact  which  inquiry  would  have  developed. 
Foster  v.  Stallworth,  62  Ala.  549 ;  WUswh  v.  Wall,  34  Ala.  303. 
The  claim  of  Gilman,  Sons  &  Co.,  tested  by  these  rules,  mast 
fail  on  the  pleadings,  and  equally  on  the  proof. 

Their  pleadings,  in  their  cross-bill  and  answer,  set  up  their 
claim  in  these  words:  "At  the  time  of  procuring  said  58 
bonds,  respondents  had  no  knowledge,  information,  belief,  or 
suspicion,  that  there  was  any  defense  against  said  bonds,  or  any 
of  them,  or  any  doubt  or  question  of  their  legality,  validity,  or 
binding  obligation ;  and  respondents  aver  that  thev  purchased 
said  bonds  in  good  faith,  and  for  the  full  par  value,  without 
any  knowledge  or  notice  of  any  of  the  facts  alleged  in  said 
original  and  amended  bills  against  the  same."  In  assailing  the 
other  bonds,  their  language  is :  "  None  of  said  bonds  numbered 
from  one  (1)  to  262  were  ever  issued  or  negotiated  by  the  said 
New  Orleans  and  Selma  Railroad  Company  and  Immigration  As- 
sociation ;  and  none  of  them  have  ever  passed  into  the  hands  of 
hona  jide\\oidiex9,  for  value,  without  notice  that  the  same  had  not 
been  negotiated  by  the  said  corporation ;  and  none  of  them  are 
secured  oy,  or  entitled  to,  the  precedence  and  priority  of  lien 
given  by  the  said  act  of  the  General  Assembly ;  and  if  any  of 
them  are  protected  and  secured  in  any  manner  by  said  deed  of 
trust,  their  lien  is  subordinate  to  the  lien  of  the  bonds  purchased 
and  now  held  by  these  respondents."  These  allegations  are  the 
mere  statement  of  legal  conclusions,  and  are  insumcient. —  WU- 
Ihigham  v.  Hari^eU,  36  Ala.  580 ;  Duchwortk  v.  IhtckwoHh, 
35  Ala.  70 ;  Flewdlijn  v.  Crai}/e,  58  Ala.  628 ;  and  authorities 
above  cited. 

Their  evidence  is  fatally  defective,  and  the  weight  of  proof  is 
against  them.  Only  three  of  the  partners  are  examined  as  wit- 
nesses, and  their  denial  of  notice,  however  full,  would  not  nega- 
tive notice  to  the  fourth  partner.  As  against  the  estate  of 
Crawford,  from  whom  they  purchased,  their  evidence  was  in- 
competent, and  was  objected  to  on  that  ground. — Stuckey  v. 
Bellah,  41  Ala.  700;  McCrary  v.  Rash's  Adm'r,  60  Ala.  374. 
An  examination  of  their  answers,  too,  will  show  such  indefi- 
nitenessand  evasiveness,  as  manifests  an  effort  "  to  manufacture 
the  defense  of  innocent  purchaser  out  of  facts  not  quite  suffi- 
cient to  authorize  it"  (Ledbette?'  v.  Walker^  31  Ala.  179),  and 
amounts  to  an  implied  admission  of  the  fact  not  directly  denied. 
As  where  W.  S.  Gilman  is  asked,  '*  State  when  you,  or,  so  far  as 
you  know,  said  firm,  first  heard  that  said  bonds  had  been  issued 
in  consideration  of  money  or  materials  used  in  the  construction 
of  the  first  twenty  miles  of  said  road ; "  his  answer  is,  "  I  never 
had  any  information  regarding  the  (xmstruction  of  the  road,  ex- 
cept wiiat  appears  on  the  face  of  the  bonds,  until  the  receipt  of 
a  letter  from  C.  M.  Shelley,  dated  l§th  September,  1875." 
Vol.  lxxii. 
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Against  their  indefinite  denials  is  the  positive  testimony  of  John 
Tucker,  who  knew  all  the  facts,  and  who  testifies  that  his  in- 
terview with  them  was  had  for  the  purpose  of  infonning  them 
of  the  facts,  and  that  he  did  impart  to  them  all  the  facts. 
Eight  months  elapsed  from  the  time  the  contract  was  entered 
into,  before  the  bonds  were  actually  delivered,  although  it  was 
stipulated  that  they  were  "to  be  delivered  in  about  sixty  days." 
The  delay  would  naturally  cause  inquiry,  and  inquiry  would  have 
developed  the  fact  that  the  first  twenty  miles  of  the  road  were 
not  completed ;  and  they  are  charged  with  implied  noticcof  that 
fact  when  they  bargained  for  the  oonds.  Aside  from  the  ques- 
tion of  notice,  the  proof  is  that  they  purchased  tlie  bonds  at  the 
rate  of  85  cents  on  the  dollar,  while  the  statute  prohibited  their 
sale  or  use  at  less  than  90  cents ;  and  paid  for  tiiem  in  railroad 
scrip,  which  was  at  the  time  worth  only"  five  or  ten  cents  on  the 
dollar,  and  which  shortly  afterwards  proved  wholly  worthless. 
These  are  not  the  Indicia  of  an  ordinary  commercial  transaction, 
and  do  not  support  the  claim  of  a  purchase  for  value  in  the 
usual  course  of  business. 

BRICKELL,  C.  J.— 1.  The  original  bill  was  filed  by  a  judg- 
ment-creditor of  the  **yelma  and  Xew  Orleans  Railroad  Com- 
pany and  Immigration  Association,"  who  had  exhausted  his 
remedies  at  law ;  and  its  main  purpose  was  to  remove,  as  an  ob- 
stacle in  the  way  of  obtaining  satisfaction  of  his  judgment,  a 
mortgage,  or  deed  of  trust  upon  the  property  of  the  company, 
given  to  secure  bonds  it  had  issued.  The  appellants,  as  holders 
of  a  number  of  these  bonds,  were  made  parties  defendant ;  and 
they  appeared  and  answered,  aftirming  the  validity  of  the  bonds, 
and  of  the  mortgage  given  as  security  for  the  payment ;  and 
also  asserting  that,  as  hmafide  holders  of  the  bonds,  they  were 
entitled  to"  be  subrogated  to  the  paramount  li(^  of  the  l^tate  as 
indorser,  recognized  in  the  mortgage.  The  dismissal  of  the 
orififinal  bill,  if  erroneous,  can  not  m  any  event  operate  prejudi- 
cially to  the  appellants,  and  of  it  they  can  not  be  heard,  to  com- 
plain. It  is  only  matters  which  are  of  injury  to  the  parties  ap- 
pealing, that  will  be  noticed  on  error. 

2-3.  In  the  absence  of  statutory  provisions,  a  cross-bill  and 
an  answer  are  essentially  separate  and  distinct  pleadings ;  and  it 
is  irregular  to  join  and  blend  them, — as  irregular  as  it  would  be 
to  join  and  blend  an  amended  and  supplemental  bill.  Generally, 
a  cross-bill  is  a  mere  mode  of  defense;  and  if  all  its  purposes 
can  be  be  obtained  by  answer,  the  bill  will  not  be  entertained. 
There  are  some  defenses  which,  however,  can  not  be  made  by 
answer ;  and  often,  in  aid  of  the  defense,  a  discovery  from  the 
plaintifiF  in  the  original  bill  is  necessary.  And  as  a  general  rule, 
by  answer  the  defencfcint  can  pray  only  to  be  dismissed  ;  if  he 
37 
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ie  entitled  to  relief  touching  the  matter  of  the  suit,  he  can  ob- 
tain it,  in  the  pending  suit,  only  by  cross-bill. — CuUmn  v. 
Erwhi^  4  Ala.  452 ;  Goodwin  v.  McGehee,  15  Ala.  232.  Fre- 
quently, co-defendants  have,  as  between  themselves,  opposite  and 
clasliing  interests  touching  the  matter  of  suit ;  without  an  ad- 
justment of  which,  a  complete  decree,  (quieting  the  litigation, 
can  not  be  rendered.  In  such  case,  either  defendant  may  file  a 
cross-bill ;  or  the  court  may  order  it  to  be  filed,  bringing  before 
the  court  the  whole  matter  of  litigation,  and  enabling  it  by  one 
decre^rto  settle  the  rights  and  intei-ests  of  all  parties, — Culltiia 
V.  Erirln,  Hupm  ;  Story's  Eq.  PL  §  392;  2  Dan.  Ch.  Pr.  1548. 

It  is  a  cross-bill  of  this  latter  character  which  was  incor- 
porated in  the  answer  of  the  appellants  originally ;  a  bill  not 
seeking  any  discovery  from  the  complainant  in  the  original  suit, 
or  any  relief  against  him,  but  seekina:  relief  only  as  against  the 
railroad  company,  and  the  other  holders  of  its  bonds,  and  the 
establishment  and  enforcement  of  the  prior  right  of  the  appel- 
lants to  the  payment  of  the  bonds  held  by  them.  According 
to  the  rules  of  pleading  and  practice  prevailing  in  courts  of 
equity,  unchanged  by  statute,  there  can  be  no  doubt  that  the  ap- 
pellants were  without  right  to  make  an  answer  serve  the  pur- 
poses of  a  crosK-l)iIl.  The  court  and  the  parties  could  have 
silently  disregarded  so  much  of  the  answer  as  purported  to  be  a 
cross-bill ;  the  failure  of  any  party  defendant  to  appear  and 
plead  to  it,  would  not  have  autliorized  a  decree  pro  confesso 
against  liim  ;  or.  on  motion  or  exception,  it  would  have  been 
stricken  out  as  impertinent ;  and  the  appellants,  whatever  may 
have  been  their  right  to  file  a  cross-bill,  or  however  necessarj^ 
such  a  bill  may  have  been  for  tlieir  protection,  would  have  been 
in  court  in  no  other  condition  than  as  respondents  who  had 
only  answered. 

The  statute  jirovides,  that  a  defendant  may  o&tain  relief 
against  the  complainant,  for  any  cause  connected  with,  or  grow- 
ing out  of  the  subject-matter  of  the  bill,  by  alleging  in  his  an- 
swer, and  as  a  part  thereof,  the  facts  upon  which  such  relief  is 
prayed,  and  that  the  complainant  shall  answer  the  same.  The 
matter  thus  put  in  issue  '•  must  be  considered  in  the  nature  of 
a  crossbill,  and  be  heard  at  the  same  time  as  the  original  bill.'- 
Code  of  187(),  J$S  3801-04.  It  is  apparent  the  statute  refers  to 
but  one  of  the  several  kinds  of  cross-bill, — that  in  whicK  relief 
is  sought  only  against  the  comj)lainant  in  the  original  bill;  and 
has  no  reference  or  application  to  the  other  distinct  and  diflFerent 
kind  of  cross-bill,  in  which  no  relief  is  sought  against  him,  to 
w^hich  he  is  a  party  rather  for  the  sake  of  conforming  the  plead- 
ings to  the  cause  to  which  they  belong,  and  affectmg  him  by 
any  order  wliich  may  be  rendered,  staying,  if  necessary,  a  hear- 
ing on  the  original  bill  until  the  cross-bill  is  ripe  for  hearing 
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with  it ;  and  in  which  relief  is  sought  only  against  co-defend- 
ants. After  demurrer  upon  this  irround,  to  so  much  of  the  an- 
swer as  purported  to  he  a  cross-bill,  the  appellants  amended,  by 
striking  out  the  answer,  and  tiling  it  as  a  separate  pleading. 

But,  l)efore  the  amendment,  the  co-defendantis,  Morton,  Bliss 
and  others,  had  tiled  a  cross-bill  bringing  the  whole  matter  of 
litigation  before  the  court,  and  under  which  the  appellants 
could  obtain  full  relief.  In  this  condition  of  the  cause,  the 
<5ross-bill  of  apnellants  was  properly  dismissed.  A  cross-bill  is 
not  entertained,  when  in  the  original  suit  the  party  filing  it  can 
obtain  the  full  relief  to  which  he  is  entitled.  It  is  unnecessary, 
adds  to  riie  costs,  and  tends  to  confusion ;  and  without  the  re- 
striction, cross-bills  would  be  multiplied  at  the  mere  election  of 
defendants. —  Weerf  v.   Stnall^  3  Sand.   Ch.   273 ;  Bmman  v. 

Wnkerwn,  3  Barb.  (S.  (\)  151  ;  B(>gle  *\  Bogle,  3  Allen,  158. 
4.  The  more  important  question  the  case  involves  is,  whether 
the  appellants  are  entitled  to  subrogation  to  the  statutory  lien 
of  the  State,  as  indorser  of  the  bonds  of  the  railroad  company. 
In  the  consideration  of  this  (juestion,  we  do  not  tind  it  neces- 
sary to  pass  upon  the  numerous  exceptions  to  evidence  which 
were  sustained  by  the  City  C<»urt.  The  material  facts  upon 
which  the  right  depends,  if  it  exists,  are  shown  sjitisfactorily  by 
the  pleadings,  and  by  evidence  to  which  no  exception  was  taken. 
These  facts  are,  that  tlie  company  had  contracted  with  DuPuy 
for  the  construction  of  its  road,  and,  while  he  was  engaged  in  the 
construction  of  the  first  twenty  n)iles,  issued  to  him  its  bonds, 
three  hundred  and  twenty  in  number,  each  for  the  payment  of 
one  thousand  dollars,  payable  to  the  holder  thereof,  at  the  agency 
of  the  corporation  in  the  city  of  Xew  York,  bearing  interest  at 
the  rate  of  eigjht  per-cent.,  payable  semi-annually  ;  the  bond  re- 
citing on  its  lace,  that  it  was  one  of  a  series  limited  to  sixteen 
thousand  dollars  per  mile  of  equii)pe(l  and  completed  railroad 
in  the  State  of  Alabama;  and  further,  that  it  was  '*  secured  by  a 
mortgage,  bearing  even  date  herewith,  of  the  railroad,  with  its 
equipments,  and  appurtenances,  and  franchises  of  said  corpora- 
tion which  relate  tnereto,  issued  under  the  provisions  of  an  act 
of  the  General  Assembly  of  Alabama,  entitled  *  An  act  to  fur- 
nish the  aid  and  credit  of  the  State  of  Alabama,  for  the  pur- 
pose of  expediting  the  construction  of  railroads,*  approved  Feb- 
ruary 21st,  1870;  all  secured  by  a  til's t  lien,  provided  for  in  said 
act,  on  the  railroad  of  said  company  and  its  equipments,  and  all 
other  property  relating  thereto,  including  the  franchises  of  the 
company,  with  power  of  sale  in  case  of  default,  and  by  indor^- 
ment  by  the  State  of  Alabama,  made  under  authority  and  in 
pursuance  of  the  act  of  the  (leneral  Assembly  aforesaid."  Hav- 
ing completed  and  equipped  the  first  twenty  miles  of  road,  the 
bonds   were  returned-  to  the  company,  that  the  indorsement 
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thereof  by  the  State  should  be  obtained ;  and  the  preliminary 
proofs  required  by  the  statute  having  been  made,  the  Governor, 


in  the  name  of  the  State,  indorsed  them  The  bonds  were 
then  re-delivered  to  DuPuy,  who  applied  them  to  pay  the  debt 
the  company  had  incurred  with  him  for  the  construction  and 
equipment  of  the  first  twenty  milen  of  the  road  ;  and  he  passed 
them  to  David  Crawford,  to  whom  he  had  become  indebted  for 
money  borrowed,  and  to  Morton,  Bliss  <fc  Co.,  to  wiiom  he  had 
become  indebted  for  railroad  iron,  while  engaged  in  such  con- 
struction, they  having  notice  of  the  application  DuPuy  had 
made  and  was  makins  of  the  bonds.  Fifty -eight  of  these  bonds 
Crawford  subsequently  transferred  to  the  appellants,  under  cir- 
cumstances, and  upon  a  consideration  which  will  be  hereafter 
noticed. 

The  real  relation  of  the  State  was  that  of  an  accommodation 
indorser  of  the  bonds  of  the  company.  For  the  indorsement 
there  was  no  consideration  of  value  moving  to  the  State,  and  its 
only  purpose  was  giving  credit  and  currency  to  the  circulation 
of  the  bonds.  In  the  words  of  the  title  of  tne  statute  which  au- 
thorized the  indorsement,  the  purpose  was,  "  to  furnish  the  aid 
and  credit  of  the  State  to  expeaite  the  construction  of  railroads." 
Until  twenty  continuous  miles  of  road  had  been  completed  and 
equipped,  the  indorsement  of  bonds  by  the  State  was  unau- 
thorized ;  and  the  completion  and  equipment  must  have  been 
from  resources  of  the  company,  distinct  and  independent  of  such 
as  were  or  could  be  derived  from  a  negotiation  of  the  bonds  in- 
dorsed by  the  State.  The  plain  purpose  of  the  statute  was,  that 
the  indorsed  bonds  should  be  applied  to  no  other  uses  or  pur- 
poses, than  to  the  further  construction  and  equipment  of  the 
road.  The  indorsement  was  of  no  force — as  a  contract,  it  had 
no  legal  inception — until  the  bonds  were  by  the  company  nego- 
tiated. The  bonds  lef erring  to  the  statute  under  which  they 
were  indorsed,  everj^  person  dealing  in  them  was  put  on  inquiry, 
and  at  his  own  peril  was  bound  to  take  notice  of  its  require- 
ments, of  the  relation  of  the  State  as  indorser,  and  of  the  uses 
or  purposes  for  which  the  company  could  legally  and  properly 
transfer  them. — Jones  on  R.  R.  Securities,  sections  226, 297, 27  ; 
N,  O,,  M,  cfe  a  R,  R.  Co.  V,  Dunn,  51  Ala.  128;  McLure  v. 
Towmhip  of  Oxford,  94  U.  S.  429. 

5.  The  application  of  the  bonds  by  DuPuy  to  pay  the  debt  the 
company  had  contracted  with  him  for  the  completion  and  equip- 
ment of  the  first  twenty  miles  of  the  road,  was  in  direct  contra- 
vention of  the  statute — was  a  diversion  of  the  bonds  from  the 
uses  and  purposes  to  which  they  were  by  the  statute  appro- 
priated, and  to  which  the  company,  by  the  very  act  of  procuring 
and  accepting  the  indorsement,  agreed  they  should  be  solely 
and  exclusively  appropriated.     Whether  the  company  assented 
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to  the  application,  or  whether  they  re-delivered  the  bonds  to 
DiiPny,  upon  his  promise  to  continue  the  construction  and 
equipment  of  the  road,  and  to  use  the  bonds  to  raise  money  for 
that  purpose,  is  not  materia].  With  full  knowledge  of  the  only 
uses  and  purposes  to  which  they  could  be  appropriated,  he  ap- 
plied them  to  the  payment  of  the  existing  debt  of  the  company, 
m  contravention  of  the  statute,  and  in  violation  of  the  agree- 
ment of  the  company  under  which  the  credit  of  the  State  was 
loaned  ;  and  thereafter  he  abandoned  his  contract  to  construct 
further  the  road.  Whoever  takes  accommodation  paper,  with 
knowledge  that  the  terms  and  conditions  upon  which  the  ac- 
commodation was  given  are  being  violated ;  whoever  partici- 
pates in  the  diversion  of  the  paper  to  other  objects  or  uses  than 
such  as  were  intended  when  the  paper  was  made,  unless  fraud 
is  imputed,  must  be  understood  to  relieve  the  party  giving  the 
accommodation  from  all  liability,  whatever  liability  the  party 
with  whom  he  deals  may  incur. — 2  Parsons  Notes  and  Bills,  27  ; 
1  Dan.  Neg.  Inst.  594. 

It  was  the  interest  of  the  State  that  the  further  construction 
of  the  road  should  be  continued — to  expedite  the  construction 
the  bonds  were  indorsed.  There  wjis  no  general  lending  of  its 
credit  by  the  State,  but  a  loan  upon  terms  and  conditions ;  and 
a  diversion  of  the  bonds  from  the  uses  to  which  it  was  designed 
they  should  be  applied,  and  their  application  to  uses  prohil)ited 
by  the  statute,  would  be  a  fraud,  if  the  parties  intended  to  as- 
sert its  liability.  As  between  DuPuy  and  the  State,  the  in- 
dorsement had  no  binding  force ;  as  a  contract,  it  had  not  legal 
inception.  Crawford,  and  Morton,  Bliss  A:  Co.,  acquiring  tlie 
bonds  from  DuPuy,  with  knowledge  that  he  had  applied  them 
in  payment  of  a  pre-existing  debt  of  the  company,  in  violation 
of  the  statute,  and  in  violation  of  the  terms  and  conditions  upon 
which  the  indorsement  of  the  State  was  made,  chose  to  receive 
them  with  all  the  infirmities  to  which  they  were  subject  in  Du- 
Puy's  hands — they  were  substituted  to  his  place,  acquiring  only 
his  rights. 

6.  The  bonds  were  negotiable  instruments;  the  purpose  of 
making  or  issuing,  as  well  as  of  indorsing  them,  was,  that  they 
should  be  employed  in  raising  money  by  sale,  or  othei'M'ise,  in 
the  usual  course  of  business ;  that  they  should  Ije  employed  for 
all  the  purposes  for  which  bank-notes  could  be  employed.  The 
principles  of  the  law-merchant,  founded  upon  considerations  of 

fmblic  policy  and  the  necessities  of  commerce,  "so  well  and  80 
ong  established,  that  it  is  laid  up  among  the  fundamentals  of 
the  law,  and  neither  reasons  nor  authorities  are  now  necessary 
to  be  brought  forward  in  its  support,"  affirms  the  right  and  the 
title  of  a  ho7ia  fide  holder,  for  value,  of  negotiable  paper,  ac- 
•qnired  before  maturity,  whatever  may  be  the  defenses  or  equi- 
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ties  existing  as  against  antecedent  parties. — Sirift  v.  Tyson, 
16  Peters,  1 ;  Goodrnaii  v.  Simonds^  20  How.  343;  Murray  v. 
Lardner^  2  Wall.  110.  The  State,  though  there  had  been  an 
appropriation  of  the  bonds  to  uses  which  were  excluded  by  the 
t<enns  and  conditions  njjon  which  its  indorsement  was  lent  to  the 
railroad  company,  and  as  to  the  State  the  bonds  can  be  said 
properly  to  have  been  put  in  circulation  fraudulently,  would  be- 
come liable  to  a  iow^^a^  holder,  taking  them  without  knowledge 
of  the  misappropriation,  or  of  the  iraud. — Jones  on  Railroad 
Securities,  section  284 ;  Stat^^  e,r  rel,  Plock  v   CM^  64  Ala.  127. 

7.  Whether  the  appellants  stand  in  this  relation — whether 
they  ac(iuired  the  bonds  for  value,  without  knowledge  of  the 
infirmity  of  the  indorsement  of  the  State,  and  of  the  title  of 
(.rawford,  is  ii  material  point  of  contention.     The  question  must 
be  considered  and  determined,  as  it  would  be  if  the  State  were 
a  party,  and  the  immediate  object  of  the  suit  was  the  enforce- 
ment of  the  indorsement.     The  fact  being  shown  that  there  had 
been  an  appropriation  of  the  bonds  to  uses  which  were  excluded 
by  the  terms  and  conditions  of  the  indorsement;  and  as  to  the 
State,  if  the  purpose  was  not  to  relieve  and  release  it  from  lia- 
bility, the  l>onds  were  put  in  circulation  fraudulently:  upon  the 
holder,  pursuing  the  State,  the  law  casts  the  burden  of  proving- 
that  he  acquired  them  for  value,  in  good  faith,  and  in  the  usual 
cx)urse  of  business.—  \Vntl4ive  r.  Br,  Hank  Mdnh,  1  Ala.  565; 
Thotni>Mon  r.  Ann^trong,  7  Ala  256;  Rohh  v.  Drinhird^  35  Ala. 
434.     The  right  of  the  antecedent  holder  to  assert  the  liability 
of  the  State  is  destroyed,  or,  rather,  is  shown  never  to  have  ex- . 
isted ;  and  the  right  of  subse<{uent  holders,  nesting  only  on  a 
title  derived  from  him,  which  has  not  some  other  foundation^ 
can  not  rise  superior  to  it.     A  higher  and  better  right,  resting 
upon  its  own  foundation,  is  shown,  when  it  appears  that  in  good 
faith,  upon  a  consideration  of  value,  in  the  oi-dinary  or  usual 
(course  of  business,  the  bonds  were  acquired. 

8.  If  the  appellants  are  holders  for  value,  there  can  be  no 
question  the  bonds  were  taken  according  to  the  customs  and 
usages  of  mercantile  transactions.  The  sale  or  exchange  of  such 
securities  for  shares  of  stock  in  railroad  corporations,  or  for  the 
shares  of  the  stock  of  companies  organized  either  as  joint-stock 
companies,  or  as  corporations,  for  the  construction  of  railroads 
bv  contract,  is,  doubtless,  an  ordinary  commercial  transaction. 
The  controversy  seems  to  be  directed  specially  to  the  suj^ioiency 
of  the  conaideraiion  with  which  the  appellants  parted,and  whether 
there  were  no  circumstances  attending  the  transaction  which 
ought  to  have  excited  inquiry  into  the  nature  of  Crawford's 
title,  and  the  manner  in  wliich  he  had  obtained  the  bonds.  The 
facts  are,  that  on  1 7th  October,  1870,  appellants  sold  to  Crawford 
shares  of  stock  in  the  Des  Moines  Valley  Construction  Com- 
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pany,  of  the  nominal  value  of  three  hundred  thousand  doUars ; 
Crawford  agreeing  to  deliver,  within  about  sixty  days,  the  bonds 
of  the  Sehna  and  New  Orleans  Kailroad  Company,  vfec,  guaran- 
teed by  the  State  of  Alabama,  bearing  eight  per-cent.  interest, 
for  fifty-eight  thousand  dollars,  the  interest  to  begin  on  the  first 
day  of  January,  1871.  The  stock  was  greatly  depreciated,  not 
having  probably  a  marketable  value  exceeding  ten  cents  to  the 
dollar  of  its  nominal  value.  ( )f  the  company,  Crawford  was 
treasurer,  and  a  large  stockholder.  The  bonds  were  not  in- 
dorsed by  the  State  until  14th  July,  1871,  and  were  not  de- 
livered to  the  appellants  until  the  22d  of  that  month.  It  is  ap- 
parent the  bonds  were  estimated  by  the  parties  as  of  their  face 
value ;  for  delay  having  occurred  in  their  delivery,  the  interest 
daring  the  period  of  delay  they  would  have  borne,  Crawford 
*  oaid  to  the  appellants  in  money.  Xot  long  afterwards,  the  Des 
Moines  stock  became  valueless  in  consequence  of  die  failure  of 
the  company.  There  is  not  in  the  transaction  any  fact  indi- 
cating that  the  parties  regarded  the  bonds  of  doubtful,  or  of  un- 
certain value,  however  they  ma}'  have  regarded  the  stock  with 
which  they  were  purchased. 

It  is  only  a  purchaser  or  holder  for  value^  not  a  mere  volunteer, 
the  law  protects  against  equities  and  defenses  to  which  negotia- 
ble paper  would  be  subject  in  the  hands  of  antecedent  holders. 
The  books  employ  various  expressions ;  sometimes  it  is  said/^wZ^ 
valii^  must  have  been  parted  with  ;  sometimes  fair  and  reason- 
df}le  value;  but  most  often,  perhaps,  the  singfe  word  vatiw  is 
employed.  The  principle  is  analogous,  in  many  respects,  to 
that  which  prevails  in  courts  of  e({uity  for  the  protection  of 
bona  Jide  purchasers  against  equities  affecting  the  legal  estate, 
of  which  they  have  not  notice. — 2  I^ead.  Eq.  Cases,  108.  Gen- 
erally, it  is  agreed,  that  it  is  not  necessary  to  constitute  a  bona 
Jide  purchaser  of  the  legal  estate,  or  a  bona  fide  holder  of  nego- 
tiable paper,  that  he  should  have  parted  with  money,  or  money's 
worth.  '  If  he  parts  with,  or  cedes  an  existing  right,  or  if  he 
forbears,  or  suspends  legal  remedies,  there  is,  in  the  legal  sense 
of  the  term,  a  valuable  consideration. — 1  Amer.  Lead.  Cases, 
226 ;  2  Lead.  Eq.  Cases,  103.  In  considering  this  question,  it 
is  said  in  Goodman  v.  Shnonds,  20  How.  371 :  "  The  better 
opinion  seems  to  be,  in  respect  to  parol  contracts,  as  a  general 
rule,  that  there  is  but  one  measure  of  the  sufiiciency  of  a  con- 
sideration ;  and,  consequently,  whatever  would  have  given  va- 
lidity to  the  bill  as  between  the  original  parties,  is  sufficient  to 
uphold  a  transfer,"  &c.  There  would  be  much  of  difficulty  and 
uncertainty  in  the  application  of  any  other  principle.  It  can 
not  be  supposed,  that  only  the  paity  giving  in  money  the  full 
face-value  of  negotiable  paper,  or  its  equivalent  in  property,  is 
a  bona  fide  holder  for  value.     Whenever,  from  any  cau8e--de- 
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presfiion  of  the  money  market,  or  depression  in  the  affairs  of 
the  State,  or  of  corporations — there  was  depreciation  in  the 
value  of  such  securities  as  were  the  subject  of  this  transaction, 
such  a  rule  would  stop  their  circulation,  and  divest  them  of  the 
le^al  incidents  of  negotiability.  If  it  be  said,  there  must  be  a 
fair  and  reasonable  consideration,  the  inquiry  at  once  arises, 
what  is  to  be  deemed  such  a  consideration  ;  an  inquirj'  it  would 
be  as  difficult  to  determine,  as  it  would  be  to  determine  the  in- 
adequacy of  consideration  which  would  justify  the  rescission  of 
a  contract.  The  safer  doctrine,  it  seems  to  us,  is,  that  when 
the  holder,  as  in  the  present  case,  parts  with  value,  no  ques- 
tion of  usury  being  involved,  the  amount  of  the  consideration 
is  material  in  no  other  respect  than  as  it  may  bear  upon  the  in- 
quiry, whether  he  had  notice,  actual  or  constructive,  of  the 
infirmity  of  the  paper,  or  of  the  title  to  it. — Gould  f\  ASt'^ev, 
5  Duer,'  200.;   I'Julan  v,  Moh,%  07  Penn.  St.  59. 

There  is  no  reason  for  supposing  that  Crawford  purchased 
the  stock  with  a  view  to  its  immediate  conversion  into  money 
at  its  market  value.  The  relation  he  sustained  to  the  company 
would  rather  indicate  that  he  regarded  it  as  of  greater  value. 
But  it  is  not  necessary  to  sj)eculate  upon  the  reasons  which  may 
have  induced  him  into  the  transaction;  tliere  C4in  be  no  doubt, 
if  he  had  given  for  the  stock  his  own  negotiable  paper  of  the 
precise  amount  of  the  bonds,  that  it  would  have  been  supported 
by  a  sufficient  consideration.  The  a])pellants  parted  with  the 
stock,  and  he  accjuired  it,  in  the  usual  course  of  business:  and 
the  relation  of  the  appellants  is  that  of  holders  of  the  l)onds 
for  value. 

9.  The  appellants,  having  accjiiired  the  bonds  for  value,  in 
the  usual  course  (»f  business,  can  not  be  affected  by  the  fraud 
and  illegality  of  DuPuy's  appropriation,  and  Crawford's  ac*qui- 
sition  of  them,  unless  notice  of  it  can  be  traced  to  them.  The 
presumption  is  of  a  want  of  notice;  for,  *' though  possible,  it  is 
not  likely,  that  notice  of  the  original  fraud  or  illegality  would 
be  connnunicated  to  subsequent  liolders.""  It  is  not  incnmlient 
upon  them  to  prove  the  absence  of  notice ;  but  it  is  incumbent 
on  the  party  assailing  the  presumption,  and  (piestioning  their 
title,  to  j)rove  it.  -levies  on  I>ills  (6th  Amer.  Ed.),  194;  Car- 
jyenter  v.  Ijomjan,  16  Wall.  271.  There  is  no  evidence  of  direct 
notice.  The  evidence  of  Tucker,  as  to  the  interviews  he  had 
with  one  or  more  of  the  appellants,  at  the  instance  of  Crawford, 
is  too  vague  and  indefinite  to  justify  the  inference  that  he  com- 
municated the  fact  that  Crawford  had,  or  would  acquire  the 
bonds  from  DuPuy,  in  violation  of  the  terms  and  conditions 
upon  which  the  indorsement  of  the  State  was  loaned,  thereby 
relieving  the  State  from  liability.  It  was  for  bonds  guaranteed 
by  the  State,  the  appellants  contracted,  and  Crawford  promised 
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to  deliver.  The  guaranty  or  indorsement  of  the  State  became 
worthless  to  them,  if,  at  the  time  of  the  contract,  they  were 
informed  of  DuPuy's  misappropriation ;  and  it  was  idle  for  them 
to  contract  for  bonds  of  that  description.  And  it  is  scarcely 
possible  that  Crawford,  who  brought  about  tlie  interview  for 
the  purpose  of  inducing  the  appellants  into  the  transaction, 
would  have  invited  a  disclosure  of  the  infirmity  of  his  title  as 
against  the  State.  All  that  can  be  said  of  Tucker's  evidence 
is,  that  at  Crawford's  instance  he  communicated  to  one  or  more 
of  the  appellants  the  number  of  miles  of  road  the  railroad  com- 
pany had  constructed,  and  that  the  bonds  were  the  fii'st-mort- 
gage  bonds  of  the  company.  If  any  other  particular  facts  were 
communicated,  he  does  not  disclose  them. 

In, reference  to  the  facts  which  it  is  supposed  ought  to  have 
put  the  appellants  upon  inquiry  as  to  the  manner  of  CVawford's 
acquisition  of  the  bonds,  it  is  enough  to  say,  that  the  largest 
significance  claimed  for  them  is,  that  they  might  have  aroused 
suspicion  as  to  his  title.     It  is  not,  under  the  prevailing  princi- 

f)les  of  the  commercial  law.  enough  to  defeat  the  title  of  the 
lolder  of  negotiable  paper,  to  show  that  he  acquired  it  under 
circumstances  which  would,  in  the  mind  of  a  prudent  man, 
have  excited  suspicion  as  to  the  title  of  the  party  from  whom 
he  derived  it. —  Goodman  v.  Shmrndf^,  atufra  ;  Murray  v.  Lard- 
jier^  fnipra ;  Phelan  v.  Moan,  f<uj>ra.  It  is  apparent  from  the 
contract,  that  it  was  expected  Crawford  woula  thereafter  ac- 
quire the  bonds;  hence,  a  future  day  is  appointed  for  the 
delivery;  and  the  fact  is  apparent  that  he  did  not  obtain 
them,  bearing  the  indorsement  of  the  State,  until  a  short  time 
before  their  delivery.  These  facts  may  have  excited  the  be- 
lief, that  when  he  made  the  contract  witli  the  appellants, 
he  had  some  arrangement  by  which  he  would  obtain  tlie  bonds. 
Bnt,  would  they  probably  divert  and  direct  inquiry  to  the  na- 
ture of  that  arrangement  i  Would  they  excite  the  suspicion 
of  the  most  prudent,  dealing  in  negotiable  securities,  that  he 
intended  acquiring  them,  or  had  acquired  them,  fraudulently, 
or  illegally  I  We  can  not  think  the  facts  are  sufficient  to  cast  a 
shade  on  the  transaction,  so  far  as  the  appellants  are  concerned. 
It  is  only  bad  faith  which  will  defeat  their  right  to  enforce  the 
bonds  against  all  parties  to  them. 

10.  The  remaining  question  has  been  heretofore  considered 
and  decided  by  this  court.  The  statute  gave  the  State,  for  its 
protection  and  indemnity,  a  lien  upon  the  property  of  the  rail- 
road company,  having  precedence  and  priority  over  all  other 
liens,  by  way  of  mortgage  or  otherwise.  The  holders  of  the 
bonds  of  the  company,  indorsed  by  the  State,  to  whom  the 
State  is  liable  upon  its  indorsement,  upon  default  in  the  pay- 
ment of  the  bonds,  are  entitled  to  be  subrogated  to  the  lien  of 
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the  State.  The  subrogation  is  just  and  equitable,  and  is  essen- 
tial to  render  effectual  the  purposes  of  the  statute  in  the  crea- 
tion of  the  lien — the  protection  and  indemnity  of  the  State. 
Colt  V.  Barnes^  H4  Ala.  108 ;  Forrest  t\  Luddington.^  68  Ala.  1. 
The  equity  is  worked  out  through  and  from  the  liability  of  the 
State ;  and  if  the  liability  does  not  exist,  the  equity  does  not 
arise. — Bankhead  v,  Owen^60  Ala.  457;  Houston  v,  Br,  Bank 
HuntsmUe,  25  Ala.  250 ;  Orlgaby  v.  Hair,  lb.  327.  And  of 
consequence,  it  can  not  be  claimed  by  a  party  who,  in  his  trans- 
actions with  the  railroad  company,  has  relieved  the  State  from 
liability,  though  he  may  be  entitled  to  enforce  the  subordinate 
mortgage  the  company  may  have  executed. 

There  would  be  the  difficulties  attending  the  subrogation, 
suggested  in  the  arguments  of  counsel,  and  pointed  out  by  Mr. 
Justice  Bradley,  in  Branch  v,  Ma/ion  ib  Brunswick  R,  R.  Co.^ 
2  Woods,  C.  C.  385,  if  the  State  was  pursuing  the  remedies 
given  to  it  specially,  and  had  possession  of  the  property  of  the 
company.  If  a  court  were  then  to  intervene — to  intercept  the 
remedies  of  the  State,  and  to  interrupt  its  possession — as  it  could 
intervene  only  at  the  instance  of  a  party  to  whom  the  State  was 
liable,  or  a  party  having  a  superior  equity,  there  would  be  em- 
barrassments arising  from  the  incapacity  of  the  State  to  be 
sued,  and  from  other  considerations,  which  this  case  does  not 
involve.  The  constitution  forbids  the  making  of  the  State  a 
party  to  suits  in  law  or  equity.  It  would  be  a  harsh  construc- 
tion of  the  constitution,  leading  to  the  most  inequitable  conse- 
<juence8,  that  circumscribed  the  jurisdiction  of  the  courts  to 
determine  controversies  between  individuals  claiming  rights,  or 
asserting  defenses,  which  must  be  traced  to,  or  derived  from 
the  State.  The  incapacity  of  the  State  to  be  sued,  as  a  general 
rule,  is  a  sufficient  reason  for  dispensing  with  its  presence  as  a 
party. — Davis  v,  Grau^  16  Wall.  220 ;  Arlington  case,  3  Hughes 
(C.  C.)  1 ;  Hagan  v.  Walker,  14  How.  29. 

The  result  is,  that  the  City  Court  erred,  in  not  decreeing  the 
appellants  were  entitled  to  subrogation  to  the  lien  of  the  State, 
and,  of  consecjuence,  to  precedence  and  priority  over  the  other 
holders  of  the  bonds  of  the  railroad  company,  who  are  entitled 
only  to  tlie  security  of  the  mortgage.  The  decree  in  this  re- 
spect will  be  here  reversed,  reformed  and  corrected ;  otherwise 
affirmed,  and  remanded  to  the  City  Court  for  execution. 

Note  by  Reporter. — On  application  for  rehearing,  by  the 
counsel  lor  Morton,  Bliss  et  al.,  the  judgment  renders  in  this 
case,  as  indicated  above,  was  set  aside,  and  judgment  rendered 
as  follows :  "  It  is  considered  that  the  decree  of  said  City  Court 
be  reversed  and  annulled,  and  the  cause  be  remanded  to  said 
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City  Court  for  further  proceedings;  and  that  the  appellees  pay 
the  costs  of  this  appeal,  both  in  this  court,  and  in  said  City 
Court " 


Martin  v.  HalL 

Motion  for  Svtnmary  Judgment  ayatnttt   ( 'onHtahh  and 
Sureties  on  hlx  (iffii^ial  Bimd, 

1 .  ConHahle^H  bond ;  aerondartf  proof  of. — There  is  no  statute  reijuirinj^ 
or  authorizing  the  recording  of  a  fonstableV  bond,  although  it  is  re«juired 
to  be  "approved  by  the  judge  of  probate,  and  kept  in  his  office"  (Code, 
§  764) ;  and  without  Huch  statutory  authority,  t^fie  mere  recording  of  it 
<ioes  not  make  the  record  competent  evidence  as  a  (?opy :  to  make  such 
record  admissible  evidence,  it  must  be  proved  to  be  a  correct  copy,  after 
a  proper  predicate  has  been  laid  for  the  intnxhiction  of  secondary  evi- 
dence. 

Appeal  from  the  Circuit  ('Onit  of  Jackson. 

Tried  before  the  lion.  II.  (\  Spkakk. 

This  was  a  motion  by  William  B.  Martin,  for  a  summary 
judgment  against  Thomas  C.  Hall  and  the  sureties  on  his  offi- 
cial bond  as  constable,  *'on  account  of  the  failure  of  said  Hall 
to  make  the  monev  on  an  execution  in  his  hands  as  constable, 
in  favor  of  said  \^.  B.  Martin,  and  against  Jacob  Iloust ''  [or 
HontsJ,  "issued  on  the  2d  May,  1874,  by  J.  J.  St.  Clair,  justice 
of  the  peace,  for  $24  debt,  besides  ^4  costs  of  suit;  and  which, 
by  the  use  of  due  diligence,  said  Hall  could  have  collected." 
The  cajse  was  commenced  in  a  justice's  court,  and  was  remo^'ed 
by  oerthrari  into  the  Circuit  ('ourt,  where  the  plaintiff  filed  a 
complaint,  claiming  $28,  with  interest  from  May  2d,  1874,  for 
the  failure  of  said  Hall,  as  constable,  ''  to  execute  an  order  of 
sale  issued  on  a  judgment  obtained  before  J.  J.  St.  Clair,  a  jus- 
tice of  the  peace."  The  defendants  pleaded,  "  in  short  by  con- 
sent, the  general  issue,  with  leave  to  give  in  evidence  any  mat- 
ter which,  if  pleaded  in  full,  would  be  a  bar  to  this  suit ;  and, 
2d,  not  guilty ;"  and  issue  seems  to  have  been  joined  on  both 
of  these  pleas.  On  the  trial,  as  the  bill  of  exceptions  shows, 
the  defendants  declining  to  admit  the  execution  of  an  official 
bond  by  them  as  alleged,  the  plaintiff  introduced  John  B.  Tally 
as  a  witness,  "  who  wa*  the  probate  judge  of  the  county,  and 
the  legal  custodian  of  the  records,  books  and  papers  belonging 
to  the  probate  office,  including  the  official  bonds,  of  constaBles, 
and  who  testified  that,  on  that  day,  and  on  the  preceding  day, 
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at  the  request  of  plaintiff's  counsel,  lie  had  made  diligent  search 
in  his  office  for  tlie  official  bond  of  said  Hall  as  bailiff,  and  had 
been  unable  to  find  any  bond  given  i)rior  to  1876 ;  that  he  found 
one  given  in  1876,  and  another  in  1878,  but  no  other  one ;  that 
it  had  been  a  custom  of  long  standing  in  the  probate  office  of 
said  county,  to  keep  a  book  known  as  the  '  Bond  Book,'  in  which 
were  recorded  all  offi(»ial  bonds  required  by  law  to  be  kept  on 
file  in  said  office,  including  the  official  bonds  of  constables :  that 
he  then  had  m  his  custody,  and  in  his  office,  said  *  Bond  l^k' 
for  1873  and  1874-,  and  in  it  he  found  the  recoi-d  or  copv  of  a 
bond  in  words  and  figures  as  follows,''  setting  it  out.  ""Plain- 
tiff then  offered  said  record  of^said  bond  in  evidence,"'  but  the 
court  excluded  it,  on  objection  by  the  defendants,  "because 
there  was  no  law  rc(|uiring  the  official  bonds  of  constables  to 
be  recorded."  Plaintiif  excepted  to  this  ruling,  "and  then 
offered  said  record  of  said  bond  as  evidence  tending  to  show 
that  such  a  bond  had  been  executed,  and  who  the  sureties  thereon 
were,  and  what  the  condition  of  said  lost  bond  was;  but  the 
court  refus(»d  to  admit  it  as  evidence*  for  said  purpose,  and  the 
plaintiff  duly  excepted.*'  These  rulings  of  the  court  are  now 
assigned  as  error. 

Robinson  A:  Hkown,  R.  i).  Hint,  and  Wm.  II.  Norwood,  for 
the  appellant. 

L.  P.  Wai.kkr,  and  IIimhs  &  (i()RiK)N,  contra. 

SOMEliVILLE,  J. — The  court  very  clearly  did  not  err  in 
excluding  from  the  jury,  as  evidence,  tlie  book  produced  from 
the  office  of  the  probate  judge,  purporting  to  contain  a  recorded 
copy  of  the  official  bond  of  Mall  as  constable.  There  is  no 
statyte  which  recpn'res  or  authorizes  constables'  bonds  to  he  re* 
corded  in  the  offices  of  probate  judges.  The  statute  merely  pre- 
scribes that  the  original  bond  snail  be  ''approved  by  the  judge 
of  probate,  and  kept  in  his  office." — Code  of  1876,  ^  764.  In 
the  absence  of  such  a  statutory  re(piirement,  the  mere  recgrd- 
ino^  of  a  bond,  or  other  instrument,  does  not  make  a  copy  of  it 
evidence.  The  copy,  to  be  admissible,  must  be  shown  to  be 
correct,  after  laying  the  usual  predicate  for  such  secondary  evi- 
dence, by  proving  the  loss  of  the  original,  and  the  failure  to 
find  it  after  diligent  search. — 1  GreenT.  Ev.  §  91 ;  1  Whart.  Ev. 
5?  115.  Or  else  a  certified  copy  of  the  originaL  which  is  made 
by  statute  presumptive  evidence  in  any  civil  cause,  was  required 
to  be  produced.— Code,  1876,  §  3047. 

Judgment  affirmed. 
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Sloan  V.  Frothingham. 

JSill  in  Equity  for  Foreehmnve  of  Moriyatje^  Account,  etc, 

1.  Annuity  to  huaband  ami  in'jr  dnniHjth'ir  joint  liirHj  and  to  survivor 
for  life^  payable  to  husband  '*for  th'ir  mutual  hencjit ;"  ////V'w  intercH  in. 
Where  an  annuity  is  created  bv  deed,  cliar^jed  on  JandH,  and  secured  by 
mortgage,  in  favor  of  husband  and  wife  durinj?  their  joint  lives,  and  tl) 
the  survivor  for  life,  and  is  made  payable  Xo  the  husband  "for  their  mu- 
tual benefit;"  the  husband  does  not*  take  the  entire  interest  during  the 
joint  lives  of  himself  and  wife,  but  he  and  his  wife  take  by  moieties ;  he 
receives  and  holds  her  portion  as  trustee  for  her,  is  liable  to  account  to 
her  for  it,  and  can  not  make  it  his  own,  nor  make  an  assi*rnment  or  trans- 
fer which  would  affect  her  rights ;  and  she  has  such  an  interest  as  enti- 
tles her  to  maintain  a  bill  in  ecjuity  to  foreclose  the  mortgage,  and  to  re- 
deem from  an  older  mortgage  on  the  lands. 

2.  Rill  by  husband  and  U'if(%  and  dismiftsal  thnrof  by  hnsbatid. — A  bill 
filed  in  the  names  of  husband  and  wife  jointly,  to  enforce  payment  of  an 
annuity  charged  on  lands,  and  made  payable  to  the  husband'for  the  mu- 
tual benefit  of  himself  and  his  wife  (luring  their  joint  lives,  is  the  bill  of 
the  husband  alone;  and  a  dismissal  of  the  bill  by  him,  on  compromise 
with  the  defendant,  does  not  prejudice  the  rights  of  the  wife,  nor  bar  her 
from  maintaining  another  bill  to  enforce  payment  of  her  part  of  the  an- 
nuity. 

3.  *Sale  under  power  in  mortgage ^  by  foreian  administrator. — A  foreign 
administrator,  who  has  not  given  Ijond  and  iiad  his  letters  recorded  here 
as  required  by  statute  (Code,  §§  26.'17-40),  has  no  authority  to  execute  a 
power  of  sale  contained  in  a  mortgage  given  to  his  intestate,  as  a  domes- 
tic administrat^jr  may  (lb.  ^  2198) ;  and  a  sale  by  him,  under  the  power, 
neither  cuts  off  the  power  of  redemption,  nor  affects  the  right  of  a  junior 
mortgagee  to  be  let  m  to  redeem. 

4.  Same;  ratification  by  heirs  and  domestic  administrator. — Though 
such  sale  is  unauthorize<l  and  irregular,  yet,  if  it  is  ratified  by  the  heirs, 
next  of  kin  and  domestic  administrator,  and  the  proceeds  of  sale  are 
properly  applied  by  the  foreign  administrator  in  the  due  course  of  admin- 
istration, tne  purchaser  will  be  regarded  as  an  ecjuitable  assignee  of  the 
mortgage  and  secured  debt,  and  will  be  subrogated  to  the  rights  of  the 
heirs  and  the  domestic  administrator. 

5.  Sale  under  power  in  mortgage;  effect  as  foreclosure f  and  ratification 
oj  irregular. — A  sale  under  a  power  contained  in  a  mortgage,  when  valid 
and  regular,  is  the  eiiuivalent  of  a  decree  of  foreclosure  in  eiiuity ;  and 
the  same  efiect  must  be  attributed  to  an  irregular  sale,  when  ratified 
by  the  parties  in  adverse  interest.  But  a  decree  of  foreclosure  only  binds 
the  parties  to  the  suit,  and  does  not  affect  the  rights  of  other  persons ; 
and  the  ratification  of  an  irregular  or  unauthorized  sale,  by  some  of  the 
parties  in  adverse  interest,  can  not  l)e  allowed  to  prejudice  the  rights  of 
the  others. 

6.  Ratification  of  unauthorized  sale. — It  is  a  plain  principle  of  right 
and  justice,  that  wfiere  there  is  an  unauthori'/e<l  sale  of  property,  real  or 
personal,  the  owner  can  not  take  and  hold  the  i)urchase-money^  and  yet 
reclaim  the  property ;  if,  with  knowledge  of  the  facts,  he  elects  to  take 
the  benefitfl  of  the  sale,  he  can  not  afterwards  repudiate  it,  to  the  injury 
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of  the  jHirdiaser;  and  thiH  princijilo  applies  equally  to  void  and  voi<lable 
Hales. 

7.  MorUjnijef' .<  Hahilitif  for  rfntx  atuf  protittf. — A  mortgagee,  entering 
into  i)OSHesHit)n  before  a  foreclosure,  under  a  sale  which  is  either  void  or 
voidable,  its  acrountable  for  the  rents  and  profits  actually  received,  and 
such  as  he  niijiht  liave  receivc^l  by  the  exercise  of  reasonable  diligence. 

8.  Renutvaf  of  hushami  an  trijVn  fnistir. — Where  the  husband  has  pre- 
cluded himself  from  asserting  his  rights  as  tnistee  for  his  wife,  and  has 
abandoned  her,  taking  up  his  pennanent  res^lence  in  a  foreign  country,  a 
(;ourt  of  e<iuity  will  remove  him,  at  the  instance  of  the  wife,  seeking  to 
enforce  her  rights,  and  ap]>oint  un<»ther  trustee  for  her. 

Ai'PKAi.  from  tlie  Chancerv  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  original  hill  in  this  case  was  filed  on  the  0th  Aneuet, 
1879,  hv  Alaria  L.  Sloan,  the  wife  of  Edward  A.  Sloan, 
against  her  said  liusband,  James  H.  Frothingham,  and  several 
other  persons;  and  songht  to  set  aside  a  sale  of  certain  real  es- 
tate in  the  city  of  Montgomery,  known  as  the  ''  Belshaw  cor- 
ner,''  which  had  heen  made  under  a  power  contained  in  a 
mortgage  executed  by  Robert  R.  Relshaw  and  James  W.  Pow- 
ell to  Charles  B.  Tatham,  of  New  '^'ork ;  to  have  the  property 
sold,  in  foreclosure  and  satisfaction  of  a  junior  mortgage,  given 
by  said  Belshaw  to  the  complainant  and  her  said  husband ;  als<j, 
an  account  of  the  rents  and  profits  of  the  property  while  in  the 
possession  of  the  said  Frothingham,  the  removal  of  said  Edward 
A.  Sloan  as  trustee  for  the  complainant,  and  general  relief. 

The  mortgage  which  the  i)ill  sought  to  have  foreclosed,  and 
a  copy  of  which  was  made  an  exhibit,  was  dated  March  7tli, 
1873,  and  recited  as  its  consideration  the  compromise  and  set- 
tlement of  a  controversy  which  had  existed  lietween  the  com- 
plainant and  said  Robert  ll.  Belshaw,  respecting  their  interests 
in  the  said  property ;  by  the  terms  of  which  settlement,  as  re- 
duced to  writing  and  signed  by  both  parties,  the  complainant 
and  her  husband  conveyed  to  said  Belsuaw  her  interest  in  the 
property,  and  Belshaw  agreed  to  charge  it  with  the  payment  of 
an  annuity  in  their  favor.  The  stipulations  as  to  the  annuity 
were  thus  expressed  in  the  instrument:  "The  parties  of  the 
second  part  [lielshaw  and  wife]  covenant  and  agree  to  charge 
the  aforesaid  real  property,  for  the  payment  well  and  truly  to 
be  made  to  the  parties  of  the  first  part  [Sloan  and  wnfe],  with 
the  sum  of  nine  hundred  dollars  annually,  from  the  first  day  of 
October.  1872;  such  annual  payments  being  payable  in  equal 
semi-annual  payments, — the  first  being  payable  October  let, 
1872,  and  the  second  on  the  Ist  April,  1873,  and  on  each  suc- 
ceeding first  day  of  October  and  April,  and  so  payable,  in  equal 
semi-annual  payments,  during  their  joint  lives;  and  in  the 
event  of  the  death  of  the  said  Edward  A.  Sloan,  before  the 
death  of  said  Maria  L.  Sloan,  his  wife,  then  and  in  that  event 
Vol.  r.xxii. 
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for  the  payment  to  the  said  Maria  L.  of  the  simi  of  nine  hun- 
dred dollars,  payable  semi-annuallly  as  aforesaid,  during  her 
life;  but,  should  the  said  Edward  A.  survive  his  said  wife,  then 
for  the  payment  to  him,  the  said  Edward  A.,  of  five  hundred 
dollars  annually  during  his  life,  in  semi-annual  payments  as 
aforesaid ;  which  payments,  so  herein  provided  to  be  made  to 
the  said  Edward  A.  and  Maria  L.  Sloan,  shall,  during  their 
joint  lives,  l)e  made  to  the  said  Edward,  or  his  duly  authorized 
agent  thereunto  appointed,  for  the  mutual  benefit  of  the  said  par- 
ties of  the  first  part,  as  herein  provided  and  contemplated ;  and 
in  the  event  that  the  said  Edward  A.  survive  the  said  Maria  L., 
then  the  sum  herein  provided  to  be  paid  to  him  shall  be  paid 
to  him,  the  said  Edward  A. ;  and  in  the  event  that  the  said  Ma- 
ria L.  shall  survive  the  said  Edward  A.,  then  the  sum  herein 
provided  to  be  paid  to  her,  in  tlie  event  of  survivorship,  shall 
be  paid  to  her.  Which  said  charge  shall  be  created  by  tlie  said 
parties  of  the  second  part  executing  a  mortgage  on  said  real 
property,  in  compliance  with  the  terms  of  this  instrument,"  &c. 
The  mortgage  was  given  to  secure  the  payment  of  this  annuity 
as  stipulated,  and  contained  a  power  of  sale  on  default. 

The  mortgage  to  Sloan  and  wife  was,  by  its  terms,  made 
subject  and  sul)ordinate  to  another  mortgage  already  existing 
on  the  property,  a  copy  of  wliich  was  also  made  an  exhibit  to  the 
bill ;  this  being  the  mortgage  under  which  tlie  property  was 
sold,  and  under  which  the  defendant  Frothingham  claimed  ai\d 
held.  This  former  mortgage  was  executed  l)y  said  Robert  R. 
Belshaw  and  James  W.  rowell  and  wife,  to  said  Charles  B. 
Tatham,  of  New  York,  to  secure  the  payment  of  five  promis- 
sory notes,  falling  due  one,  two,  three,  four  and  five  years  after 
date  respectively,  and  amounting  to  about  813,000;  and  was 
dated  April  30th,  1860.     ''  After  the  execution  of  said  mort- 

Sage,"  as  the  bill  alleged,  *'and  before  the  sale  had  under  it  as 
ereinafter  stated,  said  Powell  transferred  and  conveyed  to 
complainant  and  said  R.  R.  Belshaw,  by  j)roper  deed  of  con- 
veyance, all  his  right,  title  and  interest  in  said  property  upon 
his  promise  and  agreement  to  pay  said  mortgage.''  Said  mort- 
gage was,  as  the  bill  further  alleged,  "on  the  28th  May,  1860, 
duly  transferred,  conveyed,  and  assigned  in  writing,  by  apt  words 
of  conveyance,  by  said  Charles  B.  Tatham,  to  William  11.  Ca- 
ry,  since  deceased,  who  departed  this  life,  in  the  State  of  New 
York,  in  February,  1861."  Lettei^s  of  administration  on  said 
Cary's  estate  were  granted,  in  New  York,  to  Mrs.  Maria  Cary, 
his  widow,  and  Isaac  H.  Frothingham ;  but  they  never  had 
their  letters  of  administration  recorded  here,  or  gave  bond,  as 
required  by  the  statutes  of  Alabama. — Code,  ^i$  2637-40.  On 
the  Ist  January,  1^73,  said  New  York  administrators,  "claim- 
ing and  professing  to  act  under  said  power  of  sale  contained  in 
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said  mortgage,"  sold  the  property,  and  it  was  bid  off  in  the 


name  of  said  James  II.  Frothingham  as  the  purchaser.  The 
administrators  were  not  present  at  the  sale,  which  was  conduct- 
ed by  J.  S.  Winter  as  their  agent  and  attorney,  and  the  prop- 
erty was  bid  off  by  him,  or  at  his  instance,  in  the  name  of  said 
James  H.  Frothingham,  to  whom  a  deed  was  afterwards  exe- 
cuted by  the  admiuistratore.  Said  Frothingham  was  put  in 
possession  of  tlie  property  under  his  purchase,  and  continued 
m  possession  until  July,  1879,  when  he  sold  and  conveyed  to 
James  A.  Farley  and  Moses  Brothers,  a  partnership  doing  busi- 
ness in  the  city  of  Montgomery. 

The  bill  alleged,,  also,  that  said  Edward  A.  Sloan,  on  the  3d 
August,  1878,  "filed  a  bill  in  this  court  similar  to  this  bill,  but^ 
although  he  was  trustee  for  complainant  as  herein  shown,  he 
filed  said  bill  in  his  own  name,  making  himself  the  only  plain- 
tiff, and  your  oratrix  one  of  the  defendants;"  that  he  afterwards 
compromised  and  settled  said  suit,  in  consideration  of  money 
paid  him  by  some  of  the  defendants,  dismissed  the  bill,  and 
transferred  all  his  right  and  interest  in  the  annuity  and  mort- 
gage to  said  James  U.  Frothingham ;  that  he  had  abandoned 
the  complainant,  had  not  lived  with  her  for  several  years,  and 
contemplated  a  return  to  England,  his  native  country,  intend- 
ing to  take  up  his  permanent  residence  there.  It  was  alleged, 
also,  that  the  payments  made  on  the  debt  to  Tatham,  and  the 
rents  and  pronts  of  the  property  while  in  the  possession  of  the 
several  defendants,  were  sufficient  to  pay  the  debt  secured  by 
the  mortgage  to  Tatham.  James  H.  Frothingham,  Robert  11. 
Belshaw  and  wife,  Charles  Tatham,  Edward  A.  Sloan,  James 
A.  Farley,  the  several  partners  composing  the  firm  of  Moses 
Brothers,  Mrs.  Maria  Gary  and  Isaac  Frothingham,  individually 
and  as  administrators  of  the  estate  of  said  William  II.  Cary, 
were  made  defendants  to  the  bill ;  the  prayer  of  which  was, 
that  the  sale  under  the  mortgage  to  Tatnam,  and  the  convey- 
ances to  the  subsequent  purchasers,  be  set  aside ;  that  an  ac- 
count be  taken  of  tne  rents  and  profits  of  the  property  while  in 
the  possession  of  the  several  defendants  since  the  sale  under 
the  mortgage,  and  the  ahiount  bo  applied  to  the  payment  of 
any  balance  remaining  due  and  unpaid  on  said  mortgage  debt; 
that  the  complainant^s  mortgage  be  foreclosed,  Ihe  property 
sold,  and  the  proceeds  applied  in  satisfaction  of  the  amount  due 
her;  that  said  Edward  A.  Sloan  "l)e  removed  from  the  trustee- 
ship of  said  property  in  this  bill  mentioned,  and  that  complain- 
ant be  permitted,  by  the  decree  of  tiiis  court,  to  own,  control, 
and  dispose  of  said  property  Jis  difenmie  soh  ;''  and  the  general 
prayer,  for  other  and  further  relief,  was  added. 

A  demurrer  to  the  bill  was  filed  by  Edward  A.  Sloan,  which 
the  chancellor  overruled ;  but  he  sustained  a  denmrrer  filed  by 
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the  other  defendants  jointly.  On  appeal  to  this  court,  by  the 
complainant,  the  chancellor's  decree  was  reversed,  and  the  cause 
was  remanded,  as  shown  by  the  former  report  of  the  case. 
Slo(m  V,  Frothingham,  65  Ala.  593-99. 

The  bill  was  amended,  after  the  reraandujent  of  the  cause,  by 
alleging  that  said  New  York  administrators,  prior  to  said  sale 
under  the  power  in  the  mortgage,  had  received  partial  payments 
from  Belshaw  on  the  mortgage  debt,  and  were  placed  in  pos- 
session of  the  premises  by  Sefchaw,  and  received  the  rents  for 
a  long  space  ot  time ;  that  they  also  received,  of  the  purchase- 
money  bid  at  the  sale,  the  sum  of  $17,244.90,  being  tne  whole 
amount  bid  except  $755,  which  was  paid  to  Belshaw  as  the  ex- 
cess above  the  amount  due  on  the  mortgage  debt ;  that  these 
several  sums  were  duly  used  in  the  course  of  administration  by 
the  New  York  administrators,  and  paid  over  and  distributed 
among  the  heirs  and  distributees  who  resided  there,  and  who 
were  all  of  lawful  age ;  that  there  were  no  heirs  or  distributees 
who  resided  in  Alabama,  and  no  creditors  resident  here ;  and 
that  letters  of  administration  on  said  Gary's  estate  had  been  duly 
granted  by  the  Probate  Court  of  Montgomery,  since  the  filing 
of  the  original  bill,  to  S.  M.  Levin,  who  was  made  a  defendant. 
It  was  alleged,  also,  that  said  E.  A.  Sloan  had  carried  out  his 
intention  of  leaving  the  country,  had  deserted  the  complainant, 
and  had  taken  up  his  permanent  residence  in  England. 

A  cross-bill  was  filed  by  Eobert  R.  Belshaw,  alleging  that  said 
New  York  administrators  had  received,  in  adaition  to  the 
$17,244.90  of  the  purchase-money  bid  at  the  sale,  large  partial 
payments  made  by  him,  and  the  rents  and  profits  of  the  prop- 
erty for  a  long  space  of  time,  and  had  duly  accounted  for  sdl 
these  sums  to  the  distributees  in  New  York ;  that  he  received 
from  said  administrators,  or  from  their  agent  and  attorney  who 
conducted  the  sale,  the  sum  of  $755.10,  as  the  balance  estimated 
to  be  due  him  after  satisfying  the  mortgage,  on  the  assurance 
of  said  agent  and  attomev  that  the  sale  was  regular,legal  and  valid, 
and  with  the  definite  understanding  that  the  purchase  money  was 
to  be  applied  to  the  payment  and  satisfaction  of  said  mortgage 
debt ;  wnereas,  as  he  had  learned  within  the  last  six  months, 
said  sale  was  made  by  said  administrators  without  any  authority, 
said  mortgage  was  still  uncancelled  and  unsatisfied,  and  the 
secured  notes  were  still  outstanding,  still  a  subsisting  liability 
against  him,  and  an  incumbrance  on  the  mortgaged  property. 
Tlie  prayer  of  his  cross-bill  was,  "  that  said  sale  or  pretended 
sale,  made  on  or  about  the  26th  May,  1873,  under  said  power  of 
sale  contained  in  the  said  mortgage  to  Tatham,  l)e  set  aside  and 
annulled ;  that  an  account  may  be  taken,  under  the  direction  of 
the  court,  of  what  may  be  due  by  your  orator  on  said  mortgage  ; 
that  your  orator  may  be  credited,  on  such  accounting,  with  the 
38 
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rents  and  profits  arising  from  said  mortgaged  property  since 
January  Ist,  1873,  or  which  should  have  been  received  if  the 
same  had  been  properly  managed ;  and  if,  on  said  accounting, 
nothing  is  found  due  on  said  mortgage,  that  the  same  may  then 
be  ordered  to  be  given  up  and  cancelled ;  and  Jf  any  balance  is 
found  due  to  your  orator  on  such  accounting,  respondents  may 
be  decreed  to  pay  the  same.  Or,  if  anything  is  found  due  on 
said  mortgage,  or  on  any  other  accounts  growing  out  of  the 
matters  and  things  in  this  bill  set  forth,  then  your  orator  offers 
to  pay  the  same,  and  prays  that,  when  so  paid,  said  mortgage 
may  be  ordered  to  be  given  up  and  cancelled ;"  and  for  other 
and  further  relief,  under  the  general  prayer. 

By  written  agreement  of  counsel,  filed  of  record  in  the  cause, 
the  following  facts  were  admitted :  "  The  transfer  and  convey- 
ance by  Powell  and  wife  was  to  Rol)ert  R.  Belshaw  alone,  and 
not  to  him  and  Mrs.  Maria  L.  Sloan.  The  notes  and  mortgage 
to  Tatham  were  regularly  transferred  and  conveyed  to  W.  H. 
Gary  in  his  life-time,  and  to  his  heirs,  executors,  and  assigns,  by 
said  Tatham.  It  is  admitted  that  R.  R.  Belshaw  did  not  have 
actual  notice  that  no  letters  of  administration  on  Gary's  estate 
had  been  granted  in  Alabama  to  said  Isaac  H.  Frothingham  and 
Maria  Gary,  or  that  they  had  not  had  their  New  York  letters  of 
administration  recorded  in  Alabama,  and  had  not  given  bond 
here ;  but  said  Belshaw  lived  in  the  city  of  Montgomery,  within 
a  few  hundred  yards  of  the  court-house,  and  had  opportunity 
to  find  out  before  the  sale  of  said  mortgaged  premises  on  26th 
May,  1873 ;  and  said  Belshaw  was  present  at  said  sale.  J.  8. 
Winter,  who  acted  as  the  attorney  for  said  New  York  adminis- 
trators at  said  sale,  stated  to  said  Belshaw,  at  and  before  the 
sale,  that  they  had  the  right,  under  the  power  of  sale  contained 
in  the  mortgage  to  Tatham,  to  make  the  sale  which  was  made 
on  the  2f)th  May,  1873.  The  sale  was  advertised  to  be  made  by 
said  Frothingham  and  Mrs.  Gary,  as  the  administrators  of  W. 
H.  Gary,  under  the  power  of  sale  contained  in  the  mortgage  to 
said  Tatham.  Said  Winter  had  been  the  attorney  of  Belsnaw, 
on  various  occasions,  in  1870,  '71,  and  '72,  but  was  not  his  at- 
torney at  said  sale  on  the  26th  May,  1873,  being  then  the  at- 
torney of  said  New  York  administrators ;  and  in  asking  for  a 
postponement  of  the  sale,  which  had  l)een  advertised  as  early  as 
March,  1873,  said  Belshaw  was  represented  by  J.  Gindrat  "^in- 
ter  and  Jno.  Gano  Winter,  who  were  never  employed  to  contest 
said  sale,  nor  advised  with  as  to  the  validity  of  said  sale.  At 
the  time  of  said  sale,  Isaac  H.  Frothingham  was  absent  in 
Europe,  and  did  not  return  until  late  in  the  summer,  or  early 
in  the  fall ;  and  after  his  return,  he  gave  his  written  approval 
of  the  sale,  and,  on  the  15th  November,  1873,  he  and  Mrs. 
Gary  executed  and  delivered  to  said  James  H.  Frothingham,  as 
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the  purchaser  at  Baid  sale,  a  coDveyance  of  said  premises,  as  more 
fully  stated  in  the  answer  of  said  Frothingham.  Ilobert  R.  Bel- 
shaw  received  the  rents  and  profits  of  the  mortgaged  premises, 
up  to  the  sale  on  26th  May,  1873.  At  and  before  said  sale,  said 
Belshaw  and  Mrs.  Sloan  were  occupying  a  part  of  the  mortgaged 
premises,  and  they  continued  to  occupy  them  for  some  time  af- 
terwards, free  of  rent,  Mrs.  Sloan  so  continuing  until  October 
1st,  1875.  Of  the  amount  bid  at  the  sale,  $755.10  was  paid  to 
said  R  R.  Belshaw,  and  the  balance,  $17,244.90,  was  paid  to 
said  Isaac  Frothingham  and  Mrs.  Gary  as  administrators.  The 
heirs  and  distributees  of  W.  H.  Gary,  with  full  knowledge  of 
the  facts,  ratified  said  sale  of  May  26th,  1873 ;  and  the  money 
realized  from  said  sale  was  distributed  to  them,  as  assets  of 
the  estate  of  said  W.  H.  Gary,  by  said  New  York  administra- 
tors; and  the  two  payments  made  to  said  administrators,  in 
1867  and  1868,  by  said  Belshaw,  were  likewise  distributed 
amongst  the  heirs  and  distributees,  with  full  knowledge  of  the 
source  whence  said  moneys  arose.  Said  £.  A.  Sloan  and  his 
wife  both  were  living  in  Montgomerj'  on  the  26th  May,  1873, 
as  they  had  been  for  several  years  before ;  and  they  both  knew 
of  said  sale  when  it  occurred,  and  that  James  H.  Frothingham 
was  the  purchaser  at  said  sale.  Edward  A.  Sloan  conveyed  to 
Moses  Brothers,  and  not  to  James  H.  Frothingham.  At  the 
time  said  Sloan  filed  his  bill,  and  at  the  time  the  decree  was 
rendered  thereon,  he  and  his  wife,  the  said  Maria  L.,  were  liv- 
ing apart ;  and  since  the  filing  of  the  bill  in  thi|3  case,  said  Sloan 
has  gone  to  Europe,  with  the  mtention  of  remaining,  and  he  and 
the  said  Maria  L.  have  lived  separate  since  they  separated,  as 
set  forth  in  the  bill.  Prior  to  the  conveyance  by  said  E.  A. 
Sloan  to  Moses  Brothers,  the  latter  had  arranged  with  Farley 
for  the  purchase  of  the  property  from  James  H.  Frothingham. 
This  agreement  applies  only  to  the  hearing  on  the  equities  of 
the  parties,  and  shall  not  interfere  with  any  reference  which 
may  be  ordered  by  the  chancellor,  if  he  so  decrees." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  original  bill,  at  the  costs  of  the  complainant  or  her 
next  friend,  and  also  dismissed  the  cross-bill  of  belshaw,  at  his 
costs,  but  without  filing  any  written  opiinion.  From  this  decree 
Mrs.  Sloan  and  Belshaw  each  appeals,  and  each  assigns  errors 
in  this  court ;  Mrs.  Sloan  asstgnmg  the  dismissal  of  her  bill,  and 
Belshaw  the  dismissal  of  his  cross-bill. 

Jno.  Gindrat  Winter,  with  whom  were  Clopton,  Herbert 
&  Chambers,  for  Mrs.  Sloan,  one  of  the  appellants. — 1.  The 
words  "  for  the  mutual  benefit  of  the  two,"  as  used  in  the  in- 
strument creating  the  annuity,  do  not  exclude  the  husband's 
marital  rights  as  to  the  interest  of  the  wife  in  the  annuity  and 
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the  mortgage  security ;  and  his  marital  rights  not  being  ex- 
cluded, the  wife's  estate  is  held  under  the  statute. — Brevard  ^^ 
Jones^  60  Ala.  221 ;  Conner  v,  Williams^  57*  Ala.  131 ;  Ho6k» 
V,  Brewer,  62  Ala.  260 ;  Miller  v,  Voss,  Taylor  <&  Co.,  62  Ala. 
122;  Mitchell  v.  Gates,  23  Ala.  483;  Wiuiamaon  v.  Mason^ 
23  Ala.  488 ;  Johnson  v.  Johnson,  32  Ala.  637 ;  Geyer  v.  Br. 
Bank  of  Mobile,  21  Ala.  414 ;  L&mis  v.  Eldridge,  38  Ala,  17; 
Huck(we^s  AdrrCr  v.  And/rems,  34  Ala.  646.  But,  however 
strong  the  words  may  be,  as  evidencinff  an  intention  to  exclude 
the  husband's  marital  rights,  they  would  be  treated  as  surplus- 
age in  a  joint  conveyance  to  husband  and  wife. — Pollard  v. 
MerriU,  15  Ala.  729;  WaUhaU  v.  Goree,  36  Ala.  729.  At 
common  law,  such  a  conveyance  would  create  a  tenancy  by  en- 
tireties.— E well's  Lead.  Cas.  on  Infancy  and  Coverture,  488  et 
seq.  It  is  unnecessary  to  consider  what  effect  a  sale  of  such  an 
estate  by  the  husband  would  have  on  the  wife's  interest  ^  since 
the  statutes  have  done  away  with  such  estates,  and  husband  and 
wife  are  now  made  tenants  in  common  as  to  such  estates. —  Wal- 
thaU  V.  Goree,  36  Ala.  729. 

2.  It  matters  not,  for  the  purposes  of  this  suit,  whether  Mrs. 
Sloan's  estate  is  equitable  or  statutory.  She  is  entitled  to  pro- 
tection a^inst  the  marital  rights  of  the  husband ;  and  if  not 
protected  by  the  instrument  creating  the  estate,  then  the  stat- 
ute applies. — Brevard  v.  Jones,  50  Ala.  221 ;  cases  cited  in 
2  Brick.  Digest,  91,  §  272.  If  the  instrument  excludes  the 
marital  rights,  she  is  protected,  and  the  statute  has  no  applica- 
tion.— Same  authorities.  Hence,  the  transfer  of  his  interest 
by  E.  A.  Sloan  to  Moses  Brothers  can  not  affect  the  interest  of 
his  wife,  the  complainant ;  and  the  dismissal  of  his  bill  can  not 
prejudice  her  rights  in  this  case. 

3.  The  attempted  foreclosure  of  the  mortgage  by  the  New 
York  administrators,  under  the  power  of  sale  contained  therein, 
was  and  is  absolutely  void  as  to  Mrs.  Sloan. — Sloan  v.  Froth- 
ingham,  65  Ala.  593.  No  act  ratifying  said  sale,  in  which  she 
did  not  participate,  would  bind  hei^—Cook  v.-  TvUis,  18  Ala. 
338 ;  Wood  v.  McCain,  7  Ala.  8Cre ;  Foster  v.  HoaaH,  12  Q. 
B.  167 ;  Gardner  v.  Gardner,  4  Illinois,  296 ;  Whitacre  v. 
FvUer,  5  Maine,  517 ;  1  Jones  on  Mortgages,  §  732.  A  fore- 
closure in  equity  does  not  bind  incumbrancers  who  were  not 
parties  to  the  proceedings. — 2  Jones  on  Mortga^,  §§  1075, 
l395  ;  Jxidson  v.  Fmanud,  1  Ala.  601 ;  CuUum  v.  Bckre,  2  Ala. 
420 ;  Br.  Bank  v.  Taylor,  10  Ala.  70 ;  Downs  v.  Hopkins, 
Allen  i&  Co.,  65  Ala.  510 ;  Kilacnir  v.   Wood,  64  Illinois,  346. 

4.  The  purchaser  at  the  sale  having  paid  the  purchase-money 
to  the  New  York  administrators,  and  tliey  having  dulv  applied 
the  same  by  proper  distribution  among  tne  heirs  of  their  dece- 
dent, who  were  all  of  lawful  age,  and  there  being  no  creditors  of 
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the  estate  in  Alabama ;  these  facts  operated  as  an  equitable  as- 
signment of  the  mortgage  and  secured  debt  to  said  purchaser, 
but  not  as  a  confirmation  of  the  sale  on  the  part  of  this  com- 
plainant.— Robefison  v.  Ryan^  25  N.  Y.  320 ;  Brmon  v.  Smithy 
16  Mass.  108  ;  Brobst  v.  Brock,  10  Wallace,  519 ;  Gilheri  v. 
Codey,  Walker's  Ch.  494;  Olmsted  v.  Elder,  2  Sandf.  N.  T. 
325 ;  Moore  v.  Card,  14  Wise.  213 ;  Stark  v.  Brmon,  12  Wise. 
573 ;  Johnson  v.  Robinson,  34  Md.  167  ;  Jackson  v.  Bowen, 
7  Conn.  1 ;  Niles  v.  Ransford,  1  Mich.  343 ;  Muir  v.  Berk- 
shire, 52  Indiana,  149  ;  Jones  v.  Mack,  53  Mo.  147;  Russell  v, 
Whitdy,  59  Mo.  196 ;  Cook  v,  Parham,  63  Ala.  461 ;  Hatchett 
V.  Berney,  65  Ala.  39. 

5.  The  purchaser  at  said  sale,  being  only  an  assignee  of  the 
older  mortgage,  and  having  taken  possession  of  the  mortgaged 
property,  became  a  mortgagee  in  possession  without  foreclosure, 
-and  as  such  liable  to  account  to  complainant,  as  junior  mort- 
gagee, for  the  rents  and  profits  of  the  property,  to  be  applied 
in  satisfaction  of  the  older  mortgage.— Jones  on  Mortgages, 
§§  1112,  1118;  Hoaan  v.  Stone,  1  Ala.  496;  Morrow  v,  fur- 
ney's  Adm'r,  35  Ala.  131 ;  Pcmell  v.  Williams,  14  Ala.  476 ; 
Toomerv.  Randolph,  60  Ala.  355;  Lovelace  v,  Webb,  26  Ala.  271. 

6.  If  the  acceptance  by  the  mortgagor  of  the  surplus  of  the 
purchase-money  at  said  sale,  operating  as  a  ratification,  passed 
his  equity  of  redemption  to  the  purchaser,  said  purchaser  be- 
eame,  after  payment  of  the  first  mortgage,  the  owner  of  the  en- 
tire estate,  subject  only  to  the  complainant's  mortgage.  Ordi- 
narily, when  the  two  estates  become  united  in  one  and  the  same 
person,  the  mortgage  is  merged ;  but  equity  will  prevent  a 
merger,  to  protect  the  owner  against  an  intervening  incum- 
"brance. — Jones  on  Mortgages,  §  848.  Hence,  the  older  mort- 
gage was  not  merged,  and  the  owner's  possession  must  be  re- 
ferred to  it,  and  not  to  the  interest  he  acquired  frcm  the  mort- 
gagor ;  otherwise,  this  rule  preventing  tne  merger  would  be 
extended  further  than  the  principle  requires,  its  purpose  being 
to  secure  the  payment  of  the  mortgage  debt  before  a  second  or 
intervening  incumbrancer  can  subject  the  propprtv  ;  for  "  pay- 
ment of  tne  mortgage  debt  is  the  full  measure  of  the  right  of 
the  mortgagee  in  a  court  of  equity." — Downs  v.  Hopkins,  Al- 
len cfe  Co.,  65  Ala.  510.  Hence,  appellees  can  not  say  that  they 
are  not  liable  for  rents,  because  they  hold  under  the  mortgagor, 
who  was  not  liable  for  rents.  But  this  is  not  an  open  question, 
since  the  universal  doctrine  is,  that  a  first  mortgagee  in  posses- 
sion, although  he  has  acquired  the  interest  of  the  mortgagor, 
is  liable  to  account  at  the  instance  of  a  second  mortgagee. — Ten 
Eyckv.  Casad^  15  Iowa,  524;  Johnsonv,  Harmon,  19 Iowa,  60 ; 
Barrett  v.  Blaxikmar,  47  Iowa,  565;  Shaw  v,  Hoadley,  8 
Blackf .  Ind.  165 ;  Murdock  v.  Ford,  17  Indiana,  52 ;  Strange 
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V.  Allen,  44  Illinois,  433 ;  Parker  v.  ChUds,  25  N.  J.  Eq.  41  ; 
Swift  V.  Edson^  5  Conn.  531 ;  Harrison  v.  Wyse,  24  Conn.  1 ; 
Cooper  V.  Martin^  1  Dana,  23 ;  Haines  v.  Peachy  3  John.  Ch. 
459 ;    Walsh  v.  Insurance  Co.,  13  Abb.  Pr.  33. 

GoBDON  Macdonald,  for  R.  R.  Belshaw,  one  of  the  ap- 
pellants.— 1.  The  first  point  raised  on  the  demurrer  is  settled  by 
the  decisons  of  this  court  in  Hatchett  v,  Berney,  65  Ala.  39  ; 
and  Sloam,  v.  Frothingham,  65  Ala.  593. 

2.  Admitting  that  Belshaw  is  chargeable  with  notice  of  the 
illegality  of  the  sale  by  the  New  York  administrators,  which 
this  court  has  declared  void  {Sloan  v,  Frothingham,  65  Ala.  593  )y 
it  is  contrary  to  reason  and  justice,  and  against  the  highest  au- 
thority, both  English  and  American,  State  and  Federal,  to  hold 
that  such  void  sale,  or  any  other  void  act,  is  capable  of  con- 
firmation.— Bouv.  Law  Die,  tit.  Conjirmation,  and  authorities- 
there  cited ;  Bishop  on  Contracts,  707 ;  PearsaU  v.  Chapbiriy 
44  Penn.  Ss  \  McCracken  v.  San  Franciseo^  16  Cal.  591 ;  Candee 
v,  Burke,  1  Hun,  N.  Y.  546;  Edmmuon  r.  Montag^t^^  14  Ala, 
370;  S'cningM  Bank  v.  Dankfin^  54  Ala.  471 ;  City  of  EufauUt 
v.  Mi)Nd),  67  Ala.  588 ;  i  'hamtpern  v.  Falkner,  65  Ala.'  488  ; 
Cook  V,  TuUis,  18  Wallace,  332;  Joiner  v.  Palmer,  78  N.  C. 
196;  Pdtit  r.  Peitit,  32  Ala.  288:  Varrin^i  r.  CafJer^ 
2  Stew.  175.  The  acceptance  of  money  under  i  void  sale  can 
not  estop  the  party  acce{)ting  it.  "  (kmjirmaiio  est  mdla,  vhi 
donum  precedens  ent  inraJiaum, ^  et  uhi  donatio  nuUa  est,  nee 
val£bitconiirinaiior  And  see  Candee  w  Burke,  and  Chamhern 
V.  Falkner,  supra. 

3.  Whenever  it  is  necessary  to  make  title  to  lands  through 
the  official  acts  of  an  executor  or  administrator,  it  must  be  tlie 
act  of  an  executor  or  administrator  deriving  authority  from  the 
leu:  rei  siUv,  or  recognized  by  that  law.  At  the  time  of  Bel- 
shaw\s  supposed  ratification,  there  could  have  been  no  party 
with  w'hom  he  could  deal,  either  by  direct  contract,  or  by  the 
implied  contract  of  ratification. — Kerr  v.  Moore,  7  Wheat.  552  ;. 
CutJer  V.  Davenport,  1  Pick.  81 ;  Hut^/tins  v.  State  Bank^ 
12  Mete.  424. 

4.  The  proof  shows  that  the  money  was  accepted  by  Belshaw 
upon  the  representation  to  him  by  the  attorney  of  the  foreigit- 
administrators,  who  was  also  his  attorney,  that  said  foreign  ad- 
ministrators were  in  fact  entitled  to  it,  and  were  the  proper 
parties  to  receive  the  money.  This  was  simply  a  mistake  of 
tact.  Money  paid  under  a  mistake  of  fact,  though  paid  volun- 
tarily, may  be  recovered  back,  even  without  a  previous  demand; 
and  merely  having  the  means  of  knowledge  is  not  sufficient  ta 
prevent  a  recovery.  Belshaw  having  accepted  the  money  un- 
der these  representations  by  the  attorney  of  the  New  York  ad- 
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minifitratore,  who  were  in  fact  the  sellers,  a  court  of  equity  will 
set  aside  the  sale,  whether  the  representation  was  the  result  of 
fraud  or  mistake. — Doggett  v.  Enieraorhy  3  Story,  C.  C.  700 ; 
Bainea  v.  Ba/mea^  64  Ala.  383 ;  Domid  v,  MitcheU^  1  Story, 
C.  C.  172 ;  Warner  v.  Daniels,  1  Wood.  &  M.  107;  Masan  v. 
CrofSyy,  2  Ih,  342 ;  Smith  v.Babcock,  2  lb.  246 ;  Janies  v.  State 
Bank,  17  Ala.  69. 

Thos.  H.  Watts,' and  Troy  &  Tompkins,  contra, — 1.  The 
complainant's  interest  in  the  annuity  is  not  an  equitable  separate 
estate,  since  there  are  no  words  in  the  instrument  creating  it 
which  exclude  the  husband's  marital  rights :  on  the  contrary, 
the  instrument  provides  that  the  money  shall  be  paid  to  the 
husband  for  the  joint  use  and  benefit  of  him  and  his  wife, 
and  thereby  excludes  the  idea  of  any  separate  estate  or  interest 
in  the  wife. — Bender  v.  Reynolds,  12  Ala.  146  ;  Moss  v.  MvVall, 
12  Ala.  630 ;  Pollard  v.  Merrill  dt  IMnier,  15  Ala.  169 ;  Mitch- 
dl  V.  Gates,  23  Ala.  438 ;  Willlamsmi  v,  Masmi,  23  Ala.  488 ; 
Johnson  V.  Johnson,  32  Ala.  637 ;  Lamh  v,  Wragg  dt  Steward, 
8  Porter,  73. 

2.  Nor  is  her  interest  a  statutory  estate.  Such  an  estate  is 
created  by  the  law,  and  does  not  arise  from  the  contracts  of  the 
parties;  and  the  law  has  imposed  upon  it  certain  liabilities,  from 
which  it  can  not  be  freed  by  the  acts  of  the  paities,  and  has 
thrown  around  it  certain  restrictions  and  safeguards,  which. can 
not  be  disregarded  or  destroyed  by  the  parties.  The  character 
of  this  estate,  the  nature  of  the  liabilities  to  which  it  may  be 
subjected,  the  restrictions  imposed  upon  its  alienation,  and  the 
respective  interests  of  husband  and  wife  in  it  and  to  it,  during 
their  joint  lives,  and  on  the  death  of  either,  are  carefully  de- 
fined and  declared  by  the  statute;  and  these  provisions  have 
l>een  the  subject  of  numerous  adjudications  by  this  court. — Shor^t 
t\  Battle,  52  Ala.  466 ;  Durden  v.  Mc  WiUiainH,  31  Ala.  438 ; 
Lee  V.  CamiihelU  61  Ala.  12;  Ijee  i\  Tanenhamii,  62  Ala.  501 ; 
Cf  Conner  v,  Ohajfil/erlaifi,  59  Ala.  431 ;  Caul^f/  v.  Blue,  62  Ala. 
77 ;  Gilbert  v.  Dupree,  63  Ala.  331 ;  Rogers  o,  Boyd,  33  Ala. 
175;  Eskriilge  i\  7)itmars,  51  Ala.  245;  Lobinan  v,  Kennedy, 
51  Ala.  163.  An  attempt  to  apply  these  statutory  provisions, 
afi  construed  in  these  and  otlier  decisions  of  this  court,  to  the 
interest  which  Mrs.  Sloan  takes  in  this  annuity  would  be  futile. 
The  wife  has  no  power  to  charge  it  at  all,  while  the  husband's 
power  of  disposition  is  unlimited  and  unrestricted,  except  that 
it  must  be  used  for  the  mutical  benefit  of  himself  and  his 
wife.  lie  may  buy  a  pleasure  carriage  with  it,  or  a  piano,  or 
any  other  article  of  comfort,  pleasure,  or  convenience,  which 
would  not  be  considered  'necessaries  under  the  statute ;  or  he 
might  spend  the  entire  amount  each  year  in  carrying  on  farm- 
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ing  operations  for  their  joint  benefit.  The  instrument  does  not 
limit  the  husband's  power  to  mortgage  the  annuity,  or  to  trans- 
fer or  assign  it,  durmg  the  joint  lives  of  himself  and  wife ;  and 
on  his  death  intestate,  the  wife's  interest  in  the  annuity  would 
not  be  estimated  in  ascertaining  her  distributive  share  of  his 
estate.  All  these  incidents  clearly  distinguish  this  from  a 
statutory  estate. 

3.  Being  neither  a  statutory  estate,  nor  an  equitable  separate 
estate,  it  necessarily  follows  that  the  common  law  must  govern 
it ;  and  at  common  law,  the  entire  interest  in  an  annuity  so  held 
vested  absolutely  in  the  husband,  except  as  to  the  contingent 
interest  of  the  wife  dependent  on  her  survivorship. —  WaUnaU 
V.  Goree^  36  Ala.  736 ;  Tyler  on  Infancy  and  Coverture,  385 ; 
Ames  V.  Noi*inan,  4  Sneed,  683;  Bishop  on  Married  Women, 
vol.  1,  S  131. 

4.  Mrs.  Sloan,  then,  during  the  life  of  her  husband,  has  no 
interest  in  this  annuity,  for  which  she  can  maintain  any  suit, 
either  at  law  or  in  equity.  If  she  ever  had  any  right  or  inter- 
est, she  is  barred  by  the  decree  dismissing  her  husband's  bill, 
which  is  conclusive  on  her ;  and  the  transfer  by  her  husband 
to  Moses  Brothers  conveyed  the  entire  interest. — Aurandv. 
Aurand^  21  Penn.  St.  343 ;  4  Wait's  Actions  and  Defense^, 
p.  670. 

5.  But,  whatever  may  be  Mrs.  Sloan's  rights  or  interest  in 
the  annuity,  she  is  entitled  to  no  relief,  under  the  pleadings  and 
admitted  tacts,  as  against  the  defendants  who  now  hold  and 
claim  the  mortgaged  property.  Although  the  sale  by  the  New 
York  administrators  was  made  without  authority  of  law,  and 
was  void  for  some  purposes,  it  was  capable  of  ratification. — Story 
on  Agency,  §§  249-40 ;  LainMn  v.  Reese^  7  Ala.  70 ;  Handy 
V.  Nooivan^  51  Miss.  166;  Forsythe  v.  Day^  46  Maine,  176; 
MapU  V.  Kiissart,  53  Penn.  St.  348.     A  sale  under  the  mort- 

fage  by  Cary's  heirs,  the  parties  beneficially  interested,  would 
ave  cut  off  the  equity  of  redemption,  as  eflfectually  as  a  decree 
of  foreclosure  in  equity. — Childress  v.  Monette^  54  Ala.  317; 
McGuire  v.  Van  Peftj  55  Ala.  344.  The  administrators  were 
the  mere  trustees  or  agents  of  the  heirs  and  distributees  of  the 
estate ;  and  there  being  no  debts  against  the  estate,  and  the 
money  having  been  paid  over  to  the  parties  entitled  to  receive  it, 
a  domestic  administrator  would  be  enjoined  from  the  assertion  of 
his  legal  rights. — Fretioell  v.  McLemorey  52  Ala.  124 ;  (hoens  v, 
Chilas^  58  Ala.  113.  When  parties  voluntarily  do  what  a  court 
of  equity  would  compel  them  to  do,  the  court  will  uphold  and 
sanction  it. —  Wilson  v.  Shejppard^  28  Ala.  623. 

6.  Belshaw  received  the  surplus  of  the  proceeds  of  sale  after 
satisfying  the  Tatham  mortgage,  with  full  knowledge  of  the 
facts ;  and  this  amounts  to  a  ratification  of  the  sale  by  him. 
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Ma;de  v.  Kvsaatt,  53  Penn.  St.  348  ;  Kyle  v.  Town  of  Yel- 
lowhead,  80  Illinois,  208 ;  Snoio  v.  Walker,  43  Texas,  154 ;  tV 
dy  V.  Owen,  34  Vermont,  598 ;  Sandy  v.  Noonan^  51  Miss. 
166.  If  there  was  any  mistake,  it  was  as  to  a  matter  of  law, 
and  does  not  authorize  equitable  relief. — Taionsend  v.  CowleSj 
31  Ala.  435.  Neither  his  allegations  nor  his  proof  entitles  him 
to  any  relief  on  the  ground  of  fraud  or  mistake. — Ihickworth 
V.  Duckioorth,  36  Ala.  70;  FlewMen  v,  Crane^  58  Ala.  627; 
WUlingham  v.  Ha^^ell,  36  Ala.  583,  Bliss  v,  Anderson^ 
31  Ala.  612;  BiU  v.  Camp,  22  Ala.  249;  Kerr  on  Fraud  and 
Mistake,  298-9. 

7.  James  H.  Frothingham  entered  into  possession  under  the 
mortgagor,  and  not  as  mortgagee ;  and  neitiier  he  nor  the  subse- 
(juent  purchasers  from  him  can  be  ehargfed  with  rents  and  pro- 
lits,  as  mortgagees  in  possession,  at  the  smt  of  junior  mortgagees. 
Neither  the  mortgagor,  nor  assignee  of  the  equity  of  redemp- 
tion, can  be  held  accountable  for  rents,  until  a  receiver  has  been 
appointed,  or  his  right  has  been  in  some  other  manner  inter- 
cepted.— Howell  V,  Ripley,  10  Paige,  43;  Scott  v.  Ware, 
64  Ala.  174 ;  Coker  v.  Pearsall,  6  Ala.  542 ;  Hutchinson  v. 
Dearvrw,  20  Ala.  798 ;  Fry  v,  Br.  Bank,  23  Ala.  770;  Walk- 
er V.  King,  44  Vermont,  601 ;  Cook  v,  Parham,  63  Ala.  456; 
Benard  v.  Bro^on,  7  Nebr.  449 ;  2  Jones  on  Mortgages,  §§  1070, 
1118 ;  Hooper  v.  Wilson,  12  Vermont,  695 ;  Mayo  v.  Fletcher, 
14  Pick.  525;.  .Ban*  v.  Reid,  8  Pick.  549. 

BRICKELL,  C.  J.^-The  first  question  presented  in  the 
argument  of  counsel  is,  whether  Mrs.  Sloan  has  siich  an  interest 
in  the  annuity  payable  to  herself  and  Husband  during  their 
joint  lives,  as  entitles  her  to  maintain  a  bill  for  the  foreclosure 
of  the  mortgage  given  to  secure  its  payment,  and  to  redeem 
from  the  senior  mortgage  upon  the  same  premises. 

By  the  common  law,  obligations  or  promises  for  the  payment 
of  money  to  the  wife,  or  to  husband  and  wife  jointly,'  made 
during  coverture,  on  the  death  of  the  husband  without  having 
reduced  them  to  possession,  or  without  having  done  some  act 
in  disaflirmance  oi  the  right  of  the  wife,  survived  to  her,  and 
she  held  them  as  against  the  claim  of  his  personal  representa- 
tive.— 1  Bright  on  Hus.  &  Wife,  38 ;  1  bishop  on  Married 
Women,  §§  87-8.  A  note  for  the  payment  of  money,  payable 
to  the  husband  and  wife,  secured  by  mortgage,  on  the  death  of 
the  husband  survived  to  the  wife. — Draper  v.  Jackson, 
16  Mass.  480.  A  bond  given  to  husband  and  wife,  for  their 
maintenance  during  each  of  their  lives,  survives  to  the  wife. 
And  if  in  his  own  name  the  husband  had  taken  a  mortgage  to 
secure  the  payment  of  jthe  bond,  on  his  death,  without  liaving 
disaffirmed  the  right  of  the  wife,  the  mortgage  enured  to  her 
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benefit. — Pihe  v,  Collins,  33  Maine,  38.  Or,  if,  suing  in  their 
joint  names,  the  husband  recovered  judgment  on  such  bond, 
after  his  death,  the  wife  could  by  scire  /dcias  revive  and  en- 
force it. — Schoonniaker  v.  Elinendorf^  10  Johns.  48.  In  all 
such  obligations,  or  promises,  the  wife  had  a  distinct,  legal  and 
beneficial  interest,  of  which  she  could  be  divested  only  by  some 
act  of  the  husband  in  disaffirmance  of  it,  and  of  appropriation 
to  his  exclusive  use. — Boret  v.  Spehnan,  4:  Comst.  284.  If 
the  intervention  of  a  court  of  equity  was  necessary  to  aid  the 
husband,  or  his  assignee,  in  reducing  them  to  possession,  the 
court  would  enforce  the  equity  of  tne  wife  to  a  settlement, 
making  for  her  the  same  provision  which  would  have  been 
made,  if  tliey  had  been  chases  in  action  accruing  to  her  before 
marriage. — 2  Story's  Eq.  ^§  1404-08.  The  only  distinction,  of 
substance,  recognized  between  such  choses  in  action,  accruing 
to  the  wife  after  marriage,  and  choses  in  action  accniing  to  her 
before  marriage,  was  in  the  mode  of  suing  at  law  for  their 
recovery.  In  all  actions  upon  the  ante-nuptial  choses  of  the 
wife,  husband  and  wife  must  have  joined ;  and  the  suit  was 
essentially  the  suit  of  the  wife,  *'  for  the  thing  in  controversy 
was  hers."  In  suing  upon  her  post-nuptial  choses  of  this  char- 
acter, the  liusband  could  sue  alone,  or,  at  his  option,  join  the 
wife;  and  if  she  was  joined,  lier  rights  were  precisely  the 
same  as  her  rights  to  her  ante-nuptial  choses. — 1  Bishop  on 
Married  Women,  Jj  92.  The  whole  doctrine  grew  out  of  the 
common-law  theory  of  the  unity  of  the  marriage  relation — the 
incorporation  of  the  legal  existence  of  the  wife  into  that  of 
the  husband,  and  her  conse<|uent  incapacity  to  take  and  hold 
property.  From  that  incapacity  resulted  the  principle,  that 
the  husband  was  entitled  to  take  and  hold  all  chattels  of  which 
she  wtis  po8seSvsed  at  the  time  of  marriage,  or  sul>6e([uentlv 
coming  to  her  possession  ;  and  the  right  to  make  his  own  all 
her  closes  in  action,  by  reducing  them  to  possession.  There 
was,  however,  in  the  wife  a  distinct,  legal  and  l)eneficial  interest, 
recognized  by  the  common  law,  until  it  was  defeated  by  the 
act  of  the  husband. —  Rirharflson  v.  Dagqeit^  4  Vermont,  334. 
The  constitution  and  the  statutes  have  changed  and  super- 
seded wholly  the  theory  and  principles  of  the  common  law,  so 
far  as  they  defined  and  established  the  relation  of  the  husband 
to  the  property  and  rights  of  property  of  the  wife ;  creating  a 
new  system,  variant  in  its  policy,  and  in  all  its  provisions. 
The  wife  is  recognized  as  a  distinct  legal  person,  with  as  full 
capacity  to  take  and  hold  property  and  rights  of  property,  as 
if  she  had  not  entered  into  the  matrimonial  union.  In  this 
resj)ect,  her  legal  existence  is  not  lost,  or  merged  in  that  of  the 
husband. —  WalthaU  v.  Gor/'c,  36  Ala.  728 ;  Sto?ie  v,  Gdzzam, 
46  Ala.  274.     Tlie  words  of  the  statute  are  as  broad  and  cora- 
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prehensive  as  could  have  been  employed.  ''AH  property  of 
the  wife,  held  bv  her  previous  to  the  marriage,  or  which  she 
may  become  entitled  to  after  the  marriage,  in  any  manner,  is 
the  separate  estate  of  the  wife."  The  term  '*  property,"  as 
employed  in  the  statute,  includes  every  right  which  the  wife 
can  have  in  and  to  things  real  or  personal,  things  in  possession 
or  in  action.  In  Soxdard  v.  United  States^  4  Peters,  511,  it 
was  said  by  C.  J.  Marshall,  that  as  applied  to  lands,  the  term 
"  comprehends  every  species  of  title,  inchoate  or  complete.  It 
is  supposed  to  embrace  those  rights  which  lie  in  contract ;  those 
which  are  executory ;  as  well  as  those  which  are  executed." 
And  in  Jackson  v,  Howell^  17  Johns.  283,  it  is  defined  as  '*  the 
high^t  right  a  man  can  have  to  anything ;  being  used  for  that 
right  which  one  hath  to  lands  or  tenements,  goods  or  chattels, 
which  no  way  depend  on  another  man's  courtesy."  When  the 
statute  is  read  and  construed  in  the  light  of,  and  in  connection 
with  the  common  law,  and  the  principles  and  policy  it  was  in- 
tended to  supersede,  there  can  be  no  doubt  that  the  term 
"  property,"  as  employed  in  the  statute,  comprehends  every 
species  of  propertv,  and  every  right  of  property,  to  which  the 
marital  rights  of  the  husband  would  have  extended,  and  which 
could  have  been  converted  from  the  property  and  right  of  the 
wife,  into  his  property  and  right.  In  WaWudl  v,  Goree^  »itpra^ 
it  is  said :  "  By  this  legislation,  the  one  legal  person  of  the 
common  law  has  l^een  resolved  into  two  distinct  persons,  so  far, 
at  least,  as  the  capacity  of  taking  separate  estates  is  concerned." 
The  character  of  the  propertv,  or  right  of  property,  is  not  of 
importance ;  nor  is  it  material  whether  it  resided  in  the  wife 
at  the  time  of  the  marriage,  or  is  subsecpiently  accjuired.  If, 
in  the  creation  of  the  riglrt,  there  is  not  a  limitation  to  the  sole 
and  separate  use  of  the  wife,  the  constitution  and  statutes  in- 
tervene, and  pronoimce  that  it  is  her  separate  estate — that  it  is 
held  by  her  freed  from  all  right  and  claim  of  the  husband — 
held  as  if  she  were  not  associated  with  him  in  marriage. 

If  the  covenant  for  the  payment  of  the  annuity,  and  the 
obligation  in  the  mortgage,  had  been  payable  to  two  distinct 
persons  by  name,  there  would  be  no  doubt  that  they  would 
nave  taken  it  by  moieties,  though  an  action  at  law  for  its  re- 
covery must  have  been  in  their  names  jointly.  The  statute 
converting  the  husband  and  wife  into  two  distinct  persons,  as 
to  property  and  rights  of  property,  they  take  the  annuity  by 
moieties,  {is  they  would  have  taken  if  not  married. —  Walthall 
V.  Goree,  supra.  It  is  unimportant,  in  any  view  of  this  case, 
whether,  by  the  terms  of  this  covenant  and  mortgage,  an 
e(jui table  separate  estate  is  created.  The  rights  of  the  wife 
are  the  same,  whether  her  right  is  to  be  deduced  from  the 
terms  of  the  covenant  and  mortgage,  or  from  the  operation  of 
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the  constitution  and  statutes.  The  husband  is  clothed  with  the 
power  to  receive  the  annuity ;  but  the  power  to  make  it  his 
own  by  receiving  is  exchided.  It  is  for  "  the  mutual  l^enefit " 
of  himself  and  wife  that  he  is  authorized  to  receive  it.  If  we 
regard  the  wife's  interest  in  the  annuity  as  her  statutory  estate, 
as  trustee  for  the  wife,  the  husband  would  have  been  entitled 
to  receive  it ;  and  conferring  the  power  in  express  terms,  is  the 
mere  expression  of  the  legal  effect  and  operation,  in  this  re- 
spect, of  the  covenant  and  mortgage.  If  regarded  as  an  e<jui- 
table  separate  estate,  the  husband  would  receive  the  annuity, 
charged  with  a  tnist  to  apply  it  to  the  l)eneiit  of  the  wife,  as 
well  as  for  his  own  l^enelit.  In  either  case,  upon  receiving  the 
annuity,  he  would  become  a  trustee,  and  liable  to  account  to 
the  wife. 

The  assignment  made  by  the  husband  is,  in  its  terms,  limited 
to  his  right  and  interest ;  was  not  intended  to  embrace  more, 
and  is  incapable  of  operating  upon  or  affecting  the  right  of  the 
wife.  The  indorsement,  or  the  transfer  in  any  mode,  by  one 
of  several  payees  or  obligees  of  an  instrument,  will  not  pass 
the  title.  The  largest  operation  it  can  have  is  as  an  equitable 
assignment  of  the  right  of  the  assignor  or  indorser. — 3  Farsons' 
Notes  &  Bills,  4. 

2.  The  former  suit  was  the  suit  of  the  husband  only,  not 
the  suit  of  the  wife.  The  decree  rendered  was  not  a  decree 
upon  the  merits,  but  of  dismissal,  in  pursuance  of  the  agree- 
ment of  the  husband.  The  legal  presumption  is,  that  the  nus- 
band  had  by  agreement  adjusted  tne  matter  in  controversy,  so 
far  as  he  had  rights  or  interests  involved ;  and  it  would  operate  as 
a  bar  to  another  suit  by  him,  founded  on  the  claim  he  had  ad- 
justed. He  was  without  power,  by  any  settlement  or  adjust- 
ment, to  extinguish  the  rights  and  interests  of  the  wife,  and 
there  is  no  indication  of  any  purpose  on  his  part  to  affect  them. 
Michan  v.  Wyatt,  21  Ala.  813 ;  Thomas  v.  James,  32  Ala.  723. 

8-4.  The  sale  of  the  mortgaged  piemises  by  the  personal 
representatives  of  Gary,  deriving  their  appointment  from  a  tri- 
bunal in  New  York,  was  not  a  valid  execution  of  the  power  of 
sale  contained  in  the  mortgage  executed  by  Belshaw  and  Powell 
to  Tatham.  It  was  inoperative  to  pass  title  to  the  purchaser,  to  cut 
off  the  equity  of  redemption  of  the  mortgagor,  or  to  impair  the 
rights  ot  junior  mortgagees  to  be  let  in  to  redeem. — Sloan  v, 
J^rothingham,  65  Ala.  593.  Irregular  and  unauthorized  as  was 
the  sale,  the  money^ received  having  been  properly  applied  by 
the  personal  representatives,  and  the  domestic  personal  repre- 
sentative, with  the  heirs  and  next  of  kin,  having  ratified  and 
confirmed  it,  the  purchaser  is  entitled  to  subrogation  to  their 
rights.  He  is  an  equitable  assignee  of  the  mortgage,  and  of  the 
mortgage  debt.     The  purchasers  from  him  succeed  to  his  rights. 
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and  are  entitled  to  the  benefit  and  protection  of  the  debt  and 
mortg^.— 2  Jones  Mortgages,  §§  1678, 1903. 

5.  This,  however,  is  as  tar  as  the  ratification  and  confirma- 
tion can  extend.  If  the  sale  had  been  regular — if  it  had  been 
a  valid  execution  of  the  power — it  would  nave  been  the  equiv- 
alent of  a  foreclosure  under  the  decree  of  a  court  of  equity.  A 
foreclosure  and  sale,  under  a  decree  of  a  court  of  equity,  would 
have  aflfected  and  bound  only  the  parties  to  the  suit,  not  con- 
cluding or  operating  to  the  prejuaice  of  those  who  were  not 
parties.  The  title  only  of  the  parties  would  pass  to  the  pur- 
chaser. The  irregular,  unauthorized  sale  is  incapable  of  ratifi- 
cation or  confirmation  by  the  one  party  in  interest,  to  the  pre- 
iudice  of  others  who  do  not  join  m  it, — as  incapable  as  would 
be  a  decree  of  foreclosure  to  bind  parties  not  before  the  court. 
As  to  parties  other  than  themselves,  the  ratification  and  confirm- 
ation of  the  sale  by  the  personal  representative,  the  heirs  and 
next  of  kin  of  the  assignee  of  the  mortgage  and  mortgage  debt, 
is  res  inter  alias  acta. — 1  Jones  Mortgages,  §  732. 

6.  The  sale  was  made  with  the  knowledge,  and  if  not  with 
the  expressed  consent,  certainly  without  the  dissent  of  the  mort- 
gagor, Belshaw.  He  was  not  in  ignorance,  or  under  misappre- 
hension, of  any  of  the  facts  attending  the  sale,  unless  it  was 
superinduced  by  his  own  neglect  to  make  inquiry.  For  more 
than  seven  years  there  was,  on  his  part,  unqualified  acquiescence 
in  the  sale.  Whether,  under  these  facts,  he  could  not  be  deemed 
to  have  waived  his  right  to  avoid  the  sale,  if  a  material  ques- 
tion, would  not  be  free  from  difficulty.  There  is  more  than  the 
failure  to  dissent  from,  or  object  to  the  sale,  at  the  time  it  was 
made,  and  continuous  acquiescence  in  it.  The  surplus  of  the 
proceeds  of  the  sale,  after  satisfying  the  mortgage  debt,  ascer- 
tained and  computed  by  himself,  upon  an  erroneous  method  Tas 
it  now  seems)  of  calculating  the  interest,  he  received  from  tne. 
purchaser.  It  is  a  plain  prmciple  of  right  and  justice,  that  if 
there  is  an  unauthorized  sale  of  property,  real  or  personal,  the 
owner  can  not  take  the  purchase-money,and  reclaim  the  property. 
The  books  abound  witn  cases,  in  wliich  courts  of  equity  have 
precluded  parties,  who  have  adopted  and  ratified  unauthorized 
sales,  by  receiving  the  whole  or  a  part  of  the  purchase-money, 
from  setting  them  aside,  to  the  prejudice  of  the  parties  from 
whom  the  money  was  received.  In  the  application  of  this 
principle,  no  distinction  is  made  between  sales  which  are  void, 
and  sales  which  are  voidable.  The  whole  principle  is,  that  the 
party  had  the  right  to  repudiate,  or  to  ratify  the  sale — to  take 
its  benefits,  or  reject  them  and  its  burdens.  Electing  to  take 
the  benefits,  there  would  be  gross  injustice,  if,  to  the  injury  of 
others,  he  were  permitted  at  pleasure  to  question  the  validity 
of  the  sale, — to  retract  the  assent  which  ne  had  given  to  it. 
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2  Smith's  Lead.  Cases,  770 ;  Goodman  v.  Winter^  64  Ala.  434 ; 
Pichma  v,  Yarhorough,  30  Ala.  408 ;  Mein^U  v.  Home,  5  Ohio 
St.  307. 

7.  A  mortgagee,  entering  into  possession  of  the  mortgaged 
premises  before  foreclosure,  is  accountable  for  the  rents  and 
profits  he  may  receive,  or  which  he  could  with  reasonable  dili- 
gence have  received.  The  liability  rests  upon  him,  if  he  en- 
ters under  a  void  or  voidable  sale. — Bigler  v.  Waller^  14  Wall. 
297;  Childs  v,  Childs,  10  Ohio  St.  339.*  The  purchase  of 
Frothingham,  at  the  unauthorized  sale  made  by  the  personal 
representatives  of  Cary,  when  confirmed,  operated  simply  a 
transfer  of  the  mortgage  and  of  the  mortga^debt,  and  to  these 
the  purchasers  from  nim  were  subrogated.  While  in  possession, 
he,  and  the  purchasers  from  him,  can  be  regarded  in  no  other 
light  than  as  mortgagees  in  possession  before  foreclosure.  Stand- 
ing in  that  relation,  taking  the  rents  and  profits  in  trust  for  their 
application  to  the  payment  of  the  mortgage  debt,  they  must  ac- 
count for  then  to  the  junior  mortgagees,  naving  the  equity  of  re- 
demption.— Childs  V.  C%ild^y  swpra. 

8.  The  right  of  the  husbana  to  receive  the  annuity  was  ex- 
pressed to  be  for  the  "mutual  benefit"  of  himself  and  wife.  The 
moiety  of  the  wife,  as  we  have  said,  he  would  take  and  hold  in 
trust  that  he  would  apply  it  to  her  benefit.  Occupying  to  the 
wife  this  relation  of  trust  and  confidence,  if  he  disclaimed  the 
relation,  or  placed  himself  in  such  a  condition  that  a  fair  and 
diligent  execution  of  the  trust  is  not  be  expected  from  him,  the 

g>wer  and  duty  of  a  court  of  equity  to  remove  him  is  undoubted, 
erry  on  Trusts,  §  275.  The  abandonment  of  the  wife,  taking 
up  a  permanent  residence  in  a  foreign  country,  coupled  with  the 
assignment  of  his  interest  in  the  annuity,  render  the  interference 
of  the  court  necessary,  the  revocation  of  his  authority  to  receive 
the  moietv  of  the  annuity  to  which  the  wife  is  entitled,  and  com- 
mitting the  authority  to  a  tnistee  of  the  appointment  of  the 
court. 

Without  prolonging  the  further  examination  of  the  case,  we 
are  satisfied  that  Mrs.  Sloan,  as  a  junior  mortgagee,  should  be  let 
in  to  redeem,  upon  the  payment  of  the  senior  mortga^  debt, 
subject  to  a  deduction  of  the  net  rents  and  profits  received  by 
the  purchaser  at  the  unauthorized  sale  of  the  mortgaged  prem- 
ises, or  by  his  assignees,  or  which  with  reasonable  diligence  they 
cx)uld  have  received,  and  to  the  removal  of  the  husband  ais 
trustee,  and  the  appointment  of  a  trustee  to  receive  her  moiety 
of  the  annuity  payable  during  the  joint  lives  of  herself  and  hus- 
band. The  decree  of  the  chancellor,  dismissing  her  bill,  must 
be  reversed,  and  a  decree  here  rendered  granting  the  relief  in- 
dicated. The  decree  dismissing  the  cross-bill  of  Belshaw  must 
be  affirmed. 
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ACCOUNT. 

1.  Open  account. — A  demand  arising  out  of  contract,  the  terms   of 

which  have  not  been  agreed  on  between  the  parties,  Whether  it 
consists  of  one  item  or  more,  is  an  open  accoant,  within  the  bar  of 
the  statute  of  limitations  of  three  years ;  so,  also,  is  a  demand  for 
personal  or  professional  services  rendered,  the  value  of  which  can 
only  be  recovered  on  a  quantum  meruit;  but  a  claim  for  money 
paid  on  request,  under  circumstances  from  which  the  law  implies 
a  promise  to  repay,  is  not  an  open  account.  Gayle*9  Adin  r  v. 
Johnston,  $64* 

2.  Sdjiie;    profeasional  services  of  physician. — A  demand  for  profes- 

sional services  as  a  physician,  rendere<i  to  the  intestate  in  his  life- 
time, is  an  open  account,  when  the  value  of  the  services  was  not 
agreed  on  between  the  parties ;  and  the  frequent  expressions  and 
declarations  of  the  intestate,  nhowin^  an  anxiety  that  the  f*laim 
should  be  paid,  but  not  admitting  an  mdebtedness  in  anv  particu- 
lar sum,  can  not  change  the  character  of  the  demand,    tb,  254, 

3.  Same;  burial  expenses. — Burial  expenses  of  the  decedent,  which 

necessarily  devolve  on  his  friends  and  relations  before  the  grant  of 
administration,  are  regarded  as  money  paid  on  the  request  of  the 
personal  representative,  and  the  law  implies  a  promise  on  hia  part 
to  repay  it;  and  a  claim  for  such  expennes,  so  paid,  is  not  an  open 
account.    Ih.  854. 

ACTION. 

1.  When  action  lies  for  money  had  and  received. — An  action  for  money 

had  and  rei^eived  is  an  equitable  remedy,  and  lies  whenever  the 
defendant  has  received  money  which  in  good  conscience  he  ou^ht 
not  to  retain,  and  which,  er  :r<juo  et  honOy  l>elong8  to  the  plaintiff. 
P.  <t*  M.  Insurance  Co.  w.  Tnnslall,  14^*. 

2.  Same;   by  mortgagor  against  mortgagee:  lies  when. — When  mort- 

Sged  property  has  been  sold  under  a  iK>wer  in  the  mortgage,  and 
e  proceeds  of  sale  have  been  paid  to  tiic  mortgagee,  an  action  of 
assumpsit  lies  against  him,  in  favor  of  the  mortgagor,  to  recover 
the  surplus  remaining  in  his  hands  after  paying  the  mortgage  debt 
and  the  reasonable  costs.     Hay  en  r.  Wood  s^  9^. 

3.  Same  ;  proof  of  partial  paynienU  ;  Htntutf  of  limitations  cw  defense. 

In  such  action,  a  material  issue  is  as  t^)  the  correct  balance  due  on 
the  mortgage  debt,  and  the  amount  of  credits  to  which  the  mort- 
gagor is  entitled ;  and  proof  of  itoma  for  goo<ls  or  chattels  delivered 
as  partial  payments  can  not  he  rejected,  l)ecau8e  an  action  to  re- 
cover their  value  would  be  barred  by  the  statute  of  limitations, 
when  the  statute  is  not  pleaded.    /  h.  If?. 
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ACTION— Continued, 

4.  Same  ;  whetfier  action  lies  against  mortgagee  or  assignee. — ^The  action 

lies  against  the  mortgagee ,  although  he  has  paid  the  money  over 
to  the  assignee,  when  it  api>ear8  that  he  joined  with  the  assignee 
in  making  the  sale,  collected  the  money  as  agent  for  him,  the  as- 
signee bemg  a  non-resident,  and  knew  that  the  mortgagor  claimed 
that  the  debt  was  paid.     lb.  92. 

5.  Wlien  action  on  tfie  cane  lies. — The  principle  is  settled  by  repeated 

decisions,  that  an  action  on  the  case  lies  for  the  conversion,  or 
illegal  disposition  of  personal  property,  upon  which  the  plaintifT 
hada  mere  lien,  or  equitable  mortgage,  on  which  he  could  not 
maintain  an  action  of  trover,  trespass,  or  detinue.  Hurst  d:  Mr- 
Whorterv.  Bell  d-  Co.,  S3G. 

6.  Action  against  municipal  corporation^for  damages;  notice  of  defect  in 

street  or  side- walk. — ^To  mam  tain  an  action  against  a  municipal  cor- 
poration for  damages,  on  account  of  injuries  resulting  from  its  fail- 
ure to  keep  the  streets  and  side-w^alks  m  proper  repair,  the  plain- 
tiff must  aver  and  prove  actual  notice  of  the  defect  m  the  street  or 
side-walk,  or  facts  from  which  constructive  notice  will  be  inferred ; 
and  such  constructive  notice  mav  be  inferred  from  the  notoriety  of 
the  defect,  and  its  contimiance  for  such  length  of  time  as  to  raise 
the  presumption  that  the  proper  municipal  officers  did  in  fact 
know,  or  with  due  vigilance  and  care  ought  to  have  known  it. 
City  Council  of  Montgomery  v.   Wri^htf  4^1. 

7.  Between  innocetU  sufferers  by  wrongful  act  of  third  person f  as  beiu^en 

tliemsi'lves. — When  one  of  two  innocent  persons  must  suffer  from 
the  tortious  act  of  a  third,  he  must  suffer  the  ooixsequences  who 
gave  the  aggressor  the  means  of  doing  the  wrongful  act.  Turner 
V.  F  linn,  53£. 

ADVERSE  POSSESSION. 

1.  Wliat  constitutes. — Altliough  a  deed  may  be  necessary  to  sliow  a  vaUd 

title  to  land,  it  is  not  an  essential  element  of  adverse  possession, 
which  may  be  accjuired  and  held  under  a  sale  of  which  there  is  no 
written  evidence.     Dothard  v.  Dnison,  541* 

2.  Same. — Good  faith  in  claiming  pos^session  and  title  is  an  indispens- 

able element  of  adverse  possession ;  but  this  does  not  implv  or 
involve  a  belief  on  the  part  of  the  possessor  in  the  strength  or 
validity  of  his  title.     lb.  641. 

3.  Same. — When  a  ()erson  enters  into  the  possession  of  land  as  tiie 

tenant  of  another,  or  in  subordination  to  the  title  of  another,  his 
{>OB8ession  does  not  become  adverse  as  a^inst  that  person,  until 
there  has  been  a  disclaimer  and  disavowal  of  his  title,  and  notice 
thereof  brought  home  to  him,  either  actual,  or  so  open  and  notori- 
ous as  to  raise  the  presumption  of  notice ;  and  this  possession  does 
not  ripen  into  a  title,  unless  continued  8ubse<juently,  without  inter- 
ruption, for  ten  years.     lb.  ,541. 

4.  Possession  (ut  evidence  of  title. — A  plaintiff  in  ejectment  may  recover 

upon  proof  of  possession  merely,  as  against  an  intruder  or  tres- 
passer, or  one  who  does  not  show  a  better  right ;  but  possession  is 
presumed,  in  the  absence  of  all  evidence  to  the  contrary,  to  be 
rightful,  and  in  Hul)ordination  to  the  true  title ;  and  the  burden  of 
proxing  it  to  be  adverse,  as  against  the  owner  of  the  legal  title,  is 
on  the  party  asserting  it.  lb.  541. 
6.  Adverse  possession  ;  what  is,  and  how  proved. — To  constitute  a  right 
by  adverse  holding,  under  the  statute  of  limitations,  there  must 
be  an  actual  possession,  open  and  notorious;  proof  of  a  recorded 
deed,  executed  more  than  ten  years  before  the  commencement  of 
the  suit,  is  not  sufHcient,  without  proof  of  iwssession  taken  and 
held  under  it.     Lipscomb  r.  MrClelfan,  151. 
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ADVERSE  POSSESSION— Contmw^d. 

6.  Declarations  of  person  in  possession  of  land, — The  declarations  of  a 

person  in  possession  of  land,  as  to  the  nature  and  character  of  bis 
possession,  are  competent  evidence  in  his  favor ;  but  his  statements 
as  to  the  person  from  whom  he  bought  it,  and  as  to  the  price  paid, 
are  merely  narrative  of  a  past  transaction,  and  are  not  admissible 
as  evidence.    lb.  541. 

7.  Adverse  possession,  and  color  of  title  under  deed. — When  a  vendor 

conveys  by  deed  lands  particularly  designated,  or  described  by 
numbers,  metes  and  bounds,  the  purchaser  acquires  title,  or  color 
of  title,  only  to  the  lands  within  the  designated  numbers  and  bound- 
aries ;  and  if  he  claims  adverse  possession,  under  color  of  title,  of 
adjoining  lands  outside  of  those  numbers  and  boundaries,  because 
his  ven<lor  was  in  possession  thereof  at  the  time  his  conveyance 
was  executed,  he  must  show  that  the  possession  thereof  was  de- 
livered to  him,  as  a  part  of  the  lands  sola  and  conveyed ;  otherwise, 
he  can  not  tack  his  vendor's  prior  possession  to  his  own  subsequent 
possession,  for  the  purpose  of  making  out  a  title  under  the  statute 
of  limitations.    Humes  v.  Bernstein,  546. 

8.  Proof  and  effect  of  acts  of  ownership. — On  the  question  of  adverse 

holding,  or  of  asserted  claim  of  right,  acts  of  ownership  are  legal 

evidence  to  go  before  the  jury ;  but  they  are  not  the  equivalent  of  a 

claim  of  right,  which  is  a  conclusion  of  fact  to  be  arawn  by  the 

Jury  from  all  the  evidence,  under  appropriate  instructions.   lb.  546. 

9.  JEfect  of  adverse  possessioii  on  conveyance. — To  avoid  a  conveyance 

of  lands  made  by  one  who  is  out  of  possession,  on  the  ground  of 
adverse  possession  in  another,  it  is  not  necessary  that  the  adverse 
possessor  should  have  color  of  title,  nor  is  it  sufficient  to  show  only 
the  exercise  of  acts  of  ownership  by  him ;  to  avoid  the  conveyance, 
he  must  be  in  adverse  possession,  **  exercising  acts  of  ownership, 
and  claiming  to  be  rightfully  in  possession.'*    lb.  546. 

10.  Judicial  sales;  not  affected  by  adver.3e  possession. — A  judicial  sale — 

that  is,  a  sale  made  by  a  public  officer,  under  legal  process — is  not 
within  the  doctrine  against  maintenance,  and  its  validity  is  not  af- 
fected by  the  fact  that  the  land  is  at  the  time  in  the  possession  of  a 
third  person,  claiming  adverselv  to  the  defendant  in  the  process. 
lb.  546. 

11.  Pouession  as  evidence  of  title,  and  protection  to  possessor  against  sub- 

sequent incumbrance. — Tiie  open,  notorious,  and  exclusive  posses- 
sion of  land  by  a  purchaser,  claiming  it  as  hi^^  own,  whether  in 
trust  or  otherwise,  is  constructive  notice  to  all  the  world  of  his  title, 
whether  it  be  legal  or  equitable ;  and  he  is  entitled  to  protection 
against  a  mortgajre  subse(iuently  executed  by  his  vendor,  and 
airainst  anv  one  claiming  under  such  mortgage.  Sawders  v. 
Baker,  40.  " 

12.  Ta.r-sale;  deed  to  purchaser,  as  color  of  title. — When  lands  are  sold 

for  unpaid  taxes,  the  deed  to  the  purchaser,  though  it  may  be  in- 
valid as  a  conveyance  of  the  title,  is  color  of  title,  when  possession 
has  been  taken  and  held  under  it ;  and  is  admissible  as  evidence 
for  the  grantee,  or  one  holding  under  him,  to  show  the  extent  of  the 
possession  according  to  the  boundaries  therein  described.  Stovall 
V.  Fowler,  77. 

AGENCY. 

1.  Kafijica'ion  of  agent* s  unauthorized  act. — An  exchange  of  a  mule  for 
a  horse  having  been  made  without  authority  by  an  agent,  a  claim 
and  assertion  of  right  and  title  to  the  horse  by  the  principal,  made 
with  knowledee  of  the  facts,  is  a  ratification  of  the  unauthorized 
exchange,  and  is  irrevocable.  Atkinson  v.  Jones,  248. 
39 
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2.  AgenVs  authority  to  collect  or  retain. — An  agent  of  an  insurance  com- 

pany, having  authority  to  settle  a  policy  of  insurance  on  the  life  of 
a  (leceaBed  person,  whose  estate  is  insolvent,  has  implied  power  to 
retain  for  a  debt  due  from  the  decedent  to  the  company,  when  the 
administrator  offers  to  allow  it.  Life  Association  of  America  v. 
Xeville,  oi7. 

3.  AfjenVs  admissions  or  dpclaratinns;  when  admissible  as  evidence  against 

principal. — The  admissions  or  declarations  of  an  agent  ar^ admis- 
sible as  evidence  against  his  principal,  only  when  ma<le  in  the  dis- 
charge of  his  duties  as  agent,  and  so  closely  connected  with  the 
main  transaction  in  issue  as  to  constitute  a  part  of  the  rts  g€st:i:. 
Ala.  Gr.  So.  Bailroad  Co.  v.  Hawk,  112. 

4.  Declarations  of  conductor  and  engineer;  rchen  admissible  agaiiut  rail- 

road company. — In  an  action  against  a  railroad  company,  to  re- 
cover damages  for  personal  injuries  sustained  by  a  passenger,  a 
witness  for  the  plaintiff  can  not  be  allowed  to  testify,  that  the  con- 
ductor, "  a  few  minutes  after  the  plaintiff  had  been  hurt,  asked  the 
engineer  why  he  did  not  respond  to  the  bell-call ;  and  that  the  en- 
gineer answered,  he  did  respond  to  all  the  bell-call  he  heard." 
Ih.  112. 

AMENDMENT. 

1.  Of  complaint. — In  a  statutory  action  in  the  nature  of  ejectment,  if 

the  plaintiff,  being  the  holder  of  the  legal  title,  is  described  in  the 
summons  and  complaint  as  suing  for  the,  use  of  another,  these 
words  may  be  struck  out,  by  amendment,  as  surplusage.  Dane 
V.  Glauwn,  100. 

2.  Of  summons. — In  determining  when  the  action  was  commenced,  the 

date  or  form  of  the  summons  is  not  conclusive,  it  being  amendable 
in  these  particulars  on  proper  evidence.  Ala.  Or.  So.  Railroad 
Co.  r.  Ilawky  112. 

.S.  Ameiidment  of  verdict. — A  general  verdict  is  always  sufficient,  w'hen 
it  resiK)nds  in  substance  to  every  material  fact  involved  in  the 
issue ;  and  the  court  may  put  it  fn  proper  form,  with  or  without 
the  consent  of  the  jury  ;*but,  when  the  verdict  is  defective  in  sub- 
stance, the  court  has  iio  power  to  amend  it,  but  should  send  the 
jury  back  for  further  deliberation;  and  if  it  is  received,  and  the 
jurj'  discharged,  the  court  has  no  power  to  convene  the  jurors  on  a 
sulisequent  dav,  and  let  them  perfect  it.  St.  Clair  v.  Caldwell  6c 
Riddle,  527. 

4.  Same. — In  detinue,  or  the  corresponding  statutory  action  for  the  re- 
covery of  personal  property  in  specie,  brought  by  two  plaintiffs 
suing  jointly,  both  must  recover,  or  neither  can ;  ana  a  clann  to  the 
property  being  interposed  by  a  third  person,  a  verdict  in  favor  of 
one  of  the  plaintiffs  only  is  defective  \n  substance,  and  can  not  be 
amended  by  the  court;  nor  can  it  be  amended  by  the  jury,  on  a 
subsequent* day,  after  they  have  been  discharged.    Ih.  527. 

o.  Amendment  of  judgment  nunc  pro  tunc. — At  common  law,  a  judgment 
could  not  be  amended  after  the  expiration  of  the  term  at  which  it 
was  rendered ;  and  while  the  statutory  provisions  authorizing  the 
correction  of  errors  or  mistakes  after  the  expiration  of  the  term,  on 
record  or  (/i/asj-record  evidence  (Code,  §  3154),  have  been  liberally 
construed,  they  are  confined  to  clerical  errors  or  mistakes,  leaving 
judicial  errors  to  l>e  corrected  bv  appeal.  Whorley  v,  M.  &  C.  R. 
R.  Co.,  20. 

6.  Same  ;  what  are  clerical  errors. — In  the  entry  of  a  final  judgment 
against  a  garnishee,  it  is  the  duty  of  the  clerk  to  recite  the  fact  and 
amount  of  the  original  ju<lgment  against  the. defendant ;  and  his 
failure  to  do  so  is  a  clerical  error,  which  may  be  corrected  nunc  pro 
tunc  at  a  subsequent  term.    lb.  20. 
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7.  Amendment  of  final  decree,  at  gubserjuent  term. — AVliile  clerical  errors 

may  be  corrected  at  a  subsequent  term,  the  sentence  and  judgment 
of  the  court — that  which  has  Leen  deliberately  ordered  and  ad- 
judged in  the  final  decree — can  not  be  changed  or  modified  at  a 
^iubsequent  term ;  and  this  is  as  true  of  that  part  of  the  decree 
which  adjudges  the  costs,  as  of  any  otlier  part.  Ex  parte  Rohin- 
son,  390. 

8.  As  to  amendments  in  chancery,  see  title  Chancery,  92. 

ANNUITY. 

1.  To  husband  and  vife  during  their  joint  lives,  and  to  svrrivor  for  life, 
payable  to  husband  ^* for  their  mutual  benefit ;^^  vife's  interest  in. 
niiere  an  annuity  is  created  by  deed,  charged  on  lands,  and  se- 
cured by  mortgage,  in  favor  of  husband  and  wife  during  their  joint 
lives,  aiid  to  the  survivor  for  life,  and  is  made  payable  to  the  hus- 
band '"for  their  mutual  benefit;^'  the  husband  does  not  take  the 
entire  interest  during  the  joint  lives  of  himself  and  wife,  but  he 
and  his  wife  take  bv  moieties;  he  receives  and  holds  her  portion 
as  trustee  for  her,  is  liable  to  account  to  her  for  it,  and  can  not 
make  it  his  own,  nor  make  an  assignment  or  transfer  which  would 
aliect  her  rights ;  and  she  has  such  an  interest  as  entitles  her  to 
maintain  a  bill  in  equity  to  foreclose  the  mortgage,  and  to  redeem 
from  an  older  mortgage  on  the  lands.     Sloan  v.  Frothinghom,  589. 

ASSIGN:\rENT. 

1.  Assignment  of  promissory  note  by  separate  writing. — As  between  the 

assignor  and  assignee,  a  valid  assignment  of  a  promissory  note  may 
be  made  by  a  separate  instrument  of  writing,  without  indorsement 
or  delivery  of  the  note,  and  without  notice  to  the  maker;  and  an 
antecedent  debt,  or  existing  liability,  is  a  sufficient  consideration 
to  support  such  assignment.     P.  <1*  M.  Insurance  Co.  v.  Tunstall, 

2.  Same ;  v^hen  note  is  held  by  adverse  claimant. — Such  an  assignment, 

transferring  the  entire  interest  in  the  note,  is  not  contrary  to  pub- 
lic policy,  nor  void  for  maintenance  or  champerty,  because  the 
note  is  at  the  time  in  the  hands  of  a  third  person,  claiming  ad- 
versely to  the  assignor,  or  as  collateral  security  for  a  debt  due  from 
him  ;  but,  until  notice  of  the  assignment  is  given  to  the  maker  and 
holder,  all  dealings  between  them  and  the  assignor  in  reference  to 
the  note,  if  made  in  good  faith,  and  for  valuable  consideration,  will 
be  protected.    lb.  14^. 

3.  Assignment  of  unplanted  crops. — At  common  law,  unplanted  crops,  or 

other  things  not  having  an  existence, actual  or  potentialjWere  not  the 
subject  of  sale,  assignment,  or  mortgage ;  but,  in  a  court  of  equity, 
such  sale,  assignment  or  mortgage  creates  an  equitable  interest, 
which  attaches  Xo  the  property  when  it  comes  into  existence,  or  is 
acquired,  and  which  the  court  will  enforce  and  protect  against  all 
other  persons  than  bona  fide  purchasers  without  notice ;  and  for 
the  conversion  or  illegal  disposition  of  the  property,  w-ith  notice  of 
the  lien,  an  action  on  the  case  may  be  maintained.  Ilurst  4r  Mc- 
yVhorter  v.  Bell  &  Co.,  3S6. 

4.  Assignmerits  of  policy  of  life- insurance ;  garnishment  against  first  as- 

signee, after  assignment  of  surplus. — The  holder  of  a  policy  of  life- 
insurance  having  transferred  it  as  collateral  security  to  one  of  his 
creditors,  and  afterwards  assigned  his  interest  in  the  residue  to  a 
second  creditor,  other  creditors  can  not,  by  garnishment  subse- 
quently sued  out  against  the  first  assignee,  reach  the  surplus  re- 
maining in  his  hands  after  the  secured  debts  have  been  paid ;  nor 
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can  they  maintain  a  bill  in  equity,  the  money  having  been  paid 
into  court  by  the  garnishee,  to  compel  the  second  assignee  to  ex- 
haust other  securities  held  by  him  before  resorting  to  the  surplus. 
Henderson  v.  Ala.  Gold  Life  Ins,  Co.,  62. 

5.  Election  by  creditor y  to  take  under  or  against  assignment. — A  creditor, 

secured  by  an  assignment  of  property  voluntarily  executed  by  the 
debtor,  may  elect  whether  he  will  accept  its  provisions,  or  will  as- 
sert his  rights  independent  of  it ;  but  he  must  accept  or  reject  it 
as  an  entirety,  and  can  not  accept  it  in  part  and  repudiate  it  in  nart 
— he  can  not  claim  both  under  and  against  it.  Hatchett  v.  Blan- 
tony  4SS. 

6.  Same. — A  general  recital  in  the  assignment,  that  it  is  the  purpose 

and  intention  of  the  grantor  to  appropriate  the  property  assigned  to 
the  payment  of  partnership  and  individual  debts  as  a  court  of 
equity  would  marshal  the  assets,  does  not  authorize  the  court,  at 
the  instance  of  a  secured  creditor,  to  change  or  subvert  the  uses 
expressly  declared,  and  to  appropriate  property  to  the  payment 
of  partnership  debts,  on  the  ground  that  it  is  in  fact  partnership 
property,  when  the  deed  treats  it  as  individuarproperty,  and 
directs  its  appropriation  first  to  the  payment  of  individual  debts. 
lb.  42S. 

ATTACHMENT. 

1.  What  demands  may  he  reached  by  garnishment. — The  principle  is  well 

settled,  that  only  such  debts  or  money  demands  can  be  reached 
by  garnishment,  as  the  defendant  himself  might  recover  by  action 
of  aebt,  or  indebitatus  assumpsit,  in  his  own  name ;  and  when  the 
defendant  has  no  such  cause  of  action,  the  plaintiff  in  tlie  process 
can  assert  no  better  right,  unless  he  can  show  some  fraud  or  col- 
lusion, by  which  his  legal  rights  are  prejudiced.  Alexander  r.  Pol- 
lock tt-  Co.,  1S7. 

2.  Same. — Where  the  garnishees  answer,  that  the  defendant  is  in  their 

eniplov  as  a  clerk,  at  an  agreed  compensation  of  $25  per  week, 
payable  in  advance,  and  so  paid  at  the  beginning  of  each  week, 
each  party  reserving  the  privilege  of  terminating  the  contract  at 
any  tmie  without  cause,  there  is  no  liability  which  can  be  reached 
by  the  garnishment;  and  the  fact  that  this'  contract  was  made,  on 
the  service  of  the  garnishment,  with  the  intent,  on  the  part  of  the 
debtor,  to  defeat  the  garnishment  proceedings,  does  not  render  the 
garnishees  liable,  when  it  does  not  appear  that  they  participated 
m  his  fraudulent  intent,  and  he  refused  to  continue  m  their  em- 
ployment under  the  former  contract  between  them,  by  which  his 
wages  were  payable  monthlv  in  advance.    lb.  137. 

3.  Same. — Proceedings  by  attachment  and  garnishment,  in  courts  of 

law,  are  purely  of  statutory  origin,  and  can  operate  only  on  the 
legal  rights  of  the  defendant  in  attachment — that  is,  such  rights  as 
he  could  enforce  by  action  at  law  in  his  own  name ;  and  monev  in 
the  hands  of  a  garnishee  can  not  be  reached,  unless  the  defendant 
himself  could  recover  it  of  the  garnishee  by  action  of  debt  or  m- 
debilatus  assumpsit. — Henderson  v.  Ala.  Gold  Life  Ins.  Co.,  S3. 

4.  Same ;  assigned  policy  of  I  iff- insurance. — The  holder  of  a  policy  of 

life-insurance  having  transferred  it  as  collateral  security  to  one  of 
his  creditors,  and  afterwards  assigned  his  interest  in  the  residue  to 
a  second  creditor,  other  creditors  can  not,  by  garnishment  subse- 
quently sued  out  against  the  first  assignee,  reach  the  surplus  re- 
maining in  his  hands  after  the  secured  debts  have  been  paid ;  nor 
can  they  maintain  a  bill  in  eiiuity,  the  money  having  been  paid 
into  court  by  the  garnishee,  to  compel  the  second  assignee  to 
exhaust  other  securities  held  by  him  oefore  resorting  to  the  sur- 
plus,   lb.  32. 
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5.  Levv  of  attachment  on  land;  death  of  defendant  before  judgment. 

When  an  attachment  is  levied  on  lands,  the  death  of  the  defend- 
ant before  ludgment  dissolves  the  attachment,  and  destroys  the 
lien ;  and  though  the  action  is  revived  against  the  administrator, 
and  judgment  recovered  against  him,  the  lands  can  not  be  sola 
under  execution  issued  on  it.    Lipscomb  v.  McClellan^  151. 

6.  By  whom  issued. — A  notary  public,  who  is  also  ex  officio  a  justice  of 

the  peace,  has  no  power  or  authority  to  issue  an  attachment  re- 
turnable to  the  Circuit  Court.    Nordlinger  v,  Gordon,  $39. 

7.  Judgment  against  garnisl^ee ;  recital  of  judgment  against  defendant. 

A  garnishment  on  a  judgment  being  consequential  and  auxiliary 
only,  the  final  judgment  against  the  garnishee  must  recite  the  fact 
and  amount  of  the  judgment  against  the  originaldefendant.  Whor- 
ley  V.  M.  &  C.  Railroad  Co.,  SO. 

8.  Same ;  amendment  of  judgment. — In  the  entry  of  a  final  judgment 

against  a  garnishee,  it  is  the  duty  of  the  clerk  to  recite  the  fact 
and  amount  of  the  original  judgment  against  the  defendant;  and 
his  failure  to  do  so  is  a  clerical  error,  w^hich  may  be  corrected  nunc 
pro  tunc  at  a  subsequent  term.    lb.  20. 

ATTORNEY  AT  LAW. 

1.  Attomey^s  lien. — The  lien  of  an  attorney  at  law,  for  his  stipulated 

or  reasonable  fee,  is  limited  to  the  judgment  recovered  in  the  par- 
ticular case  in  which  his  services  were  rendered ;  and  it  does  not 
extend  to  lands,  or  other  like  property  of  the  client,  which  is  the 
subject-matter  of  the  litigation.     MciVilliams  v.  Jenkins,  4S0. 

2.  Purchase  by  attorney,  at  sale  under  execution  in  favor  of  client. — An 

attorney,  having  recovered  a  judgment  for  his  client,  and  having 
the  control  thereof,  can  not,  without  the  consent  of  his  client,  ex- 
press or  implied,  become  the  purchaser  of  lands  at  a  sale  under 
execution  issued  thereon ;  and  if  he  does  so  purchase,  he  becomes, 
like  any  other  agent,  a  trustee  for  his  client.  Such  a  trust  arises 
by  operation  of  law,  and  continues  until  barred  by  lapse  of  time, 
or  until  terminated  by  an  election  to  ratify  the  purchase,  thereby 
giving  it  validity.     Pearce  v.  Gamble  ct*  Boiling,  341. 

3.  Same ;  when  receiver  may  enforce  such  implied  trust. — A  receiver. 

appointed  by  the  Chancery  Court,  succeeding  to  all  the  rights  and 
•  remedies  of  the  client,  and  authorized  to  sue,  may  file  a  bill  to  en- 
force this  implied  trust  against  the  attorney ;  and  the  onus  is  on 
the  attorney  to  show  that  tlie  right  has  been  lost  by  laches,  or  that 
the  purchase  has  been  ratified.    /6.  341. 

BAILMENT. 

1.  Conversion  by  bailee;  when  bailor  can  sue. — If  the  hirer  of  a  mule 
exchanges  the  animal  for  another  during  the  term,  without  the 
consent  or  authority  of  the  owner,  this  is  a  conversion,  for  which 
the  owner  may  at  once  terminate  the  bailment ;  and  he  may  sue 
for  his  mule  before  the  expiratioij  of  the  term  of  hiring.  Atkinson 
V.  Jones,  S4S. 

BASTARDY. 

1.  Nature  of  proceeding. — A  prosecution  under  the  statute  relating  to 

bastaray  (Code,  §§  4071-93)  is  neither  strictly  civil  nor  strictly 
criminal,  but  partakes  of  the  nature  of  both,  and  is  rather  of  a 
gwaai'-criminal  character.     Dorgan  v.  The  State,  173. 

2.  Challenge  of  jurors;  how  many  allowed. — ^The  statute  does  not  pre- 

scribe the  number  of  peremptory  challenges,  to  which  the  defend- 


Digitized  by  VjOOQ IC 


614  INDEX. 

BA^TARBY— Continued. 

ant  shall  be  entitled ;  and  he  can  not  complain  that  he  was  allowed 
only  four  challenges,  as  in  civil  cases,  instead  of  six,  as  in  crim- 
inal cases.     I  b.  173. 

3.  Proof  that  prosecutrix  is  an  unraarried  v)nman. — When  the  com- 

plaint, being  in  proper  form,  and  under  oath,  alleges  that  the 
prosecutrix  is  a  single  woman,  the  truth  of  that  allegation  is  nec- 
essarily a  part  of  the  issue  to  be  tried  ;  and  on  the  issue  made  up 
under  the  direction  of  the  court,  "as  to  who  was  the  real  father  of 
the  child  mentioned  in  the  complaint,"  the  jury  having  returned  a 
verdict  against  the  defendant,  finding  that  he  was  the  father  of  the 
child,  this  court  will  not  reverse  the  judgment,  because  the  record 
does  not  affirmatively  show  that  proof  was  made  of  the  fact  that 
the  prosecutrix  was  a  single  woman.     //).  17S. 

4.  Jurisdiction  of  justice;  former  acquittal. — In  a  prosecution  for  bas- 

tardy (Code,  H  4071-80),  the  justice  of  the  peace,  before  whom  the 
complaint  is  made,  has  no  more  power  to  render  a  final  ju<lgment 
of  acquittal,  than  a  judgment  of  conviction  ;  and  if  he  finds  from  the 
evidence  adduced  that  there  is  not  probable  cause  to  believe  that 
the  defendant  is  the  father  of  the  cliild,  and  therefore  discharges 
hhn,  such  discharge  (ran  not  be  pleaded  in  bar  of  another  prosecu- 
tion.    Xicholsoti  V.  The  State ^  176. 

5.  Rdevancy  of  suspicious  circumstances^  imph/ing  admiH.^ion  or  con- 

sciousness of  guilt. — In  a  prosecution  for  bastardy,  the  defendant 
denying  that  he  had  sexual  intercourse  with  the  prosecutrix  at  the 
time  alleged  by  her,  but  admitting  that  he  then  had  opportunities 
for  such  intercourse,  and  that  he  had  intercourse  with  her  at  a 
subseciuent  time ;  the  fact  that,  during  the  woman's  pregnancy, 
which  was  well  known  in  the  neighborhood,  he  made  inijuiries  and 
off'ers  to  pay  for  the  means  of  making  a  woman  miscarry,  is  rele- 
vant and  (competent  evidence  against  him,  though  he  professed  to 
make  such  inquiries  and  offers  for  another  person.     lb.  17ti. 

BILL  OF  EXCEPTIONS. 

1.  General  exception  to  entire  charge. — A  general  exception  to  an  entire 

charge,  containing  several  separate  and  separable  clauses,  some  of 
which  are  correct,  can  not  be  sustained ;  the  particular  clauses, 
supposed  to  contain  error,  should  be  specifically  excepted  to. 
Farleg  v.  The  State,  170. 

2.  General  exception  to  charges  given  or  refused. — A  general  exception 

to  several  charges  given  can  not  be  sustained,  unless  each  of  them 
is  erroneous ;  and  in  like  manner,  a  general  exception  to  the  refusal 
of  several  charges  asked  can  not  be  sustained,  unless  each  one  of 
them  embodies  a  correc^t  legal  proposition  applicable  to  the  evi- 
dence.    Stovall  r.  Fowler y  77. 

3.  Contfict  between  judgment-entry  and  bill  of  exceptions. — When  there 
•  is  a  conflict  between  the  judgment-entry  and  the  bill  of  exceptions, 

as  to  matters  of  whicih  the  latter  should  properly  speak,  its  recitals 
must  control  those  of  the  judgment-entry.  Hurst  &  McWhorter 
V.  Bell  ii'  Co.,  330. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Assignment  of  promissory  note  by  separate  writing. — As  between  the 

assignor  and  assignee,  a  valid  assignment  of  a  promissory  note  may 
b?  made  by  a  .separate  instrument  of  writing,  without  indorsement 
or  delivery  of  the  note,  and  without  notice  to  the  maker;  and  an 
Antecedent  debt,  or  existing  liability,  is  a  sufficient  conslderatioa 
to  supi>ort  such  assignment.  P.  ct*  M.  Insurance  Co.  t\  Tunstally  14^. 

2.  Same;  wh^n  note  is  held  by  adverse  claimant. — Such  an  assignment^ 

transferring  the  entire  interest  in  the  note,  is  not  contrary  to  pub- 
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lie  policy,  nor  void  for  maintenance  or  champerty,  because  the 
note  is  at  the  time  in  the  liands  of  a  third  person,  claiming  ad- 
versely to  the  assignor,  or  as  collateral  security  for  a  debt  due  from 
him ;  but,  until  notice  of  the  assignment  is  given  to  the  maker  and 
holder,  all  dealings  between  them  and  the  assignor  in  reference  to 
the  note,  if  made  in  good  faith,  and  for  valuable  consideration,  will 
be  protected.    lb.  14^. 

3.  Promissory  note;  time  of  payment  omitted  or  uncertain ;  parol  evidence 

in  aid  of. — A  promissory  note  ought,  regularly,  to  express  on  its 
face  the  time  at  which  it  is  payable ;  and  if  no*  time  is  expressed, 
or  plainly  manifested,  and  a  blank  is  not  left  for  the  insertion  of  a 
day  of  payment  at  the  option  of  the  payee,  resort  may  be  had  to 
extrinsic  evidence,  showing  the  circumstances  under  which  the 
note  was  executed,  and  the  design  of  the  parties  in  executing  it, 
in  order  to  explain  an  evident  (^mission,  and  to  fix  the  time  at 
which  it  was  intended  to  make  the  note  payable.  Boykin  v.  Bank 
of  Mobile,  ,iG2. 

4.  Same. — A  promissory  n ore  payable  ^^seventy-five  after  date, ^^  we^o- 

tiable  and  payable  in  bank,  and  proved  to  have  been  made  for  the 
accommodation  of  the  payees,  who  were  commission-merchants  in 
Mobile,  to  aid  them  in  their  business,  and  delivered  to  them  by  the 
maker,  construed  to  be  payable  seventy-five  days  after  date ;  and 
parol  evidence  was  held  admissible,  in  aid  of  the  evident  omission, 
showing  the  character  of  negotiable  paper,  as  to  length  of  time  of 
maturity,  which  the  banks  in  the  city  would  accept.     /  6. 2&2. 

5.  Transfer  of  negotiable  not£  as  collateral  security;  rights  of  holder, 

and  defenses  by  maker. — A  creditor,  receiving  negotiable  paper  as 
collateral  security  for  the  payment  of  a  pre-existing  debt,  is  not 
regarded  as  having  acijuired  it  for  a  valuable  consideration  in  the 
usual  course  of  trade,  and  is  not  entitled  to  protection  against  equi- 
ties and  defenses  on  the  part  of  the  maker  of  which  he  had  no  no- 
tice ;  and  under  the  decisions  of  this  court,  contrary  to  the  weight 
of  authority,  accommodation  paper  is  not  an  exception  to  this  rule. 
lb.  262. 

6.  Same. — To  constitute  a  purchaser  for  value,  of  notes  or  paper  agreed 

to  be  transferred  as  collateral  security  for  a  debt  contemporane- 
ously contracted,  it  is  not  necessary  that  the  notes  or  paper  should 
be  particularly  described  at  the  time ;  when  the  securities  are  sub- 
sequently transferred,  in  execution  of  the  agreement,  it  is  rendered 
specific  and  certain,  and  the  creditor  becomes  a  holder  for  value. 
lb.  262. 

7.  Relevancy  of  evidence  as  to  terms  of  agreement  for  transfer  of  note  as 

collateral  security. — In  an  action  against  the  maker  of  a  negotiable 
promissory  note,  proved  to  have  been  given  for  the  accommodation 
of  the  payees,  and  by  them  transferred  to  the  plaintifi  bank  as 
collattrral  security  for  a  loan  ;  the  defense  being  want  of  consider- 
ation, and  the  terms  of  the  agreement  for  the  transfer  being  con- 
troverted— whether  it  was  subsequent  to  the  loan,  or  was  made 
under  an  agreement  contemporaneous  with  the  loan ;  the  fact  that 
no  portion  of  the  money  loaned  was  drawn  out  of  the  bank  until 
after  the  transfer  of  the  note,  is  relevant  and  competent  evidence 
for  the  plaintifT.     lb.  262. 

8.  When  note  or  bill  operates  a.^  payment. — The  giving  by  a  debtor  of  his 

own  bill  or  note,  though  neg»)tiable,  does  not  operate  to  discharge 
the  debt,  unless  it  is  accepted  as  an  absolute  payment;  but,  while 
it  is  regarded,  prima  facie,  as  only  collateral  or  additional  security, 
all  the  authorities  concur  that,  by  express  agreement,  it  may  be 
regarded  as  a  satisfaction  and  a  bar.    Keel  v.  Larkin,  493. 

9.  Same. — The  English  cases  require  an  express  agreement,  unless  the 

bills  received  have  been  negotiated,  and  are   outstanding  against 
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the  defendant ;  but  the  modem  American  authorities,  viewing  it 
as  a  question  of  intention,  hold  that  an  implied  agreement,  to  be 
determined  by  the  jury  from  a  consideration  of  all  the  facts,  may 
have  the  same  effect;  and  this  is  adopted  by  this  court  as  the  cor- 
rect rule.    lb.  49S. 

10.  Staters  liability  as  indoraer  of  railroad  bonds. — ^The  State  being  an 

accommodation  indorser  of  railroad  bonds,  and  the  company  hav- 
ing transferred  its  bonds  to  the  contractor  engaged  in  the  construc- 
tion  of  the  first  twenty  miles  of  its  road,  and,  after  procuring  the 
State's  indorsement  on  the  completion  of  «aid  twenty  miles,  again 
delivered  them  to  him  in  payment  of  the  company's  debt  to  him ; 
such  use  of  them  being  unauthorized,  and  frauaulent  as  against  the 
State,  no  liability  rested  on  it  by  \nrtue  of  its  indorsement,  while 
the  bonds  remained  in  the  hands  of  said  contractor,  or  were  in  the 
hands  of  any  other  person  chargeable  with  knowledge  of  the  misap- 
plication.    GilmaTif  Sons  <t*  Co.  v.  N.  0.  d:  S.  Railroad  Co.,  566. 

11.  Same;  rights  of  bona  fide  holder. — But,  such  indorsed  l}onds  being 

negotiable  instruments,  and  governed  by  the  same  rules  as  all 
other  commercial  paper,  the  State  would  become  liable,  as  an  ac- 
commodation indorser,  to  any  bona  fide  holder  who  acquired  them 
for  value,  in  the  usual  course  of  business,  without  knowledge  or 
notice,  actual  or  constructive,  of  tlie  misapplication  by  the  com- 
pany or  its  immediate  transferree.    lb.  566. 

12.  Same;  burden  of  proof  as  to  character  of  transfer. — When  a  subse- 

quent holder  of  such  bonds  peeks  to  enforce  the  State's  liability 
as  indorser,  the  original  misappropriation  of  them  being  shown, 
the  law  casts  on  him  the  burden  of  proving  that  be  acquired  them 
in  good  faith,  for  value,  and  in  tne  usual  course  of  business. 
lb.  506. 

13.  Same;  what  is  purchase  for  valuCy  and  in  usual  course  of  business. 

The  sale  or  exchange  of  such  indorsed  bonds  for  shares  of  stock 
in  another  railroad  corporation,  or  in  a  joint-sto(*k  company  or  cor- 
poration engaged  in  the  business  of  constructing  railroads'  by  con- 
tract, is  ah  ordinary  commercial  transaction ;  and  in  determining 
whether  the  purchase  is  for  value,  the  safer  doctrine  is,  when  no 
question  of  usury  is  involved,  that  the  amount  of  the  considera- 
tion, value  being*  parted  with,  is  only  material  as  bearing  on  the 
question  of  notice.     lb.  566. 

14.  Same;  proof  of  notice y  or  want  of  riotice. — In  such  case,  the  pre- 

sumption is  of  a  want  of  notice,  since  it  is  not  probable,  though 
possible,  that  notice  of  the  original  fraud  or  illegality  would  be 
communicated  to  a  subsequent  holder,  thereby  defeating  the  trans- 
fer ;  and  the  burden  of  proving  notice  resting  on  the  party  who 
assails  the  title  of  the  holder,  it  is  not  enough  to  show  only  that 
he  acquired  the  bonds  under  circumstances  which  would"  have 
excited,  in  the  mind  of  a  prudent  man,  suspicions  as  to  the  title  of 
the  party  from  whom  he  purchased.    lb.  566. 

BILL  OF  PARTICULARS. 

1.  How  made  part  of  record. — "A  list  of  the  items  composing  the  ac- 
count sued  on"  (Code,  §  2984),  like  a  bill  of  particulars  at  com- 
mon law,  is  not  a  part  of  the  record,  unless  made  so  by  bill  of  ex- 
ceptions ;  and  when  not  so  presented,  it  cannot  be  considered  by 
this  court  for  any  purpose.    Hayes  v.  Woods,  92. 

BONDS. 

1.  Appeal  or  writ  of  error  bond  in  Federal  courts ;  costs  recoverable  on 
affirmance,  though  bond  not  operative  as  supersedeas. — In  an  action 
on  an  appeal  or  writ  of  error  bond,  given  on  the  removal  of  a  judg- 
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ment  from  a  Circuit  Court  to  the  Supreme  Court  of  the  ITnited 
States,  and  conditioned  that  the  appellant  or  plaintiff  "shall 
prosecute  said  writ  of  error  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good  "  (U.  S.  Rev.  Stat.  ^$  1,000  et 
seq.),  although  the  bond  may  not  operate  as  a  supersedeas  of  the 
judgment,  a  recovery  may  be  had  for  the  costs  of  the  appeal,  if 
the  judgment  is  affirmed.     Crowder  t\  Morgan ^  535. 

2.  Same;  when  operative  as  supersedeas. — Under  the  United  States 

statutes  reg[ulating  w^rits  of  error  and  appeals  (Rev.  Stat.  ^^  1,000 
etseq.)f  as  judicially  construed  by  the  Federal  courts,  the  bond 
does  not  operate  as  a  supersedeas  of  the  judgment,  unless  it  is  ap- 
proved by  a  justice  or  judge  of  the  Circuit  Court,  and  a  copy  of  the 
writ  of  error  is  deposited,  for  the  adverse  party,  with  the  clerk  of 
said  court-.    lb,  5S5. 

3.  Constable* s  bond ;  secondary  proof  of. — ^There  is  no  statute  requiring 

or  authorizing  the  recording  of  a  constable's  bond,  although  it  is  re- 
quired to  be  '*  approved  bv  the  judge  of  probate,  and  kept  in  his 
office**  (Code,  §  764) ;  ancf  without  such  statutory  authority,  the 
mere  recording  of  it  does  not  make  the  record  competent  evidence 
as  a  copy :  to  make  such  record  admissible  evidence,  it  must  be 
proved  to  be  a  correct  copy,  after  a  proper  predicate  has  been  laid 
for  the  introduction  of  secondary  evidence.    Martin  v.  Hally  587. 

4.  Administrator's  official  bond;   limitation  of  action  against  sureties. 

Under  the  statute  which  prescribes  six  years  as  the  limitation  of 
"actions  against  the  sureties  of  executors,  administrators  or  guar- 
dians, for  any  misfeasance  or  malfeasance  whatever  of  their  prin- 
cipal, the  time  to  be  computed  from  the  act  done  or  omitted  by 
their  principal  which  fixes  the  liability  of  the  surety"  (Code, 
^  3226,  subd.  7) ;  the  word  actions^  being  liberally  construed,  in- 
cludes a  summary  execution  against  the  surety,  on  the  return  of 
"  No  property  found  "  on  an  execution  issued  on  a  decree  against 
his  prmcipal;  the  statute  begins  to  run  from  the  rendition  of  the 
decree  against  the  principal ;  and  when  the  decree  is  revived,  no 
execution  having  issued  on  it  before  revivor,  the  statute  is  availa- 
ble to  the  sureties  as  a  defense  against  a  summary  execution  on 
the  revived  decree,  issued  more  than  six  years  after  the  rendi- 
tion of  the  original  decree.     Martin  v.  Tally j  24. 

5.  State-indorsed  railroad  bonds;  bonds  for  first  twenty  miles  of  road. 

Under  the  act  approved  February  21st,  1870,  entitled  "  An  act  to 
furnish  the  aid  and  credit  of  the  State  of  Alabama  for  the  purpose 
of  expediting  the  construction  of  railroads  "  (Session  Acts  1869-70, 
pp.  149^57),  it  was  contemplated  that  the  first  twenty  miles  of  the 
railroad  should  be  completed  and  equipped  from  the  resources  of 
the  corporation,  before  any  of  its  bonds  should  be  indorsed  by  the 
State,  and  that  the  indorsed  bonds  should  be  used  and  applied 
in  the  further  construction  of  the  road ;  and  the  V>onds  referring 
on  their  face  to  the  statute  under  which  they  were  indorsed,  every 
person  taking  them  from  the  railroad  company  was  put  on  inquiry, 
and  was  chargeable  with  notice  of  the  reciuirements  of  the  statute, 
of  the  relation  of  the  State  as  indorser,  and  of  the  uses  and  pur- 
poses for  which  the  company  could  legally  transfer  them.  Oilman , 
Sons  &  Co.  V.  y.  0.  &  S.  Railroad  Co.,  566. 

6.  Same;  misapplication  of  said  bonds. — The  company  having  trans- 

ferred its  bonds  to  the  contractor  engaged  in  the  construction  of 
the  first  twenty  miles  of  its  road,  and,  after  procuring  the  State's 
indorsement  on  the  completion  of  said  twenty  miles,  a^ain  delivered 
them  to  him  in  payment  of  the  company's  debt  to  him ;  such  use 
of  them  being  unauthorized,  and  fraudulent  as  against  the  State, 
no  liability  rested  on  it  by  virtue  of  its  indorsement,  while  the 
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bonds  remained  in  the  hajuU  of  said  contractor,  or  were  in  the 
hands  of  any  other  i>erson  chargeable  with  knowledge  of  the  mis- 
application,    lb.  566. 

7.  S'uue ;  rights  of  bona  tide  holder. — But,  such  indorsed  Iwnds  bein^ 

negotiable  instruments,  and  governed  bv  tlie  same  rules  as  all 
other  comnierc'ial  paper,  the  State  would  become  liable,  as  an  ac- 
commodation indorser,  to  any  Ixma  fide  holder  who  acquired  them 
for  value,  in  the  usual  course  of  business,  without  knowledjse  or 
notice,  actual  or  constructive,  of  the  mi-^appHcation  by  the  com- 
pany or  its  immediate  transferree.     lb.  o66. 

8.  S'imr ;  burdt'n  of  i* roof  an  to  character  of  trun»ffr. — AVhen  a  subse- 

quent holder  of  such  bonds  seeks  to  enforce  the  State's  liability  as 
indorser,  the  original  misappropriation  of  them  being  shown,  the 
law  casts  on  him  the  burden  of  proving  that  he  accjuired  them  in 
good  faith,  for  value,  and  in  the  usual  course  of  business.     / h.  o66, 

9.  S'lme;  nh'.it  ii<  purchaait'  for  valuer  and  in  U9ual  co urge  of  bn^ineti.s. 

The  sale  or  exchange  of  such  indorsed  bonds  for  shares  of  st<x;k  in 
another  railroad  corporation,  or  in  a  joint-stock  company  or  corpo- 
ration engaged  in  the  business  of  constructing  railroads  by  contract, 
is  an  ordinary  commercial  transaction  ;  and  in  determining  whether 
the  purchase  is  for  value,  the  safer  doctrine  is,  when  no  que.stion 
of  usury  is  involved,  tliat  the  amount  of  the  consideration,  value 
hAng  parted  with,  is  only  muteral  as  bearing  on  the  question  of 
notice.     lb.   '>66. 

10.  Same ;  proof  of  notice j  or  vant  of  notice. — In  such  case,  the  pre- 

sumption is  of  a  want  of  notice,  .since  it  is  not  probable,  thoueh 
j)Ossible,  that  notice  of  the  original  fraud  or  illegality  would  be 
comnmnicated  to  a  subsequent  holder,  thereby  defeating  the  trans- 
fer;  and  the  burden  of  prjvin.'L;  notice  resting  on  the  party  who  as- 
sails the  title  of  the  holder,  it  is  not  enoujjh  to  show  only  that  he 
acquired  the  bond.s  under  circiunstances  which  would  have  excited, 
in  the  mind  of  a  prudent  man,  susj)icions  as  to  the  title  of  the  party 
from  whom  he  purchased.     lb.  566 . 

11.  Subrogation  of  holders  of   indorsed  bitndSf  to  State" s  statutory  lien 

and  fjriority. — The  holders  of  such  indorsed  bonds  who  have  ac- 
quired them  in  good  faith,  for  valuable  consideration,  and  in  the 
usual  course  of  business,  are  entitled  to  be  subrogated  to  the  stat- 
utory lien  and  priority  of  the  State,  on  the  railroad  company  be- 
coming insolvent,  and  making  default  in  the  payment  of  the  bonds 
according  to  their  terms;  an<i  this  subrogation  may  be  declared  in 
a  suit  between  the  hoUlers  of  such  bonds,  some  of  whom  are  not 
entitled  to  share  in  the  protection  given  to  the  others,  and  although 
the  Stiite  is  not  a  party  and  can  not  be  sued.    lb.  o66. 

12.  Tax-collector^ s  bond  ;  discharge  of  suretjes  by  judgment  discharging 

principal. — Wiiere  a  tax-coUector  executed  an  additional  bond,  as 
re(iuired  on  the  address  of  the  grand  jury  (Code,  §^  184-iX)),  on 
which  was  one  new  surety  besides  the  sureties  on  the  first  bond ; 
and  separate  actions  were  brought  on  each  bond,  and  the  same 
breaches  assigned  for  a  default  covered  by  each  ;  held,  that  a  judg- 
ment on  verdict  in  an  action  on  the  first  bond,  in  favor  of  the  de- 
fendants, operated  as  a  discharge  of  the  principal  and  sureties  on 
the  second  bond,  and  was  pleadable  in  bar  of  the  action  on  that 
bond.     The  State  r.  Parkery  ISl. 

CHAMPERTY.     See  Bills  of  ExcuAXdE,  and  Promissory  Notes,  2. 

CHANCERY. 

1.    Jurisdiction,  and  General  Principles. 

1.  Administration;  when  distributees  may  sue. — As  a  general  rule,  dis- 


Digitized  by  VjOOQ iC 


INDEX.  619 


CUASCERY— Continued. 


tributees  or  next  of  kin  can  not,  in  tlie  absence  of  an  administra- 
tion duly  granteii,  maintain  a  suit  at  law  or  in  equity  for  the  mere 
purposes  of  administration,  nor.  in  the  absence  of  special  circum- 
stances, maintain  a  suit  for  the  collection  of  personal  as.«ets;  and 
although  there  are  exceptional  cases,  in  which  a  court  of  ecjuity 
will  de<-ree  distribution  directly  to  the  next  of  kin,  without  the  in- 
tervention of  an  administrator,  when  it  is  clearly  sliown  that,  if 
one. were  appointed,  his  only  duty  would  be  distrihuticm  ;  yet  such 
relief  will  not  be  j^ranted  at'the  instance  of  the  next  of  kin  of  a  de- 
ceased adult  legatee,  uj)on  a  mere  general  allegation  that  there  are 
no  outstanding  debts  against  his  estate,  when  such  allegation  is 
made  upon  information  and  belief  merely,  and  it  is  not  shown  that 
the  information  was  obtained  from  persons  having  knowledge  of 
the  facts.     SuUimn  v.  Lowkr,  OS,  12,  74. 

2.  S'lme. — The  distributees  of  a  decedent's  estate  can  n(jt  maintain  a 

bill  in  equity  against  the  personal  representative  and  debtors  of 
the  estate  jointly,  witliout  alleging  fraud  and  collusion  between 
them,  or  a  refusal  bv  the  personal  repre;-ientative  to  sue  for  and 
collect  the  debts.     lb.  6\9. 

3.  Same. — Where  the  testator  devised  to  his  widow  a  life-estate  in  all 

his  propertv,  and  directed  "  the  balance  "  of  tlie  estate  at  her  death 
"  to  be  solcl,  and  the  }>roceeds  to  be  ecjually  divided  among  his 
children,"  making  his  widow  executrix;  a>Iministration  on  his  es- 
tate, after  tlie  death  of  the  widow, is  necessary,  be  fore  the  remainder- 
men can  maintain  a  suit  in  their  own  names.     lb.  74. 

4.  DecfiUnVn  estate;   removal  of  Hettlem^nt  into eqnitij. — The  settlement 

of  a  de.'edent's  estate  can  not  be  removed  into  equity  by  the 
personal  representative,  in  any  case,  or  at  any  time,  without  the 
asj^ignmentof  some  particular  ground  of  etiuitable  jurisdiction  ;  nor 
can  it  be  removed  at  the  instance  of  a  distributee,  or  other  party 
beneficially  interested,  after  the  jurisdiction  of  the  Probate  Court 
has  attached  and  commenced  to  be  exercised,  unless  some  ques- 
tion of  special  etiuitable  cognizance  is  involved,  which  the  Probate 
Court  is  incompetent  to  determine.     IShackelj'ord  v.  Bnnkhead,  476. 

5.  Insolvent  estate;  removal  of  settlement  into  equity. — AVhen  a  dece- 

dent's estate  has  been  declared  insolvent,  it  requires  a  very  clear 
and  strong  case  to  justify  the  removal  of  tlie  settlement  into  a  court 
of  ecpiin'.     lb.  470. 

6.  Same. — ^The  omission  from  the  inventory  of  property  wliich  ought  to 

have  been  included,  the  waste  or  conversion  of  assets,  and  the 
failure  to  make  a  se'tlement,  being  matters  which  are  within  the 
jurisdiction  of  the  Probate  Court,  and  as  to  which  its  })()wers  are 
fully  adecpiate  to  grant  relief,  furnish  no  ground  for  a  resort  to  a 
court  of  equity  by  a  creditor.     lb.  470. 

7.  Discovery;  when  bill  lies. — When  a  bill  is  filed  for  discovery  and  re- 

lief, seeking  to  withdraw  from  a  court  of  law  a  matter  of  strict 
legal  cognizance,  it  must  show  that  the  discovery  sought  is  indis- 
pensable to  the  ends  of  justice — that  the  facts,  as  to  which  a  dis- 
covery is  sought,  can  not  be  proved  otherwise  than  by  the  defend- 
ant's answer ;  and  it  must  aver  the  existence  and  inaterialitv  of 
those  facts  with  sufficient  certainty,  and  show  that  the  defendant 
is  capable  of  making  the  discovery.     Jb.  470. 

8.  Same;  statutory  provisions  authorizing  e.vamination  of  ^xtrties  as  wit- 

nrsifes,  in  action  at  law. — The  several  statutory  provisions,  chang- 
ing the  common-law  rules  of  evidencv',  and  authorizinyr  the  exami- 
nation of  parties  as  witnesses  in  actions  at  law,  do  not  take  away, 
or  in  any  manner  affect,  the  established  jurisdiction  of  courts  of 
equity  in  matters  of  discovery.     lb.  470. 

9.  Discovery;   when  bill  lies  for.— A  bill  for  discovery  alone  must  not 

only  aver  the  facts  as  to  which  a  discovery  is  sought,  and  that 
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those  facts  are  within  the  knowledge  of  the  defendant,  but  must 
also  allege  that  they  can  not  be  proved  without  his  answer;  and 
this  allegation,  if  denied,  must  be  proved.  Sullivan  v.  Law- 
ler,  72,  74. 

10.  Equitable  estoppel  against  mortgagee, — AVhere  a  mortgagee  of  lands 

indorses  on  the  mortgage  a  receipt  for  the  secured  debt  before  its 
maturity,  and  intrusts  it  to  the  possession  of  the  mortgagor,  pur- 
suant to  an  agreement  between  them ;  and  the  mortgagor,  being  in 
possession  of  the  lands,  sells  and  conveys  them  to  a  third  person, 
'  to  whom  he  also  shows  the  mortgage  and  indorsement  thereon ; 
the  mortgage  can  not  be  established  and  enforced  against  such  pur- 
chaser, after  he  has  paid  the  purchase-money  without  notice  of  the 
agreement ;  and  this  on  the  principle,  that  when  one  of  two  inno- 
cent persons  must  suffer  from  the  tortious  act  of  a  third,  he  must 
suffer  the  consequences  who  gave  the  aggressor  the  means  of  doing 
the  wrongful  act.     Turner  v.  Flinn,  532. 

11.  Equitable  relief  against  fraud. — Fraud  vitiates  any  and  every  trans- 

action into  which  it  enters,  even  the  most  solemn  contracts,  and 
the  judgments  or  decrees  of  courts  of  the  highest  jurisdiction ;  and 
when  a  fiduciary  relation  exists  between  two  persons,  which  ren- 
ders it  the  duty  of  one  to  communicate  to  the  other  full  information 
of  all  the  facts  within  his  knowledge,  the  failure  to  do  so  is  a  fraud, 
against  which  a  court  of  equity  w411  grant  relief.  Humphreys  r. 
Burleson,  1. 

12.  Same;  as  between  distributee  and  administrator. — Where  an  admin- 

istrator, on  filing  his  accounts  for  settlement,  wrote  to  his  sister, 
who  was  a  distributee  of  the  estate,  and  resided  in  Texas,  inform- 
ing her  that  her  interest  in  the  estate  was  a  specified  sum,  about 
one-fifth  of  its  actual  value  in  fact,  and  inclosing  a  receipt  for  that 
sum,  to  be  signed  by  her,  which  would  operate  as  a  release,  and 
which  was  signed  and  returned  to  liim,  and'the money  paid;  held, 
that  this  was  a  fraud,  against  which  a  court  of  equity* would  grant 
relief  by  setting  aside  tlie  settlement,  and  that  the  administrator 
could  not  be  heard  to  say  that  the  distributee,  in  relying  on  his 
representations,  and  failing  to  appear  and  contest  the  settlement, 
was  guilty  of  negligence  or  other  fault.     lb.  1. 

13.  Equitable  relief  against  settlements  in  Probate   Court. — A  court  of 

equity  has  original  jurisdiction,  independent  of  statutorj^  provis- 
ions, to  open  settlements  of  administrations  had  in  the  Probate 
Court ;  but  this  jurisdiction,  though  well  established,  is  sparingly 
exercised,  and  the  party  complaining  is  required  to  show,  by  ap- 
propriate pleading,  not  only  that  injustice  has  been  done,  but  also 
that,  by  reason  of  accident,  surprise,  or  the  act  or  fraud  of  his  ad- 
versary, unmixed  with  negligence  on  his  own  part,  he  could  not 
have  prevented  that  injustice  at  the  time  of  the  settlement.    lb.  1. 

14.  Same. — AVhen  the  statutory  jurisdiction  of  the  Chancery  Court  is 

invoked,  for  the  correction  of  errors  of  law  or  fact  intervening  in 
settlements  had  in  the  Probate  Court  (Code,  ^  3837-39),  the  errors 
complained  of  must  be  clearly  and  certainly  pointed  out,  and  it 
must  be  made  to  appear,  by  the  averment  of  distinct  facts,  that 
such  errors  were  not  attributable  to  the  fault  or  neglect  of  the  par- 
ty complaining.     lb.  1. 

15.  Same;  on  ground  of  errors  or  7nistakes. — A  defendant  in  a  probate 

decree,  rendered  on  final  settlement  of  his  accounts  as  executor, 
administrator,  or  guardian,  seeking  equitable  relief  against  it  on 
account  of  alleged  errors  of  law  or  fact  (Code,  ^§  3837-39),  must 
show  that  the  errors  complained  of  occurred  without  fault  or  neg- 
ligence on  his  part.     Lyne^s  AdinW  v.  Wann,  43. 

16.  Same. — When  a  party  mvokes  the   statutory  iurisdiction  of  the 

Chancery  Court,  for  tlie  correction  of  errors  of  law  or  fact  in  a  set- 
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tlement  had  in  the  Probate  Court  (Code,  §§  3837-39),  he  must  af« 
firmatively  show  that  he  was  free  from  fault  or  neglect ;  and  he- 
can  not  have  relief  against  the  settlement,  on  account  of  matters 
which  were  cognizable  in  the  Probate  Court,  on  a  mere  general 
averment  of  ignorance,  or  an  averment  of  ignorance  cou{>led  with 
an  admission  of  knowledge  of  facts  sufficient  to  put  him  on  in- 
quiry.   Stoudenmire  v,  DeBardelaben,  300. 

17.  Equitable  relief  against  probate  decree, — When  a  final  settlement  of 

an  executor's  accounts  has  been  made  in  the  Probate  Court,  no 
trusts  being  involved,  and  no  fraud  imputed,  a  court  of  equity  will 
not  re-open  the  settlement,  unless  some  special  cause  lor  its  in- 
terposition is  shown.     Foxworth  v.  miite,  224- 

18.  Implied  trust;  against  executor,  purchasing  at  his  own  sale^  or  from 

his  vendee. — A  purchase  of  lands  by  an  executor  at  his  own  sale, 
whether  directly  in  his  own  name,  or  indirectly  tlirough  the  agency 
of  a  third  person,  and  whether  made  under  an  order  of  court  or  a 
power  in  the  wull,  will  be  set  aside  in  equity,  at  the  mere  election 
of  the  parties  in  interest,  if  seasonably  expressed ;  but,  having 
made  a  fair  sale  to  a  third  person,  he  may  afterwards  purchase 
from  his  own  vendee,  and  thereby  acquire  a  good  title,  though  the 
transaction  will  be  jealously  scrutinized  by  a  court  of  equity. 
lb.  224. 

19.  Same;  against  attorney ,  purchasing  at  sale  under  execution  in  favor 

of  client. — An  attorney,  having  recovered  a  iudgment  for  his  client, 
and  having  the  control  thereof,  can  not,  without  the  consent  of  his 
client,  express  or  implied,  become  the  |)urchaser  of  lands  at  a  sale 
under  execution  issued  thereon ;  and  if  he  does  so  purchase,  he 
becomes,  like  any  other  agent,  a  trustee  for  his  client.  Such  a 
trust  arises  by  operation  of  law,  and  continues  until  barred  by 
lapse  of  time,  or  until  terminated  by  an  election  to  ratify  the  pur- 
chase, thereby  giving  it  vahdity.     Pearce  v.  Gqmble  S:  Bollmaf  341. 

20.  Same;  who  may  enforce  such  trust. — A  receiver,  appointed  by  tiie 

Chancery  Court,  succeeding  to  all  the  rights  and  remedies  of  the 
client,  and  authorized  to  sue,  may  file  a  bill  to  enforce  this  implied 
trust  against  the  attorney ;  and  the  onus  is  on  the  attorney  to  show 
that  the  right  has  been  lost  by  laches,  or  that  tlie  purchase  has 
been  ratified.     lb.  341. 

21.  Resulting  trust,  implied  from  payment  of  purchase-money. — A  result- 

ing trust  in  lands,  in  favor  of  the  person  who  advances  the  pur- 
chase-monej,  the  title  being  taken  m  the  name  of  another,  is  mat- 
ter of  implication  only,  and  is  easily  overturned ;  and  when  the 
money  is  advanced  by  a  husband  (or  father),  and  title  taken  in  the 
name  of  the  wife  (or  child),  the  presumption  arises  that  an  ad- 
vancement was  intended.     Kelly  v.  Karsner,  106. 

22.  Trust  in  fraud  of  creditors. — When  lands  are  conveyed  by  a  debtor 

to  his  wife  or  child,  with  the  intent  to  place  the  property  beyond 
the  reach  of  his  creditors,  and  to  be  held  in  secret  trust  for  his 
own  benefit,  neither  he  nor  his  heirs  can  enforce  the  trust.    lb.  106. 

23.  Parol  trust  in  lands. — Oral  evidence,  to  oveitura  a  writing  in  any 

case,  must  be  clear  and  convincing ;  and  can  not  be  received  (Code, 
§  2199)  to  engraft  an  express  trust  on  a  conveyance  of  lands  which 
is  absolute  in  its  terms.    lb.  106. 

24.  Same. — A  trust  in  lands,  created  verbally,  can  not  be  established  in 

equity,  unless  it  is  plain  and  unambiguous  in  its  terms,  and  proved 
by  clear  and  convincing  evidence ;  and  a  trust  in  personal  prop- 
erty, created  verballv,  and  dependent  entirely  upon  oral  testimony, 
can  only  be  establisfied  by  clear  and  explicit  evidence.  Bailey  v. 
Irwin,  505. 

25.  Injunction;  violation  of,  not  cognizable  at  law. — The  violation  of  an 

injunction  while  in  force  is  a  contempt  of  the  court  from  which 
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the  writ  issued,  and  may  be  punished  by  that  court  while  the  pn>- 
ceedings  are  in  fieri;  but  a  court  of  law  can  not  take  cognizance  of 
it,  nor  allow  it  to  operate  as  a  forfeiture  of  legal  rights  in  another 
suit,  when  it  is  not  shown  that  the  injunction  has  been  i>erpet- 
uated  by  a  final  decree.     Callen  r.  McDanieU  ^^"f- 

26.  Equitable  ben  on  common  fund y  created  htj  agreement. — Commission- 

ers being  appointed  by  the  gOAvrnor,  undeV  authority  conferre<iby 
a  special  statute,  to  locate  and  procure  patents  for  the  State  to 
swanij)  and  overliowed  lands  donated  by  act  of  Congress,  their 
compensation  being  twenty  per  cont.  of  the  amount  realized  by 
the  State  on  the  subsequent  sale  of  the  lands,  and  their  expenses 
to  be  paid  by  themselves;  an  agreement  among  them,  by  which 
one  was  to  advance  moneys  deemed  necessary  in  the  execution  of 
the  common  business,  to  be  reimbursed  out  of  the  fund  provideti 
as  compensation  when  collected,  creates  a  charge  or  lien  on  the 
fund,  for  the  amount  so  advanced,  in  the  nature  of  an  eiiuitable 
mortgage;  which  lien  or  charge  is  not  capable  of  enforcement  at 
law,  and  is  peculiarly  within  the  jurisdiction  of  a  court  of  equity. 
Powell  V.  Jones,  J'f^. 

27.  Married  women;  removal  of  dishilitie»;  extent  of  powers  conferred  by 

decree. — Under  the  provisions  of  the  statute  apj^roved  Februar>' 
10th,  1875  (Code,  §2731),  chancellors  are  authorized,  either  in 
term  time  or  vacation,  on  the  filing  of  a  proper  petition  and  regu- 
lar proceedings  had  under  it,  *' to  relieve  married  women  of  the 
disabilities  of  coverture,  as  to  their  statutory  and  other  separate 
estates,  so  far  as  to  invest  them  with  the  right  to  buy,  sell,  hold, 
convey  and  mortgage  real  and  personal  property,  and  to  sue  an<l 
be  sued  Rsfejyimes  s<ole;^*  but  a  decree  rendered  under  this  statute 
removes  the  disabilities  of  coverture  only  to  the  extent  particu- 
larly specified  in  the  statutes  and  does  not  confer  on  the  petitioner 
the  power  to  make  general  contracts.  Cohen  v.  Wollnery  Hirsch- 
berg  &  Co.,  23S. 

28.  Same;  averments  of  petition. — AVhen  a  petition  is  filed  under  this 

statute,  it  must  allege  that  the  petitioner  has  a  separate  estate, 
statutory  or  equitable ;  and  the  omission  of  such  averment,  it 
being  a  jurisdictional  fact,  renders  the  entire  proceeding  void. 
lb.  2S3. 

29.  Marshalling  securities  as  between  creditors. — When  one  creditor  has 

a  lien  upon  two  distinct  funds,  and  another  creditor  has  a  lien 
upon  one  of  them  only,  a  court  of  equitv  will,  at  the  instance  of  the 
latter,  compel  the  former  creditor  to  exhaust  the  separate  fund  be- 
fore resorting  to  the  fund  common  to  both ;  but,  whether  this  prin- 
ciple ai)plie8  to  a  lien  acquired  by  the  service  of  an  attachment  or 
garnishment  at  law,  is  not  decided.  Henderson  v,  Ala.  Gold  Life 
Insurance  Co.,  32. 

30.  Same. — ^The  holder  of  a  policy  of  life-insurance  having  transferred  it 

as  collateral  security  to  one  of  his  creditors,  and  afterwards  as- 
signed his  interest  in  the  residue  to  a  second  creditor,  other  credit- 
ors can  not  maintain  a  bill  in  equity,  the  money  ha\'ing  been  paid 
into  court  by  the  garnishee,  to  compel  the  second  assignee  to  ex- 
haust other  securities  held  by  him  before  resorting  to  the  surplus. 
lb.  SO. 

31.  Private  nuisance;  jurisdiction  of  equity  to  abate;  verdict  and  judgvfient 

at  law. — The  jurisdiction  of  a  court  of  equity  to  enjoin  a  private 
nuisance,  at  the  suit  of  a  person  thereby  aggneved,  compelling  its 
abatement,  is  well  established ;  and  when  the  legal  title  of  the  party 
complaining  is  clear  and  undoubted,  it  is  not  necessary  that  his 
right  should  be  first  established  by  a  verdict  and  judgment  at  law. 
Nininger  v.  Norwood,  277. 
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32.  Same;  adequacy  of  legal  remedies. — When  the  injury  complained  of 

is  permanent,  continuous,  or  constantly  recurring,  thouj::h  there 
mav  be  a  remedy  at  law,  it  is  obviously  inadetiuatc ;  and  the  in- 
tt-rference  of  a  court  of  equity  is  necessary,  to  prevent  irreparable 
injury  and  a  multiplicity  of  suits.     lb.  ,?77. 

33.  Same;  limitation  of  action  or  suit. — By  analogy  to  the  statute  of  limit- 

ations at  law  barring  an  action  for  the  recovery  of  lands  (Code, 
^  2900),  ten  years  is  a  bar  in  equity  to  a  suit  which  seeks  to  enjoin 
and  abate  an  embankment  on  land  as  a  private  nuisance  to  the 
owner  of  the  adjacent  upper  lands.     Ih.  ^.^77. 

34.  Inpinciion  against  obstruction  of  navigable  river. — The  obstruction  of 

the  navigation  of  a  public,  navigable  river,  is  a  public  nuisance, 
which  a  court  of  equity  will  enjoin  and  restrain  at  the  instance  of 
a  citizen  who  is  suffering,  or  will  suffer  irreparable  injury. 
Walker  v.  Allen,  450. 

35.  Foreclosure  of  mortgage. — A  mortgagee  may  file  a  bill  in  equity  to 

foreclose  the  mortgage,  although  he  may  also  have  an  adequate 
remedy  at  law  for  the  recovery  of  the  debt.  Whitehead  v.  Lane  ct* 
Bodleu  Company^  39. 

36.  Eqnitoble  mortgage  created  by  recital  in  note. — A  declaration  and  re- 

cital in  a  promissory  note,  executed  by  a  mortgagor  to  the  mort- 
gHgee,  that  it  "shall  be  covered  by  the  mf»rtgflge."  or  "shall  be 
subject  to  the  mortgage,"  shows  an  intention  to  make  the  mortgage 
a  valitl  security  for  the  debt,  and  creates  an  equitable  lien  or  mort- 
gage on  the  premises  for  its  payment;  but,  if  the  note  is  signed  by 
the  husband  only,  the  equitable  lien  of  the  note  does  not  attach  to 
the  homestead  included  in  the  lands  conveved.  Butts  r.  Brough- 
ton,  294. 

37.  When  absolute  deed  vUl  be  declared  mortgage. — In  a  court  of  equity, 

a  conveyance  of  lands,  absolute  and  unconditional  on  its  face,  will 
be  declared  and  established  as  amortgage,  on  clear  and  certnin  proof 
that  the  parties  intended  it  should  stand  simply  as  a  security  for  a 
debt ;  and  this  fact  may  be  proved  by  parol  evidence,  or  may  be 
shown  by  a  separate  writing.     Turner  v.  Wilkinson,  361. 

38.  WTiether  transaction  is  mortgage,  or  conditional  sale. — When  the  con- 

veyance is  absolute  on  its  face,  and  the  controversy  is  whether  it 
was  intended  as  a  mortgage  or  an  unconditional  sale,  the  party  as- 
serting that  it  was  intended  as  a  mortgage  must  show,  by  clear 
and  convincing  evidence,  that  it  was  so  understood  and  intended  by 
the  parties  at  the  time  of  the  original  transaction ;  but,  when  it  is 
admitted  that  the  transaction  was  not.  as  the  conveyance  on  its 
face  imports,  an  absolute  and  unconditional  sale,  and  it  is  doubt- 
ful whether  it  was  intended  as  a  mortgage  or  as  a  conditional  sale, 
the  court  is  inclined  to  consider  and  treat  it  as  a  mortgage. 
lb.  SGI. 

39.  Same. — The  court  states  the  tests  of  controlling  importance  in  such 

cases,  as  laid  down  in  former  decisions,  and  declares  the  transac- 
action  in  this  case,  when  subjected  to  these  tests,  to  have  been 
intended  as  a  mortgage,  and  not  as  a  conditional  sale.     Tb.  361. 

40.  Reformation  of  written  instruments  in  eouity. — AVhen,  through  mis- 

take or  fraud,  a  written  instrument  fails  to  express  a  material  terra 
of  the  real  contract  which  the  parties  mutuallly  intended  to  make, 
a  court  of  equity  will  reform  it,  on  clear  and  satisfactory  proof,  so 
as  to  make  it  express  the  true  contract ;  and  this  relief  will  be 
granted,  not  only  between  the  immediate  parties  to  the  contract, 
but  also  against  creditors  and  purchasers  chargeable  with  notice  of 
the  mistake ;  but  not  against  innocent  third  persons  who  have  ac- 
quired vested  rights,  and  who  can  not  be  placed  in  statu  quo. 
Berry,  Demoville  A  Co.  v.  Sowell,  14. 
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41.  Same, — On  the  facts  of  this  case, — a  father  havmg  conveyed  by  deed 

a  house  and  lot  to  his  married  daughter,  reciting  only  love  and  af- 
fection as  its  consideration,  and  not  using  any  wortls  which  would 
exclude  the  marital  rights  of  her  husband;  and  an  attachment 
against  the  father  being  afterwards  levied  on  the  property — ^the  deed 
was  reformed,  against  the  husband,  the  father,  and  the  attaching 
creditor,  on  averment  and  proof  that  the  husband  bought  the  prop- 
erty, paid  a  part  of  the  price  with  moneys  belonging  to  his  wife, 
and  conveyed  it  to  her  father,  under  a  verbal  a^ement  between 
the  three  that  it  should  be  conveyed  to  the  wife  as  an  equitable 
separate  estate ;  and  that  it  was  not  so  conveyed  through  mistake 
on  the  part  of  the  draughtsman.    lb.  14* 

42.  Same;  voluntary  conveyance;  parol  evidence  as  to  consideration. — A 

voluntary  conveyance  is  void  as  to  the  existing  creditors  of  the 
grantor,  and  parol  evidence  is  not  admissible,  at  Taw,  to  contradict 
its  recitals  as  to  the  consideration.  Hence,  the  grantee,  claiming 
^that  the  deed  was  founded  in  fact  on  valuable  consideration,  would 
be  without  legal  remedy  against  an  attaching  creditor  of  tlie  grantor, 
and  the  levy  of  the  attachment  would  be  no  obstacle  to  a  reforma- 
tion of  the  deed  in  equity.    lb.  14* 

43.  Same;  who  is  bona  fide  purchaser ;  right  of  creditor  to  pursue  moneys 

of  debtor. — The  attaching  creditor  in  such  case,  seeting  to  recover 
an  antecedent  debt  due  from  the  grantor,  can  not  claim  protection 
as  a  bona  fide  purchaser,  against  the  equity  of  the  grantee  to  have 
the  deed  reformed ;  nor  can  he  claim  that  the  deed  is  partly  volun- 
tary (and  to  that  extent  fraudulent  and  void  as  to  him),  because 
the  grantor,  his  debtor,  paid  a  balance  of  purchase-money  due  to 
the  original  vendor  of  the  land,  when  it  appears  that  he  was  bound 
on  the  note  as  surety  for  tlie  purchaser,  the  husband  of  the  grantee ; 
nor  can  he  assert  any  rights  against  the  land,  bv  subrogation  or 
otherwise,  on  account  of  the  moneys  thus  pai3  bv  his  debtor. 
lb.  14. 

44.  Correction  of  mistake  by  voluntary  act  of  parties;  when  demand  and 

refusal  is  necessary. — A  court  of  equity  will  not  interpose  to  correct 
an  innocent  mistuke,  capable  of  full  correction  by  the  vohintan' 
act  of  the  parties,  unless  a  demand  and  refusal  to  correct  it  is  al- 
leged and  proveil,  or  a  reasonable  excuse  is  shown  for  the  failure 
to  ask  it ;  but,  when  the  bill  shows  that  the  vendor  or  grantor  is 
dead,  and  that  his  only  heir  is  an  infant,  this  excuses  the  faiiim* 
to  ask  such  correction,  and  justifies  a  resort  to  a  court  of  equity. 
Harold  Brothers  d*  Scott  v.  Weaver y  373. 

45.  Statute  of  li7nitatior,s,  and  lapse  of  time^  as  bar  to  relief  against  mis- 

take.— The  statute  of  limitations,  or  lapse  of  time,  will  bar  equit- 
able relief  against  mistake,  as  well  as  against  fraud;  the  period  of 
the  bar  being  computed  from  the  discovery  of  the  mistake,  or  the 
time  at  which,  by  the  exercise  of  reasonable  diligence,  it  might 
have  been  discovered.     lb.  37 S. 

46.  Same. — In  this  case,  the  complainant  having  been  in  the  peaceable 

possession  of  the  land  intended  to  be  conveyed,  from  the  execu- 
tion of  the  conveyance  to  him,  in  which  the  lands  were  incorrectly 
described,  to  the  tiling  of  his  bill  for  the  correction  of  the  mistake, 
a  period  of  more  than  twenty  years,  and  having  only  recently 
learned  the  mistake,  from  the  assertion  of  a  hostile  title  and  claim 
by  a  sub-purchaser  from  the  personal  representative  of  his  decea9e<l 
vendor, — the  lapse  of  time  was  held  no  bar  to  the  reformation  of 
the  deed.     lb.  373. 

47.  Partition  of  lands  in  equity;  when  decreed. — ^To  sustain  a  bill  in 

equity  for  the  partition  of  lands,  the  complainant  must  allege,  and 
prove  if  denied,  an  undivided  interest  in  the  lands,  jointly  or  in 
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common  with  the  defendant ;  and  it  is  not  sufficient  to  show  title 
in  severaltv  to  a  distinct  portion.    Russell  v.  Beasley,  190, 

49.  Receiver;  when  appointed  before  answer. — By  the  modem  English 
practice,  and  by  the  practice  in  this  country,  a  receiver  may  be  ap- 
pointed before  answer  filed,  when  a  pressing  necessity  is  shown, 
since  delay  might  defeat  the  object  sought  by  the  application. 
Weis  V.  Goeiter,  Weil  <k  Co.,  S59;  Micouv.  Moses  Brothers f  4S9. 

60.  Same;  at  whose  instance  appointed, — As  a  general  rule,  a  receiver 
will  not  be  appointed  at  tne  instance  of  a  party  who  does  not  show 
some  title,  claim,  lien  or  interest,  in,  to,  or  upon  the  property,  or 
specific  thing  in  litigation ;  but  a  creditor  by  simple  contract  only, 
being  now  authorized  by  statute  to  file  a  bill  to  reach  and  subject 
property  fraudulently  conveyed  by  his  debtor  (Code,  k  3886),  ac- 
quires by  his  bill,  and  the  service  of  process  under  it,  such  an  in- 
terest and  lien  in  and  upon  the  property  as  entitles  him  to  ask  the 
appointment  of  a  receiver  for  its  custodv  and  preservation. 
lb.  269. 

51.  Same. — A  judgment  creditor  of  an  insolvent  debtor,  having  an  exe- 

cution returned  '*  No  property  found,'*  and  seeking  by  his  bill  to 
reach  and  subject  the  debtor's  alleged  interest  in  certain  crops 
raised  on  a  plantation  carried  on  in  the  name  of  another  person, 
shows  such  a  lien  on  or  title  to  the  crops  as  authorizes  him  to  ask 
the  appointment  of  a  receiver ;  and  the  proof  showing  very  clearly 
that  the  property  is  being  rapidly  disposed  of  by  irresponsible 
parties,  under  the  management  of  the  debtor,  so'  that  its  loss  is 
imminent,  and  the  charge  of  fraud  being  strongly  supported  by  all 
the  circumstances  of  the  case,  a  prima  fa^ie  csme  for  the  appoint- 
ment of  a  receiver  is  made  out.    lb.  AS9. 

52.  tianie;  affidavits^  and  how  rebutted. — The  practice  is  well  established, 

that  e.V'p(irte  aflida\nt8  may  be  received  in  support  of  an  applica- 
tion for  the  ai)j>ointment  of  a  receiver,  and  counter  affidavits  in 
opix)sition  to  it ;  but  the  court  *'  is  unwilling  to  sanction  the  prac- 
tice, which  seems  to  have  been  followed  in  this  case,  of  permitting 
a  voluminous  deposition,  containing  irrelevant  matter,  to  be  intro- 
duced for  the  purpose  of  contradicting  the  affidavit  of  the  depo- 
nent." If  it  was  necessary-  to  rebut  or  impeach  the  statements  of 
the  affidavit,  it  sliould  have  been  done  by  an  extract  of  the  perti- 
nent matter  from  the  deposition,  embodied  in  an  explanatory  affi- 
davit, or  attached  thereto  as  an  exhibit.    //;.  4S9. 

53.  Same;  want  of  parties,  or  of  notice. — Ttiat  some  of  the  parties  in 

interest  are  not  before  the  court,  and  that  others  have  had  no  no- 
tice of  the  application,  is  no  valid  objection  to  the  appointment  of 
a  receiver;  since  tlie  receiver  holds  for  the  parties  in  interest,  and 
his  appointment  does  not  afl'ect  any  existing  rights  of  persons  be- 
fore the  court,  who  may  at  any  time  propound  their  interest. 
lb.  4S9. 

54.  When  receiver  may  sue. — A  receiver  appointed  by  the  court,  succeed- 

ing to  all  the  rights  of  the  client,  and  authorize<l  to  sue,  may  file  a 
bill  against  an  attorney,  to  enforce  the  implied  trust  arising  from 
his  purchase  of  lands  at  a  sale  under  execution  in  favor  of  the 
client.     Pearce  v.  Gamble  d*  Boiling,  341. 

55.  lies  adjudiratuy  at  law  and  lyi  equity. — In  the  application   of  the 

principle  of  res  adjudicata,  there  is  iio  difference  oetween  courts  of 
law  and  courts  of  equity;  when  an  issue  of  fact,  or  of  law,  has 
been  adjudicated  on  the  merits  in  either  tribunal,  it  can  not  be 
again  litigated  in  the  other.     Strang  v.  Moog,  400. 

56.  Rescission  of  contract,  at  instance  of  purchaser;  lien  for  purchase- 

money  paid. — In  rescinding  a  contract  for  the  sale  of  lands,  at  the 
instance  of  the  i)urchaser,  the  court  may  decree  a  lien  on  the  land 
in  his  favor,  for  the  purchase-money  paid ;  but  this  lien  is  confined 
40 
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to  such  lands,  or  portions  thereof,  as  the  vendor  had  the  legal  right 
to  convey.     McW  iUiams  v.  JenkijiSt  4S0. 

57.  Same;  coufiicting  claims  of  purchaser,  and  heirs  of  vendor  for  rent. 

In  such  case,  the  land  bein^  the  homestead  exemption  of  the  ven- 
dor and  his  family,  which  is  not  liable  for  his  contract  debts,  the 
lien  in  favor  of  tile  nurchaser  is  properly  declared  to  be  sulwrdin- 
ate  to  the  claim  of  the  vendor's  neirs  for  the  rents  while  the  pur- 
chaser was  in  possession  under  tlie  contract.  (Brickell,  C.  J., 
dissenting.)     lb.4S0. 

58.  Sperific  performance  of  contract. — A  court  of  equity  will  not  specifi- 

cally execute  every  contract  into  which  parties  may  lawfully  enter ; 
nor  does  it  necessarily  follow  that  a  specific  performance  will  be 
decreed,  because  a  rescission  has  been  refused  at  the  instance  of 
the  defendant,  in  a  former  suit  l)etween  the  parties,  and  that  de- 
cree is  binding  as  res  adjudicata.  It  is  always  a  matter  within  the 
judicial  discretion  of  the  court,  whether  to  grant  or  refuse  a  si>ecitic 
performance ;  and  it  may  and  should  be  refused,  unless  the  con- 
tract is  not  only  legally  binding,  but  also  fair,  just,  and  reasonable 
in  all  its  parts;  in  other  words, there  must  be  "a  valuable  consid- 
eration, particularity,  certainty,  mutuality,  and  a  necessity  for 
performance."  A  si)ecific  performance  is  refused  in  tliis  case,  be- 
cause the  evidence  is  held  insufficient  to  show  tliat  the  contract 
was  supported  by  an  adequate  consideration,  and  was  fair  and  just 
in  all  its  parts.     Moon^s  Adm^r  i\  Crowder,  70, 

hS).  Bill  for  specific  performance ;  when  prematurely  filed. — A  bill  for 
specific  performance  is  prematurely  filed  by  the  purchaser,  when 
the  purchase-money  has  not  been*  paid,  and,  by  the  terms  of  tlie 
contract,  is  not  due  until  a  future  day ;  as  where  the  contract  stip- 
ulates that  the  vendor  **  is  to  give  hi'm  three  years  to  pay,  without 
interest,"  and  is  not  bound  to  convey  until  tfie  purchase-money  is 
paid,  and  the  bill  is  filed  before  the  expiration  of  the  three  years. 
Thompson  r.  Gordon,  555. 

♦50.  Specific  performance  of  contract;  when  decreed. — A  court  of  equity 
will' not  decree  the  specific  execution  of  a  contract,  unless  it  is  fair, 
just,  reasonable,  ancf  equal  in  all  its  parts ;  it  must  also  be  founded 
on  an  adequate  consideration,  and  be  mutual  in  its  operation  and 
effect ;  and  its  specific  execution  must  eflfectuate  the  real  intention 
of  the  [parties,  and  must  be  free  from  any  hardship  or  oppression. 
Irwin  V.  Bailey,  4^7.  « 

<)1.  Same. — There  is  no  other  class  of  cases,  within  the  jurisdiction  of  a 
court  of  equity,  to  which  the  maxim  is  more  rigidly  applied,  that 
he  who  seeks  "e<iuity  must  do  e(|uity ;  and  hence,  where  a  specific 
performance  could  not  be  decreed  against  the  party  asking  it,  it 
will  not  be  decreed  in  his  favor,  but  the  parties  will  be  left  to  their 
legal  remedies.    Ih.  467. 

62.  Specific  performance  refused,  for  want  of  mutuality;  special  relief 
granted  by  subrogation  to  discharged  mortgage. — ^>Vhere  a  married 
woman  advanced  to  her  father,  either  as  a  loan,  or  in  trust  to  be 
invested  for  her  benefit  in  a  tract  of  land,  monej^s  belonging  to  her 
as  an  equitable  separate  estate,  which  he  used  m  part  payment  of 
the  purchase-money  for  the  land,  but  took  the  title  in  his  own 
name ;  and  dissatisfaction  being  expressed  by  the  daughter  and 
her  husband,  because  tlie  title  was  so  taken,  and  because  there 
was  no  written  evidence  of  her  interest  in  the  land,  or  that  her 
money  was  used  in  paying  for  it ;  thereupon,  after  the  death  of  the 
wife  and  daughter,  the  father  agreed  in  writing  with  the  surviving 
husband,  "in  consideration,"  as  therein  recited,  "of  ha\nng  given 
my  late  daughter  certain  money,  part  of  which  she  returned  to  me 
at  or  shortly  after  I  purchased  "  the  lands,  to  convey  a  specified 
part  of  the  lands  to  the  husband,  with  half  of  his  stock,  farming 
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implements,  &c.,  on  condition  as  followB :  "  he  to  pay  off  the  mort- 
gage for  $3,000  that  now  stands  against  the  property,  and,  if  judg- 
ment is  obtained  against  me  in  a  suit  now  nending  in  favor  of  R. 
&  Co.,  to  pay  one-half  the  amount  thei*eof ;  ne  to  Uft  the  mortgage 
within  the  present  year,  and  I  to  make  him  a  deed  to  the  property 
when  he  is  prepared  to  lift  the  mortgage;*'  heldj  on  hill  filed  by 
the  husband  after  paying  the  mortgage,  that  he  was  not  entitled  to 
a  specific  performance  of  the  contract,  since  he  could  not  discharge 
the  defendant  from  liability  for  the  moneys  so  invested  in  the  lands, 
and  therefore  the  contract  could  not  be  enforced  against  him ;  heldf 
also,  that  he  was  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  to  the  extent  of  the  moneys  i)aid  by  him  in  satisfaction 
of  the  mortgage.     lb.  4*^7. 

63.  AvermeJits  of  bill  by  purchaser,  to  compel  conveyance  of  legal  title. 

When  a  purchaser,  or  sub-purchaser,  of  lands  sold  by  an  adminis- 
trator under  an  order  or  decree  of  the  Probate  Court,  files  a  bill 
in  equity  in  the  nature  of  a  bill  for  specific  performance,  seeking 
to  obtain  a  convevance  of  the  legal  title  from  the  heirs,  and  to  en- 
join an  action  at  law  bv  a  succeeding  administrator,  he  must  aver 
and  prove  the  facts  which  give  the  court  jurisdiction  to  order  the 
sale ;  and  the  averment  of  mere  legal  conclusions — as,  "  appropri- 
ate allegations,"  ''proper  parties."  "legal  grounds,"  etc. — is  not 
sufficient. — Gilchriai  r.  ^Shackelford^  7. 

64.  Proof  of  proceedings  authorizing  sale. — When  the  averments  of  the 

bill  are  denied,  the  owns  of  proving  the  facts  necessary  to  support 
the  order  and  sale  is  on  the  complainant ;  and  these  facts  are  prop- 
erlv  proved  by  a  transcrii)t  from  the  record  of  the  Probate  Court, 
if  m  existence ;  and  if  the  record  has  been  lost  or  destroyed,  it 
must  be  proved  as  other  disputed  facts  are  proved.    76.  7. 

65.  Application  of  purchase- money  to  debts  of  estate  ;  correspondence  of 

allegations  and  proof. — If  the  complainant  fails  to. prove  the  facts 
necessary  to  sustain  the  validity  of  the  sale,  he  can  not  have  relief 
because  the  proof  shows  that  the  purchase-money  was  applied  in 
paying  the  debts  of  the  estate,  when  the  fact  is  not  averred  in  the 
bill.    lb.  7. 

66.  Protection  extended  to  bona  fide  purchaser  without  notice. — A  pur- 

chaser in  good  faith,  and  for  valuable  consideration,  of  lands 
chargeable  with  an  outstanding  equity,  of  which  he  had  no  notice 
until  after  he  had  paid  the  purchase-money,  will  be  protected 
against  it  in  a  court  of  equity.     Tamer  v.  Wilkinson,  SGI. 

67.  Siwrogation  of  sureties  on  note  for  purchase-moneey,  to  vendor* s  lien 

on  land,  as  against  sub-ptirchaser  who  has  mad£  payment. — If  the 
sureties  on  a  note  given  for  the  purchase-money  of  land,  having 
paid  the  balance  due  on  the  note,  can  claim  to  be  subrogated  to 
the  vendor's  equitable  lien  on  the  land,  they  can  not  assert  tliat 
right  against  a  sub-purchaser  of  a  portion  of  the  tract,  when  the 
purchase-money  paid  by  the  latter  has  been  applied  in  partial 
payment  of  the  note  on  which  the  sureties  were  bound.  Sawyers 
V.  Baker,  49.    ^ 

68.  Subrogation  of  holders  of  indorsed  bonds,  to  Staters  statutory  lien 

and  priority. — ^The  holders  of  State-indorsed  bonds  who  have  ac- 
quired them  in  good  faith,  for  valuable  consideration,  and  in  the 
usual  course  of  business,  are  entitled  to  be  subrogated  to  the  stat- 
utory lien  and  priority  of  the  State,  on  the  railroad  company  be- 
commg  insolvent,  and  making  default  in  the  payment  of  the  bonds 
according  to  their  terms ;  and  this  subrogation  may  be  declared  in 
a  suit  between  the  holders  of  such  bonds,  some  of  whom  are  not 
entitled  to  share  in  the  protection  given  to  the  others,  and  although 
the  State  is  not  a  partv  and  can  not  be  sued.  Oilman,  Sons  d*  Co. 
V.  A^  0.  &  S.  Railroad  Co.,  666. 
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II.    Pleading  and  Practice. 

69.  Parties  to  bill;  corporation  and  its  officers, — When  a  bill  in  equit\'is 

filed  by  a  creditor  against  a  corporation,  ita  directors  and  offioere, 
against  whom  no  relief  is  prayed,  and  against  whom  no  fraad, 
conspiracy,  or  breach  of  trust  is  charged,  can  not  be  joined  as  de- 
fendants for  the  sole  purpose  of  discovery.  Norwood  v.  M.  &  C. 
Railroad  Co.,  56S, 

70.  Misjoinder  of  defendants  ;  who  may  take  advantage  of;  error  without 

injury. — When  persons  who  have  no  interest  in  the  subject-matter 
of  the  suit,  and  against  whom  no  relief  is  prayed,  are  improperly 
joined  as  defendants  to  a  bill,  the  misjoinder  is  a  defense  personal 
to  them,  and  the  other  defendants  can  not  take  advantage  of  it; 
but,  if  the  other  defendants  demur  on  account  of  such  misjoinder, 
a  decree  sustaining  the  demurrer,  but  without  dismissing  the  bill, 
is  error  without  injury  to  the  complainant.    lb.  563. 

71.  Parties  to  bill  for  foreclosure. — ^The  personal  representative  of  the 

deceased  mortgagor  is  a  necessary  and  indispensable  party  to  a 
bill  which  seeks  to  foreclose  a  mortgage  on  lands,  unless  it  is  shown 
that  the  assets  in  his  hands  are  discharged  from  all  liabilit}'  for 
the  debt.    Boyle  r.  Williams  ^  85 1. 

72.  Non-joinder  of  parties ;  how  taken  advantage  of. — While  the  eenend 

rule  is,  that  an  objection  for  the  want  of  parties  must  be  taken  by 
demurrer  or  plea,  or  be  insisted  on  in  the  answer ;  yet  the  want  of 
an  indispensable  party — one  in  whose  absence  a  decree  can  not 

?roperIv  be  rendered — is  available  on  the  hearing,  or  on  error. 
b.  351'. 

73.  Parties  to  creditor's  bill. — When  a  creditor  at  large  files  a  bill  to 

reach  and  subject  lands  alleged  to  have  been  fraudulently  conveyed 
by  his  debtor  (Code,  ^  3886),  the  debtor  himself,  if  living,  is  a  nec- 
essary party  defendant  to  the  bill ;  and  if  he  obtains  a  discharge 
in  bankruptcy  pending  the  suit,  his  assignee  is  a  necessary  party 
defendant.     Harris  v.  Moore ^  507. 

74.  Parties  to  bill  to  enforce  trust. — When  lands  are  held  in  trust,  ex- 

press or  implied,  and  the  cestui  que  trust  dies,  the  right  to  enforce 
the  trust  descends  to  all  of  his  heirs  equally,  and  all  are  necessary 
parties  to  a  bill  filed  for  that  purpose,  Kelly  v.  Karsner,  106. 
76.  Statutory  provisions  as  to  parties,  in  suits  by  married  women. — ^The 
statute  which  provides  that  a  married  woman  **  must  sue  or  be 
sued  alone,  when  the  suit  relates  to  her  separate  estate  ''  (Code, 
2892),  applies  only  to  actions  at  law,  and  has  no  reference  to  suits 
in  equity.     Sawyers  v.  Baker,  49. 

76.  Rules  of  practice  as  to  parties,  in  suits  by  married  women. — ^The  15th 

Rule  01  Chancery  Practice,  adopted  in  January,  1877,  proA-iding 
that  **  all  bills  and  petitions  by  married  women,  in  reference  to 
their  separate  estates,  shall  be  exhibited  in  their  own  names,  if 
over  twenty-one  years  of  age,  or  relieved  of  the  disabilities  of 
coverture  **  (Code,  p.  163),  was  intended  to  carry  out  the  legisla- 
tive policy  indicated  by  the  said  act  approved  "March  4th,  1876, 
since  inoperative  because  omitted  from  the  Code  of  1876 ;  and  while 
said  rule  applies  equally  to  all  separate  estates,  whether  statuton^ 
or  equitable,  it  extends  only  to  cases  in  which,  prior  to  its  adoption, 
it  was  necessary  that  a  married  woman  should  sue  by  her  next 
friend,  and  does  not  apply  to  cases  in  which  it  was  necessary  or 

? roper  that  she  and  her  husband  should  join  as  co-compiainants. 
b.  49. 

77.  Joinder  of  husband  and  vnfe  as  plaintiffs. — As  decided  in  this  case 

on  a  former  appeal  (6()  Ala.  292),  the  wife  is  a  proper  and  neces- 
sary party  to  a  bill  filed  by  the  husband,  seeking  tlie  specific  per- 
formance of  a  contract  for  the  sale  of  a  tract  of  land,  when  it  ap- 
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peared  that  the  purchase-ttioney  was  paid  with  funds  belonging  to 
the  wife's  statutory  estate,  though  the  title-bond  was  taken  in  the 
name  of  the  husband ;  and  if  the  evidence  establishes  the  case 
made  by  the  bill,  the  title  should  be  veste<l  in  the  wife  by  the  de- 
cree of  the  court  for  a  specific  performance.  lb,  49. 
.78.  Bill  by  husband  and  wifCy  and  dismissal  thereof  by  htisband. — A  bill 
filed  in  the  names  of  husband  wife  jointly,  to  enforce  payment  of 
an  annuity  charged  on  lands,  and  made  payable  to  the  husband  for 
the  mutual  benefit  of  himself  and  w^ife  during  their  joint  lives,  is 
the  bill  of  the  husband  alone ;  and  a  dismissal  of  the  bill  by  him, 
on  compromise  with  the  defendant,  does  not  prejudice  the  rights  of 
the  wife,  nor  bar  her  from  maintaining  another  bill  to  enforce  pay- 
ment of  her  part  of  the  annuity.     Sloan  r.  Frothingham,  589. 

79.  Filing  bill  in  wrong  district;  hmo  objected  to. — When  a  bill  shows  on 

its  face  that  it  is  not  filed  in  the  proper  district,  it  is  subject  to  de- 
murrer, or  may  be  dismissed  on  motion ;  and  if  the  fact  does  not 
appear  on  the  face  of  the  bill,  a  plea  in  the  nature  of  a  plea  in 
abatement  is  the  proper  mode  of  presenting  the  objection.  Har- 
well V.  LehmaHj  DurrA  Co.f  S44- 

80.  Where  bill  may  be  filed;  who  is  material  defendant. — A  material  de- 

fendant, as  the  term  is  used  in  the  statute  specifying  the  several 
districts  in  which  a  bill  may  be  filed  (Code,  ^  3760),  means  a  nec- 
essarv  or  indispensable  part}",  as  distinguished  from  one  who  is 
merely  a  proper  party.    lb.  344. 

81.  Same;  parties  to  bill  for  foreclosure. — When  a  junior  mortgagee  files 

a  bill,  asking  a  foreclosure  of  his  mortgage,  an  account  of  both  of 
the  mortgage  debts,  and  a  sale  of  the  property  free  from  the  in- 
cumbrance of  both  mortgages,  the  senior  mortgagee  is  a  necessary 
and  indispensable  partv ;  and  the  bill  may  be  filed  in  the  district 
in  which  he  resides,     tb.  344. 

82.  Same;  irhere  mortgage  has  been  assigned. — If  the  senior  mortgage  has 

been  assigned,  absolutely  and  unconditionallv,  leaving  in  the 
mortgagee  no  interest  in  it  or  the  debt  secured  hy  it,  the  assignee 
would  be  a  necessary  party  to  a  bill  for  foreclosure  filed  by  a  junior 
mortgagee,  and  the  senior 'mortgagee  would  be  only  a  proper  party ; 
but,  if  the  assignment  was  conditional,  and  the  condition  had  not 
been  performed  when  the  bill  was  filed,  the  assignor  would  be  a 
necessary  partv,  and  the  bill  might  be  filed  in  the  district  of  his 
residence;  and  being  so  filed,  the  subsequent  performance  of 
the  condition,  whereby  the  assignment  became  absolute,  would 
not  divest  the  jurisdiction  of  the  court,  nor  be  good  ground  for  dis- 
missing the  bill,     lb.  344- 

83.  When  distributees  may  sue^  without  administration. — The  general  rule 

is,  that  distributees,  or  next  of  kin,  can  not  maintain  a  suit  for  tibe 
mere  purpose  of  distribution,  until  letters  of  administration  have 
been  granted  on  the  estate  of  the  dectdent;  and  this  rule  must 
prevail,  unless  facts  are  affirmatively  shown  which  bring  the  par- 
ticular case  within  the  recognized  exception  dispensing  with  an  ad- 
ministration when  it  would  be  a  useless  ceremony.  Sullivan  v. 
LawJer,  68y  12,  74. 

84.  When  distributees  or  administrator  may  or  must  sue. — When  there  is 

an  administrator  of  the  estate  of  a  deceased  legatee,  he  is  the 
proper  person  to  sue  for  the  legacy ;  consequently,  the  next  of  kin, 
or  distributees  of  his  estate,  can  not  join  in  a  bill  with  the  surviving 
legatees,  making  the  administrator  a  defendant.  lb.  68. 
S6.  Bill  to  redeem;  who  may  file. — A  bill  to  redeem  under  a  mortgage 
may  be  filed  by  any  one  who  owns  the  mortgagor's  equity  of  re- 
demption, or  any  subsisting  interest  therein,  by  privity  of  title 
with  him,  whether  bv  purchase,  inheritance,  or  otherwise ;  and 
under  this  principle,  the  widow  of  the  mortgagor,  who  joined  with 
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her  husband  in  the  execution  of  the  mortgage,  and  wlio  claims  a 
homestead  in  the  premises,  may  be  joined  with  the  heirs  in  a  bill 
to  redeem.     Butt8  v.  Bnmghton^  294. 

86.  Filing  hill  in  double  aspect. — A  creditors'  bill  can   not  be  filed  in  a 

doul)le  aspect,  asking  to  set  aside  a  conveyance  as  fraudulent,  ur, 
in  the  alternative,  to  have  it  declared  and  enforced  as  a  general  as- 
signment under  the  .statute  (Code,  ^  2126),  enuring  to  the  equal 
benefit  of  all  the  creditors ;  and  the  principle  applies  equally  to  a 
general  creditors'  bill,  and  to  a  bill  filed  by  one  or  more  creJlitors 
tor  their  own  Ijenefit.  (Adhering  to  I^hmnn  v.  Meyer ^  67  Ala. 
396,  which  overruled  Crawford  v.  Kirksev^  50  Ala.  590.)  MtfO<j  r. 
Talcott,  210. 

87.  Allegationfi  of  hill. — An  allegation  in  a  bill,  seeking  to  enjoin  the  ol)- 

struction  of  a  stream,  that  the  stream  **  is  a  navigable  river,"  is 
merely  the  statement  of  a  legal  conclusion.     Walker  r.  Allen^  W>. 

88.  Averments  of  bill  by  purchaser ^  to  compel  conveyance  of  legal  tith. 

When  a  purchaser,  or  sub-purchaser,  of  lands  sold  by  an  administra- 
tor under  an  order  or  decree  of  the  Probate  Court,  files  a  bill  in 
equity  in  the  nature  of  a  bill  for  specific  performance,  seeking  to 
obtain  a  conveyance  of  the  legal  title  from  the  heirs,  and  to  enjoin 
an  action  at  law  by  a  succeeding  administrator,  he  must  aver  and 
prove  the  facts  which  give  the  court  jurisdiction  to  order  the  sale ; 
and  the  averment  of  mere  legal  conclusion.^ — as,  "  appropriate 
allegations,"  "  proper  parties,"  "legal  grounds,"  etc. — is  not  suf- 
ficient.    Gilchrist  v.  Shackelford^  7. 

89.  Argumentative  allegations. — Argumentative  allegations  in  a  bill  are 

objectionable.     Lake  v.  Security  Loan  Association j  207. 

90.  Allegations  of  misrepresentations  not  showing  fraud. — In  a  bill  tiled 

by  a  stockholder  in  an  incorporated  building  and  loan  association, 
a.sking  an  account  and  redemption  under  a  mortgage  which  he  had 
executed  to  the  association,  averments  in  these  words,  "Your 
orator's  purpose  in  obtaining  said  shares  of  stock  in  the  outset  was 
to  enable  him  to  borrow  the  money,  and  not  as  an  investment  in 
the  stock,  and  this  purpose  was  well  known  to  the  officers  of  said 
company ;  and  Orator  was  moved  to  borrow  the  money,  and  i>ay 
this  $75  per  month,  by  the  statements  and  calculations  made  by 
said  officers,  and  given  to  him,  that  this  stock  would  be  Morth 
$200  per  share  after  the  one-hundredth  installment  was  paid  in, 
and  he  became  a  stockholder  by  the  purchase  of  stock  for  tlie 
above  purpose,  and  under  the  foregoing  repre-sentations,"— show 
only  the  expression  of  an  oi)inion  or  judgment  on  a  matter  which 
was  equally  open  to  both  parties,  and  do  not  amount  to  a  charge 
of  fraud  or  willful  misrepresentation.     Jh.  207. 

91.  Bill  in  equity;  when  admissible  as  evidence  in  another  suit. — A  bill 

in  equity,  not  sworn  to,  is  regarded  as  the  mere  suggestion  of 
counsel,  and  is  not  admissible  as  evidence  against  the  complainant 
in  another  suit ;  but,  when  duly  sworn  to  by  him,  it  is  an  admis- 
sion of  the  facts  therein  stated,'and  admissible  as  evidence  again.st 
him  in  another  suit.     Callan  v.  McDaniel,  96. 

92.  Amendment  of  bill;  takes  effect  when. — An  amendment  which  intro- 

duces no  new  subject,  but  only  makes  more  specific  the  charges  of 
the  original  bill,  takes  effect  as  of  the  day  on  which  the  original 
bill  was  filed.     Lipscomb  v.  McClellan,  251. 

93.  Multifariousness;  election. — A  bill  whi(!h  seeks  a  redemption  and 

account  under  a  mortgage  executed  by  the  complainant's  deceased 
brother  to  the  defendants,  the  complainant  claiming  as  a  junior 
mortgagee ;  and  also  a  redemption  and  account  under  a  mortgage 
on  another  tract  of  land,  executed  by  the  complainant  himself  to 
the  defendants,  and  the  specific  execution  of  an  agreement  by 
which,  as  alleged,  the  defendants  redeemed  the  latter  tract  of 
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land  from  a  purchaser  at  execution  sale,  for  the  benefit  of  the 
complainant,  and  were  to  allow  him  to  redeem  from  them  on  re- 
payment of  the  amount  advanced,  with  interest,  and  the  balance 
due  on  the  mortgage  debt,  is  multifarious ;  but,  a  demurrer  being 
sustained  to  the  bill  on  that  ground,  the  court  **  approves  the 
practice  of  putting  the  complainant  to  his  election."  Junkins 
r.  Lovelace^  SOS. 

94.  Demurrer;  irhat  grounds  available  on  error. — On  appeal  from  a  de- 

cree sustaining  a  demurrer  to  a  bill  for  want  of  equity,  this  court 
will  consider  only  the  causes  of  demurrer  specifically  assigned, 
and  will  not  regard  other  defects  which  are  amendable ;  at  least, 
when  the  bill  is  not  fatally  wanting  in  equity.  Humphreys  v.  Bur- 
leson, 1. 

95.  Correspondence  of  pleadings  and  evidence. — Evidence  alone,  without 

corresponding  allegations  in  the  bill,  does  not  entitle  the  com- 
plainant to  any  relief.  Junkins  v.  Lovelace ,  SOS;  Gilchrist  r. 
Shackelford,  7. 

96.  Weight  of  answer  as  evidence. — An  answer,  not  under  oath,  is  not 

evidence  for  the  respondent  for  any  purpose ;  and  when  verified 
by  affidavit  (Code,  §  3786),  it  is  only  evirlence  so  far  as  responsive 
to  the  allegations  of  the  bill.     Buchanan  v.  Buchanan,  55. 

97.  When  answer  is  responsive,. or  not. — When  the  bill,  filed  by  a  cred- 

itor, attacks  the  validity  of  a  conveyance  to  the  debtor's  son,  al- 
leging that  the  purchase-money  was  paid  by  the  debtor  with  his 
own  funds ;  ami  the  answer,  admitting  this  fact,  alleges  that  it 
was  so  paid  in  consideration  of  a  debt  due  from  the  debtor  to  his 
son ;  this  is  not  responsive,  but  is  matter  in  avoidance,  and  must 
be  proved.     lb.  55. 

98.  Answer;  whole  admissible,  when  part  has  been  read. — When  parts  of 

an  answer  to  a  bill  in  equity  have  been  read  in  another  suit  as  evi- 
dence against  the  respondent,  he  has  the  right  to  read  the  whole 
of  it  as  evidence.  Callan  v.  McDaniel,  96. 
?)9.  Answer  and  cross-bill,  without  and  under  statutory  provisions. — In 
the  absence  of  statutory  provisions,  an  answer  and  a  cross-bill  are 
separate  and  distinct  modes  of  defense,  and  can  not  be  blended  in 
one  pleading;  and  the  statute  which  authorizes  a  defendant  to 
embrace  in  his  answer  matters  which  might  be  made  the  subject 
of  a  cro.ss-bill,  and  to  have  it  heard  and  considered  as  a  cross-bill 
(Code,  ^^  3801-04),  applies  only  to  those  cases  in  which  relief  is 
sought  against  the  complainant  in  the  ori^nal  bill,  and  does  not 
authorize  the  answer  of  one  defendant  to  be  converted  into  a  cross- 
bill as  against  another,  dilman,  Sons  &  Co.  v.  N.  0.  d'  S.  Rail- 
road Co.,  566. 

100.  Cross-bill  between  co-defendants. — Independently  of  statutory   pro- 

visions, a  cross-bill  may  be  maintained  by  one  or  more  of  sev- 
eral defendants,  asking  relief  against  the  original  comi)lainant 
and  the  other  defendants ;  and  when  such  a  cross-bill  has  been 
filcil  by  one  defendant,  bringing  the  entire  subject  of  litigation  be- 
fore the  court,  a  second  cross-bill  by  another  defendant  is  lumec- 
essary,  and  is  properly  dismissed.     lb.  566. 

101.  Cross-bill. — A  cross-bilf  can  not  be  maintained  when  it  is  inconsis- 

tent with  the  answer,  nor  can  it  be  supported  on  facts  not  averred 
in  the  answer ;  and  this  principle  applies  where  there  is  an  agree- 
ment of  reconl  that  the  defendants  shall  each  be  entitled,  under 
his  answer,  to  the  same  relief  as  under  a  cross- bill  regularly  filed. 
Hntchett  r.  Blanfon,  4^S. 

102.  Pleading  statntf  of  frauds. — The  statute  of  frauds,  as  a  defense  in 

equity  to  a  bill  which  seeks  the  specific  i)erformance  of  a  contract 
relating  to  lands,  must  be  pleaded,  unless  the  bill  shows  on  its 
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face  that  the  contract  is  obnoxious  to  the  provisions  of  the  statute. 
Bailey  r.  Irwin,  505, 

103.  Reference  to  register  before  decree  of  sale, — Wlien  the  defendants  tea 

bill  for  foreclosure  are  all  adults,  and  do  not  suggest  or  claim,  in 
the  court  below,  that  the  mortgaged  premises  are  susceptible  of 
division,  and  that  a  sale  of  a  part  only  will  be  sufficient  to  satisfy 
the  mortgage  debt,  the  court  may  decree  a  sale  without  a  reference 
as  to  these  matters ;  but,  if  some  of  the  defendants  are  infants,  or 
are  not  sui  juris,  it  is  irregular  and  erroneous  to  render  a  decree 
of  sale,  without  a  prior  reference  to  the  register  to  ascertain  and 
report  whether  the  premises  are  susceptible  of  division,  whether  a 
sale  of  part  only  would  not  be  sufficient,  whether  the  interest  of 
the  infants  requires  a  sale  in  parcels,  and  what  parcel  should  be 
first  sold.     Boyle  v.  Williams,  Sftl. 

104.  Testimony  taken  before  cause  is  at  issue. — ^Testimony  taken  in  a  chan- 

cery cause  l)efore  the  cause  is  at  issue  as  to  a  material  defendant, 
is  not  admissible  as  evidence  against  him  for  any  purpose.  Hat^ 
ris  V.  Mo(jre,  507. 

105.  Objections  to  evidence ;  when  and  how  made  — When  interrogatories 

proi)ounded  to  a  party,  as  a  witness  in  his  own  behalf,  call  lor  ille- 
gal evidence,  objection  should  \ye  taken  before  filing  cross-inter- 
rogatories; but  this  rule  does  not  prevail,  when  the  illegality  of 
the  evidence  is  unknown,  .or  is  only  disclosed  by  the  answers. 
Binford's  Adm'r  v.  Dement,  491. 

106.  Same. — Objecting  to  interrogatories  which  call  for  illegal  evidence, 

without  more,  is  not  sufficient  to  bring  before  the  chancellor  the 
question  of  the  admissibility  of  the  evi<lence :  there  must  be,  also, 
written  exceptions  signed  by  counsel,  specifying  the  portions  of 
the  testimony  sought  to  be  suppressed.     I  b.  491. 

107.  Same. — Motions  to  supress  testmiony,  founded  on  exceptions  duly 

filed,  are  properly  heard  before  entering  on  the  trial ;  or,  by  con- 
sent, they  may  be  heard  and  determined  in  connection  with  Uie 
main  cause ;  but,  when  the  parties  proceed  to  a  hearing  by  agree- 
ment, stii)ulating  that  the  chancellor  may  disallow  all  illegal  e^^- 
dence,  this  *' rather  loose  practice  has  a"  tendency  to  cast  on  the 
chancellor  so  much  unnecessary  labor,  that  he  may  very  justly  re- 
fuse to  a<*t  on  such  agreement."    lb.  491. 

108.  Same. — Objections  to  evidence  can  not  be  raised  for  the  first  time  in 

this  court,  but  are  waived  when  not  properly  taken  before  the 
chancellor.     lb.  4^*1. 

109.  Deposition;   indorsement  by  commissioner,  showing  title   of  cause. 

The  ()4th  Rule  of  Chancery  Practice,  reijuiring  the  commissioner 
to  indorse  on  a  deposition  the  title  of  the  cause  in  which  it  is  taken 
(Code,  p.  170),  is  directory  merely,  and  the  failure  to  make  such 
indorsement  does  not  render  the*  deposition  inadmissible  as  e^^- 
dence.     Quarles  v.  Campbell,  64. 

110.  Dismissal  of  bill  on  demurrer,  in  vacation. — When  a  bill  is  dismissed 

on  demurrer,  in  vacation,  the  complainant  should  be  allowed  an 
opportunity  to  amend  it;  and  the  failure  to  allow  him  such  oppoi^ 
tunitv  willwork  a  reversal  of  the  decree  on  error.  Stoxidenmire  r. 
DeBardelaben,  300. 

111.  Same. — The  dismissal  of  a  bill  in  vacation,  on  account  of  defects 

which  are  amendable,  without  allowing  the  complainant  an  oppor- 
tunity to  amend,  is  an  error  which  will  work  a  reversal ;  but,  when 
such  dismissal  is  in  term  time,  the  record  must  show  that  he  asked 
leave  to  amend.     Shackelford  v.  Bankhead,  476. 

112.  Dismissal  of  bill  by  plaintiff. — By  the  Slst  Rule  of  Chancery  Prac- 

tice (Code,  p.  166),  which  follows  the  English  rule,  if  the  com- 
plainant cause  his  bill  to  be  dismissed  on  his  own  application,  af- 
ter the  cause  is  set  down  for  hearing,  "such  dismissal  is,  unless 
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the  court  othemise  orders,  equivalent  to  a  dismissal  on  the  merits, 
and  may  be  pleaded  in  bar  to  another  suit  for  the  same  matter.** 
Strang  v,  Moog,  4^0. 

113.  Conclusiveness  of  decree  dismissing  bill, — When  a  bill  in  equitv  is 

dismissed  for  want  of  jurisdiction,  or  because  the  complainant  lias 
a  plain  and  adequate  remedv  at  law,  or  because  of  any  mere  defect 
in  the  pleadings,  or,  generally,  on  any  other  ground  not  involving 
the  merits,  such  dismissal  is  usually  stated  to  be  **  without  preju- 
dice,** and  is  not  held  to  be  a  final  and  conclusive  adjudication  of 
the  matters  in  litigation ;  but,  when  a  bill  is  dismissed  on  the 
merits,,  the  decree  is  final  and  conclusive,  like  a  judgment  at  law, 
not  only  as  to  all  facts  or  issues  actually  decided,  but  as  to  all 
points  necessarily  involved  in  the  matter  adjudicated.    lb.  4^0. 

114.  Same, — When  a  bill  assails  the  validity  of  a  mortgage  on  the  ground 

that  the  consideration  was  an  illegal  agreement  to  supress  a  crim- 
inal prosecution,  a  decree  dismissing  it  on  the  merits,  because  the 
proof  failed  to  sustain  the  allegations,  is  conclusive  as  to  that  issue ; 
and  it  can  not  be  again  litigated  in  an  action  at  law  founded  on  the 
mortgage.    lb,  460, 

115.  Same, — When  the  complainant  voluntarily  dismisses  his  bill,  the 

decree  dismissing  it  **  is  very  like  a  voluntary  nonsuit  at  law,  which 
does  not  bar  a  second  suit  ;*'  but,  where  the' decree  recites  that  the 
cause  '*  again  came  on  to  be  heard,  on  the  papers  formerly  read, 
and  the  answer  of  the  defendant,  with  the  exhibits  filed  with  said 
answer,  and  with  general  replication  to  said  answer,  and  upon  the 
report  of  the  master  commissioner,  made  in  pursuance  of  the  de- 
cretal order  of  the  last  term,  and  was  argued  bycoimsel;*'  and 
then  proceeds,  "on  consideration  whereof,  and  on  motion  of  the 
plaintiff,  the  court  doth  adjudge,  order  and  decree,  that  the  bill  of 
plaintiff  be  dismissed,  and  that  he  pay  to  the  defendant  his  costs 
m  this  behalf  expended,  but  the  defendant  is  not  to  be  barred  or 
precluded  bv  this  decree  from  assertine  or  recovering,  in  any  propefr 
suit,  any  balance  which  may  be  found  due  him  by  the  plaintifi*,  as 
set  out  and  asserted  in  the  answer  of  said  defendant,  growing  out 
of  the  account  asked  for  in  said  bill;*'  this,  it  seems y  is  not  a  vol- 
untary dismissal  by  plaintiff,  but  rather  only  shows  that  he  moved 
for  a  decree  in  the  cause.     Moon^s  AdmW  v,  Crowder,  79. 

116.  Costs, — In  the  imposition  of  costs,  the  chancellor  exercises  a  legal 

discretion,  governed  by  precedents  and  by  general  rules  applicable 
to  the  varying  circumstances  of  particular  cases ;  and  this  discre- 
tion is  fully  exercised  and  exhausted,  when  a  decree  for  the  pay- 
ment of  costs  is  embodied  in  a  final  decree  settling  the  equities  of 
the  case,  declaring  and  defining  the  rights  of  the  parties.  Ex  parte 
Robinson,  390. 

117.  Same ;  final  decree  as  to,  not  amendable  or  rerisable  at  subsequent  term. 

While  clerical  errors  may  be  corrected  at  a  subsequent  term,  the 
sentence  and  judgment  of  the  court — that  which  has  been  delib- 
erately ordered  and  adjudged  in  the  final  decree— can  not  be 
changed  or  modified  at  a  subsequent  term ;  and  this  is  as  true 
of  that  part  of  the  decree  which  adjudges  the  costs,  as  of  any 
other  part.     lb.  389. 

118.  Revision  of  chancellor's  decision  on  facts. — This  court  will  not  dis- 

turb the  chancellor's  decision  on  a  disputed  question  of  fact,  when 
the  record  does  not  clearly  show  that  he  erred.  Butts  v,  Brough- 
ion,  294. 

119.  Same. — This  general  rule  appliesin  this  particular  case  'with  greater 

force  than  usual,  since  the  chancellor  had  before  him  the  original 
writing,  the  genuineness  of  which  was  in  issue,  and  other  writings 
admitted  to  be  genuine,  none  of  which  are  before  this  court. 
Moon's  Adm'r  V.  Crowder,  79. 
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120.  Revision  of  chancellor's  rulings  on  exceptions  to  register's  report. — On 
appeal  from  the  chancellor's  decree  overruling  exceptions  to  the 
register's  report  upon  matters  of  account,  dependent  upon  the  reg- 
ister's conclusions  from  tlie  evidence  adduced  before  him,  this  court 
will  indulge  all  reasonable  presumptions  in  favor  of  the  register's 
nilings,  and  will  not  disturb  them  unless  they  are  clearly  shown 
to  be  wrong.     Winter  v.  Banks,  409. 

CHARGE  OF  C0T:RT  TO  JURY. 

1.  Charges  requested  ignoring  material  facts,  or  requirina  explanation. 

Charges  requested,  which  ignore  or  obscure  material  evidence,  or 
which  require  additional  instructions  to  prevent  them  from  mis- 
leading the  jury,  may  be  refused.     Callan  r,  McDamel,  96. 

2.  Charges  given,  having  tendency  to  mislead. — A  charge  given,  ha\'ing 

a  tendency  to  mislead  the  jury,  is  not  an  error  which  wil)  work  a 
reversal  of  the  judgment,  since  the  appellant,  if  apprehending  in- 
jury from  it,  might  have  asked  explanatory'  instructions.    Ih.  9S. 

3.  Charge  referring  legal  gurstion  to  jury. — It  is  the  duty  of  the  court  to 

determine  whether  the  summons  is  an  original  or  an  alias,  and  a 
charge  which  refers  the  decision  of  that  question  to  the  jury  is 
erroneous.     Ala.  Crreat  So.  Railroad  Co.  v.  Hawk,  112. 

4.  Abstract  charge  an  to  complicity  of  third  person  with  crime. — When 

there  is  no  evidence  whatever  tending  to  connect  any  other  person 
than  the  accused  with  the  death  of  the  child  alleged  to  have  been 
murtiered,  or  with  the  concealment  of  its  body  where  it  was  founds 
charges  recjuested,  based  on  the  supposed  complicity  of  some 
other  person  with  the  crime,  are  abstract,  and  are  properly  re- 
fused on  that  account.     Hubbard  v.  The  State,  164. 

5.  Charge  as  to  sufficiency  of  proof  when  evidence  is  conflicting. — A 

charge  requesteil,  which  instructs  the  jury  that,  when  one  w^itness 
swears  to  the  existence  of  a  fact,  and  another  witness,  of  equal 
credibility,  swears  to  its  non-existence,  the  lact  is  not  proved,  un- 
less there  is  otlier  satisfactory  proof  of  it,  which,  standing  alone, 
would  be  sufficient  to  establish  the  probability  of  its  truth,  if  not 
erroneous,  is  certainlv  misleading,  and  therefore  properly  refused. 
Dorgau  v.  The  State,  'llS. 

6.  General  excrption  to  entire  charge. — A  general  exception  to  an  entire 

charge,  containing  several  separate  and  separable  clauses,  some  of 
which  are  correct,  can  not  be  sustained;  the  particular  clauses, 
supposed  to  contain  error,  should  be  specifically  excepted  to. 
Farley  v.  The  State,  170. 

7.  General  exception  to  charges  given  or  refused. — A  general  exception 

to  several  cliar<res  given  can  not  be  sustained,  unless  each  of  them 
is  erroneous ;  and  in  like  manner,  a  general  exception  to  the  refusal 
of  several  charges  asked  can  not  be  sustained,  unless  each  one  of 
them  embodies  a  correct  legal  proposition  applicable  to  the  evi- 
dence.    Stovall  V.  Fowler,  77. 

8.  Construction  of  writings ;  questions  for  court  and  jury. — It  is  the 

l)rovince  of  the  court  to  construe  written  instruments,  and  to  de- 
clare their  lejral  effect;  although,  when  the  legal  operation  and 
effect  of  the  instrument  depends,  not  only  on  the  meaning  and 
construction  of  the  words  used,  but  also  upon  collateral  facts  and 
extrinsic  evidence,  the  inference  of  fact  to  be  drawn  from  the  evi- 
dence  should  be  submitted  to  the  jury ;  yet,  if  the  e\idence  is  ad- 
dressed to  the  court,  without  objection,  and  passed  on,  the  court 
may  draw  all  such  inferences  as  the  jury  could  properly  have 
drawn.     Boykin  r.  Bank  of  Mobile,  262. 

9.  Construction  and  operation  of  deed;  questions  for  court  and  jury. 

The  construction  of  a  deed  is  always  a  question  for  the  court;  but. 
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when  its  construction  and  operation,  as  to  the  liinitB  and  bounda- 
ries of  the  lands  conveyed,  (iepend  upon  extrinsic  parol  evidence, 
its  construction  and  effect  should  be  stated  to  tlie  jury  hypothet- 
ically,  so  that  thev  may  pass  upon  the  facts.  Humes  r.  BernsteiUy 
547, 
10.  Idem  sonauH;  whether  qiwstion  for  court  or  jury. — Whether  one  name 
is  idem  sonans  with  another,  notwithstanding  a  difference  in  the 
spelling  of  the  two,  is  a  (luestion  of  fact  for  the  determination  of 
the  jury,  when  it  arises  on  the  evidence  under  the  plea  of  tlie  gen- 
eral issue,  and  not  a  matter  of  law  for  the  decision  of  the  court. 
Underwood  v.  The  State,  JJO. 


CODE  OF  ALABAMA. 

1.  Statutes  omitted  from  Co<le.     Sairt^ers  v.  Baker,  4^. 

2.  §§  522-5.     License  and  liability  of  mnkeepers.     Beak  v.  Posey,  323. 

3.  \  764.     Constable's  lx)nd,  filing  and  recording  of.     Martin  v.  Hall, 

587. 

4.  §§  1549-51.     Liability  of  innkeepers.    Beale  v.  Posey,  S2S. 

5.  kk  1699,  1700.     Lifibility  of   railroad  company.     Ala.  Gr.  South4irn 

Railroad  Co.  v.  Hawk,  112. 

6.  ^  2121.     Statute  of  frauds,  as  to  contracts  required  to  be  in  writing. 

Junk  ins  v.  Lovelace.  303. 

7.  §  2124.    Fraudulent  and  voluntary  convevances.    Keel  v.  Larkin, 

493. 

8.  ^^  2455.     Sale  of  lands  for  payment  of  decedent's  debts.     Gilchrist 

V.    Shackelford,    7;    Quarles    v.    Campbell,    64;    Gayle^s 
Adm'r  v.  Johnson,  2o4» 

9.  ^§  2597-8.     Statute  of  non-claim.     Jones  v.  Drewry,  311. 

10.  \  2625.     Appointment  of   administrator  ad  litem.     GayWs  AdmW 

V.  Johnson,  254. 

11.  §^2637-38.     Suits  by  foreign  administrators.     Harris  v.  Moore,  507; 

Sloan  i\  Frothinyham,  589. 

12.  ^  2691.     Divorce  on  ground  of  abandonment.     Hendricks  v.  Hen- 

dricks, 132. 

13.  ^  2715.     Wife's  interest  in  husband's    estate.      Wiggins  v.  New- 

berry, 240. 

14.  ^  2731.     Removal  of  disabilities  of  coverture  by  decree  in  chancery. 

Cohen  v.  WoUner,  Hirschberg  d-  Co.,  233. 

15.  ^^2830-48.     Claim  of  exemption,  and  how  conte«<ted.     Tottend'Bro. 

V.   Sale   ct-   r'o.,  488;     Keel     v.   Larkin,   4-M;    Baker 
V.  Keith,  112;  Farley  v.  Riordon,  128. 

16.  §  2892.     Suits  by  husband  and  wife.     Sawiiers  v.  Baker,  40. 

17.  §^  2951-54.     Suggestion  of  adverse  possession  and  erection  of  valu- 

able improvements.     Humes  r.  Bernsffin,  546. 

18.  §  2963.     Plea  of  not  guilty  in  ejectment.     Callan  r.  McDaniel,  06. 

19.  \  2984.     Bill  of  particulars.     Hayes  v.  Woods,  92. 

20.  ^  3018.     Struck  jury  in  civil  cases.     Dothard  v.  Denson,  541. 

21.  ^3029.     Waiver  of  jury.     Martin  v.  King,  354. 

22.  ^3058.    Competency   of    parties  ^as  witnesses,   in  actions   by  or 

against  administrators,  &c.     Keel  v.  Larkin,  494;   Bin- 
ford's  Adm'r  v.  Dement,  4^1;  Junkins  v.  Lovelace,  303. 

23.  §3112.     Nonsuit  with  bill  of  exceptions.     Hurst  ct  McWhorter  v. 

Bell  S:  Co.,  3.W. 

24.  §  3128.     Costs  in  civil  cases.     Eslara  v.  Farley,  214. 

25.  ^3154.     Amendment  of  clerical  errors.       Whorley  v.  M.  cC*  C.  Rail- 

road Co.,  20. 

26.  §§  3161-68.     Rehearing  at  law,  on  ground  of  fraud,  accident,  or  mis- 

take.    Ex  parte  O'Neal,  560;  (rNeal  v.  Kelly,  559. 
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27.  §  3209.     Sale  of  mortgaged  lands  under  execution.    Junkins  v.  Love- 

lace, SOS. 

28.  ^  3213.    Levy  of  execution  after  the   defendant's  death.    Keel  r. 

Larkin,  4^4- 

29.  §  3225.     Limitation  of  suit  for  injury  to  lands.      Xininger  v.  Aor- 

v'ood,  217. 

30.  §  3226.    Limitation  of  action  for  conversion  of  property.    Sullivan 

i\  Lawler,  74- 

31.  §  3226,  subd.  7.     Limitation  of  action  against  sureties  of  executor  or 

administrator.    Martin  v.  Tally y  2S. 

32.  ^  3231.     Limitation  of  action  against  railroad  company  for  personal 

injuries.     Ala.  Gr.  So.  Railroad  Co,  v.  Hawk,  112. 

33.  §§  3497-3507.     Partition  in  Probate  Court.     Ward  v.  Corbett,  4SS. 

34.  \  3760.     In  what  district  bill  may  be  filed.     Hanvell  v.  Lehman, 

Durr&Co.,  S44- 

35.  ^  3786.    Weigbtof  answer  as  evidence.    Buchanan  r.  Buchanan,  55. 

36.  fjk  3801-04.     Cross-bill  and  answer.      Gilman,  Sons  d-  Co.  v.  X.  O.  & 

S.  Railroad  Co.,  566. 

37.  ^§  3837-39.     Bill  in  chancery  for  correction  of  errors  in  probate  de- 

cree.    Humphreys  v.  Burleson,  1;  Lyne^s  Adm*r  r. 
Wann,  42;  Stoudeyimire  v.  DeBardelabcn,  SOO. 

38.  §  3886.    Bill  in  equitv  bv  creditor  without  lien.     Weis  v.  Goetter, 

Weil  c<'  Co.,  259;  Harris  r.  Moore,  507. 

39.  §§  4071-93.     Bastardy  proceedings.     State  v.  Dorgan,  173;  NtJchoUon 

r.  State,  176. 

40.  §  4207.     Playing  cards  in  public  places.    Russell  v.  The  State,  222. 

41.  §4214.     Renting  room  for  gaming  purposes.  Poteeter,  The  State,  5dS. 

42.  §§  4304,  4306.     Rape  and  carnal  abuse  of  child.      Reason  v.    The 

State,  191. 

43.  §  4343.     Burglar>'.     KeVy  v.  The  State,  244- 

44.  ^  4377.     Embezzlement  bv  clerk  or  bailee.      Washington  v.    The 

State,  272;  P.  i  M.  Insurance  Co.  v.  Tuntsall,  142. 

45.  §  4414.     Trespassing  cattle.     Cole  v.  The  State,  216. 

46.  §^  4613-14.     Depositions  of  convicts  in  penitentiary.      P.  it-  M.  In- 

surance Co.  V.  Tunstall,  142. 

47.  §§  4695-97.     Criminal  proceedings  before  justice  of  the  peace.     Ex 

parte  Dunklin,  241. 

48.  §  4732.     Competencv  of  jurors.     Sylvester  v.  The  State,  201. 

49.  §  47a5.     Oath  of  petit  jury.      Walker  r.  Th^.  State,  218. 

50.  §  4800.     Averment  of   ownership    in    indictment.     Whit4^   v.    The 

State,  195. 

51.  §  4872.     Service  of  copy  of  indictment  on  prisoner.    Hubbard  v. 

The  State,  164. 

52.  §  4874.     Special  jury  in  criminal  case.     Hubbard  r.  The  State,  164. 

53.  §4881.     Competency  of  jurors.     Beasonr.  The  State,  191. 

COMMON  LAW. 

1.  Presumption  as  to. — In  the  absence  of  proof  to  the  contrary,  our 
courts  will  presume  that  the  common  law  prevails  in  Pensylvania, 
Illinois,  or  any  other  State  having  a  common  origin  with  our  own. 
Irwin  V.  Bailey,  467. 

CONFLICT  OF  LAWS. 

1.  Administration  of  assets  of  deceased  debtor. — As  against  creditors, 
seeking  to  enforce  satisfaction  of  their  claims  out  of  the  assets  of 
their  deceased  debtor,  the  administration  of  the  assets  is  governed 
by  the  law  of  the  place  where  the  personal  representative  acts, 
and  where  he  was  appointed,  without  regard  to  the  domicile  of  the 
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creditor,  or  of  the  debtor  at  the  time  of  his  death.  Jones  v. 
Drewry,  Sll. 
2.  Exemptions. — As  asainst  creditors,  the  right  to  a  homestead  or  other 
exemption,  its  value  and  extent,  must  be  determined  by  the  law 
which  was  of  force  when  the  debt  was  contracted ;  and  when  the 
creditor  is  a  surety,  by  the  law  which  was  of  force  when  his  lia- 
bility was  assumed.    Keel  v.  Larking  49S. 

CONSTITUTIONAL  LAW. 

1.  Taking  private  property  for  public  uses;  constitutional  provisions  as 

to  pre-payment  of  compensation ^  right  of  ap^yealy  and  trial  by  jury. 
The  several  clauses  in  the  present  constitution  relating  to  the  tak- 
ing of  private  property  for  public  uses  by  corporations  or  individ- 
uals (Art.  I,  ^  24;  Art.  xiv,  ^  7),  construed  in  connection  with  the 
pre-existing  law  and  judicial  decisions,  were  intended  to  secure 
]U8t  compensation  to  the  owner  of  the  property  taken,  and  to  com- 
pel its  payment  before  the  appropriation  was  complete ;  also,  to 
secure  the  right  of  appeal  from  the  preliminary  assessment  of 
damages,  without  regard  to  the  character  of  the  tribunal  or  body  by 
which  the  assessment  may  be  made ;  and  the  right  to  a  trial  by 
jury,  on  the  demand  of  either  party,  when  the  error  or  matter  com- 
plained of  is  the  amount  of  damages  assessed.  Mont.  So.  Railway 
Co.  V.  Sayrfy  44S. 

2.  Statutory  proceedings  for  condemnation  of  right  of  way;  appeal f  and 

trial  by  jury. — ^The  statute  regulating  proceedings  for  the  assess- 
ment of  damages,  when  lands  are  taken  by  a  railroad  corporation 
for  the  right  of  way  (Code,  ^^  1833-40),  was  intended  to  carry  into 
effect  these  constitutional  proxisions,  and  must  be  so  construed,  if 
possible,  as  to  effectuate  that  intention,  and  to  harmonize  the 
statute  with  the  constitution;  and  thus  construing  the  section 
which  gives  an  appeal  to  either  party,  and  declares  that  "the 
same  proceedings  shall  be  had  as  in  ordinary  cases  of  appeal  from 
the  Probate  [Court]  to  the  higher  courts  of  the  State*'  (§  1838),  it 
must  be  held  to  give  an  appeal  to  the  Circuit  Court,  of  which  a 
jury  is  a  constituent,  thereby  securing  the  right  to  a  trial  by  jury, 
if  demanded.    lb.  44S. 

3.  Disfranchisement  by  conviction  of  larceny. — The  constitutional  pro- 

vision which  disfranchises  all  persons  who  * 'shall  have  been  con- 
victed of  treason,  embezzlement  of  public  funds,  malfeasance  in 
office,  larceny,  bribery,  or  other  crime  punishable  by  imprison- 
ment in  the  penitentiary"  (Art.  viii,  §3),  while  it  applies  to  all 
felonies  not  specifically  named,  includes  all  grades  of  larceny,  or 
other  offenses  particularly  named,  whether  felonies  or  misdemean- 
ors ;  consequently  a  person  convicted  of  petit  larceny  is  disfran- 
chised and  disciualified  as  a  voter.     Anderson  v.  The  State,  187. 

4.  Alienation  of  homestead ;  signature  and  acknowledgment  by  wife. 

Under  the  provisions  of  the  constitution  of  1868,  prior  to  the  pass- 
age of  the  act  approved  April  23,  1873,  a  mortgage,  or  other  alien- 
ation of  the  homestead,  acknowledged  by  husband  and  wife,  and 
certified  in  the  form  prescribed  by  the  statute  for  ordinary  convey- 
ances, was  suflicient  to  convey  the  homestead.  Butts  v.  Brough- 
tan,  £94. 

CONTRACTS. 

1.  Ambiguity;  rules  of  construction. — ^The  law  leans  against  the  destruc- 
tion of  contracts  on  the  ground  of  uncertainty,  and  a  contract  will 
not  be  declared  void  on  that  ground,  unless,  after  reading  and  in- 
terpreting it  in  the  light  of  the  circumstances  under  which  it  was 
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made,  and  supplying  or  rejectine  words  necessary  to  carry  into 
effect  the  reasonable  intention  of  the  parties,  their  intention  can 
not  be  fairly  collected  and  effectuated.  Boykin  v.  Bank  of  Mobile, 
2G2. 

2.  Contract  for  sale  of  lands;  sufficieiicy  of  description. — A  written 

aisrreement  to  sell  '*  forty  acres  of  land/^  without  other  descriptive 
words,  is  void  for  uncertainty.     Thompson  r.  Gordon ^  J^'i5. 

3.  As  to  the  rescission  of  contracts,  see  Chancery,  56,  57. 

4.  As  to  the  specific  performance  of  contracts,  see  Chancery,  58-62. 

OORPORATIOXS. 

1.  Municipal  corporation;  judicial  notice  of  charter. — The  charter  of  a 

municipal  corporation  is  a  public  statute,  of  which  courts  will  take 
judicial  notice.     City  Council  of  Montgomery  r.  Wriglitj  -#//. 

2.  Same;  duty  to  keep  streets  aJid  side-valks  in  repair. — The  duty  of 

keeping  its  streets  and  side- walks  in  repair,  when  imposed  by 
statute  on  a  municipal  corporation,  is  unquestioned,  and  may  exist 
without  express  statutory  provision ;  and  this  duty  extends"  to  the 
whole  widtn  of  those  thoroughfares,  and  requires  that  they  shall 
be  kept  in  proper  condition  for  safe  travel  by  night  as  well  as  by 
day.    lb.  411- 

3.  Same;   action  against,  for  damages;   notice  of  defect   in  street  or 

side-walk. — To  maintain  an  action  against  a  municipal  corpora- 
tion for  damages,  on  account  of  injuries  resulting  from  its  fail- 
ure to  keep  the  streets  and  side- walks  in  proper  repair,  the  plain- 
tiff" must  aver  and  prove  actual  notice  of  the  defect  m  the  street  or 
side- walk,  or  facts  from  which  constructive  notice  will  be  inferred ; 
and  such  constructive  notice  may  be  inferred  from  the  notoriety  of 
the  defeot,  and  its  continuance  for  such  length  of  time  as  to  raise 
the  presumption  that  the  proper  municipal  officers  did  in  fact 
know,  or  with  due  vigilance  and  care  ought  to  have  known  it. 
lb.  411, 

4.  Averment  of  corporate  ch-aracter  and  name. — In  an  action  a^inst  a 

municipal  corporation,  described  by  its  corporate  name,  it  is  not 
necessary  to  aver  in  the  complaint  that  the  defendant  is  a  bodv 
corporate,  since  the  court  will  t^ke  judicial  notice  of  that  fact,  and 
of  tne  identity  of  tlie  defendant  as  such  corporation.    lb.  411- 

5.  Averment  of  corporate  duty  to  keep  streets  and  side- walks  in  repair. 

When  the  duty  of  keeping  **  the  streets  and  highways  in  repair,*' 
is  imposed  on  a  corporation  by  its  charter,  it  is  only  necessary  to 
aver  the  existence  of  this  duty  by  way  of  inducement,  when  de- 
claring against  the  corporation  for  damages  resulting  from  its 
breach  ;  and  this  is  done  with  sufficient  certaintv  by  the  general 
allegation,  '*  which  the  defendant  is  bound  to  keep  in  repair.'* 
lb.  411. 

6.  Contributory  negligence;   when  not  imputed  to  plaintiff, — When  the 

evidence  shows  that  the  route  selected  by  plaintiff,  at  the  time  he 
was  injured  by  a  fall  caused  bv  a  ** wash-out "  in  the  side- walk, 
was  the  route  ordinaril>^  travelled  with  safety  by  all  persons  on 
foot  going  in  that  direction,  that  the  side-walk  at  that  point  was 
wide  enough  for  safe  passage  on  the  inside  of  the  **  wash-out,'*  and 
that  there  was  no  side-walk  on  the  other  side  of  the  street ;  contri- 
butory negligence  can  not  be  imputed  to  him,  because  he  had 
knowledge  of  the  defect  in  the  side-walk,  and  did  not  select  a  dif- 
ferent route,    lb.  411- 

7.  Parties  to  bill;  corporation  and  its  officers. — ^AVhen  a  bill  in  equity  is 

filed  by  a  creditor  against  a  corporation,  its  directors  and  officers, 
against  whom  no  relief  is  prayed,  and  against  wiiom  no  fraud,  con- 
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spiracy,  or  breach  of  trust  is  charged,  can  not  be  joined  as  defend- 
ants for  the  sole  purpose  of  discovery.  Xovwood  v.  M.  cC-  C.  Rail- 
road Co..,  563, 

See,  also,  Railroads. 

COSTS. 

1.  In  chart  eery. --in  the  imposition  of  costs,  the  chancellor  exercises  a 

legal  discretion,  governed  by  precedents  and  by  general  rules  ap- 
plicable to  the  varying  circumstances  of  particular  cases ;  and  this 
discretion  is  fully  exercised  and  exhausted,  when  a  decree  for  the 
pajTnent  of  costs  is  embodied  in  a  final  decree  settling  the  ecjuities 
of  the  case,  defining  and  declaring  th/e  rights  of  the  parties.  Ex 
parte  Robinson ^  389. 

2.  Same ;  final  decree  as  to,  not  amendable  orrevisable  at  subsequent  term. 

While  clerical  errors  may  be  corrected  at  a  subsecment  term,  the 
sentence  and  judgment  of  the  court — that  which  has  been  delib- 
erately ordered  and  adjudged  in  the  final  decree — can  not  be 
changed  or  modified  at  a  subsequent  tenn  ;  and  this  is  as  true  of 
that  part  of  the  decree  which  adjudges  the  costs,  as  of  any  other 
part.     lb.  389. 

3.  On  petition  for  supersedeas  of  execution. — When  a  petition  is  filed  for 

the  supersedeas  of  an  execution,  sued  out  by  an  assignee  in  the 
name  of  the  original  plaintiflf,  the  assignee  may  be  made  a  defend- 
ant thereto ;  and  if  he  comes  in  voluntarily  as  a  party,  and  is  un- 
successful in  resisting  the  supersedeas,  costs  may  be  adjudged 
against  him,  under  the  general  statute  (Code,  §  3128),  as  the  un- 
successful party  in  a  civil  suit.     Eslava  v.  Farley,  214. 

4.  Sureties  for  costs,  by  party  resisting  supersedeas  of  execution. — ^There 

is  no  statute  which  requires  the  assignee  of  a  judgment,  when  re- 
sisting the  supersedeas  of  an  execution  sued  out  by  him  in  the  name 
of  his  assignor,  to  give  security  for  the  costs  if  unsuccessful,  or 
which  authorizes  a  summary  judgment  against  sureties  given  by 
him  voluntarily ;  vet  he  can  not  assign  as  error  such  summary 
judgment  against  his  sureties,  since  it  is  not  prejudicial  to  him. 
lb.  214. 

0.  Appeal  or  writ  of  error  bond  in  Federal  courts;  costs  recoverable  on 

affirmance,  though  bond  not  overative  as  supersedeas. — In  an  action 
on  an  appeal  or  writ  of  error  bond,  given  on  the  removal  of  a  judg- 
ment from  a  Circuit  Court  to  the  Supreme  Court  of  the  United 
States,  and  conditioned  that  the  appellant  or  plaintiflf  **  shall  prose- 
cute said  writ  of  error  to  effect,  and  answer  adl  damages  and  costs  if 
he  fail  to  make  his  plea  good"  (U.  S.  Rev.  Stat.  ^  1,000  et  sea.), 
although  the  bond  may  not  operate  as  a  supersedeas  of  the  judg- 
ment, a  recovery  may  be  had  for  the  costs  of  the  appeal,  if  the 
.  judgment  is  aflBrmed.     Crowder  v.  Morgan,  535. 

COURT  AND  JURY.    See  Charge  of  Court  to  Jury,  7-9. 
COURT  OF  PROBATE. 

1.  Entry  of  judgment  or  decree;  when  properly  made  and  dated. — A  de- 

cree of  the  Probate  Court,  rendered  on  the  final  settlement  of  an 
estate,  usually  embraces  the  findings  of  the  court  on  both  law  and 
fact,  and,  like  a  decree  in  chancerj',  can  not  be  known  until  it  is 
oflScially  announced  by  the  judge ;  and  it  should  bear  date  and 
take  effect  as  of  the  time  of  said  official  announcement.  But, 
when  the  probate  of  a  will  is  contested,  and  an  issue  of  devisavit 
vel  non  is  submitted  to  a  jury,  who  find  in  favor  of  the  will,  the 
judgment  necessarily  follows  the  verdict,  as  in  an  action  at  law ; 


Digitized  by  VjOOQ iC 


640  INDEX. 

COURT  OF  FROBATE—Continued. 

and  the  verdict  being  rendered  on  Saturday  morning,  while  the 
court  is  in  session,  the  judgment  is  properly  entered  and  dated  as 
of  that  day,  although  the  entry  was  not  actually  made  until  ten 
o'clock  at  night,  after  the  expiration  of  office  hours.  Lanier 
V.  Richardsoiiy  1S4' 

2.  Jurisdiction  in  matter  of  trusts;  conclusiveness  of  decree. — Where 

the  vnll  confers  on  an  executor  personal  trusts,  which  may  not  ex- 
pire when  his  executorial  duties  cease,  and  which  can  not  be  finally 
settled  until,  on  tlie  termination  of  the  widow's  life-estate,  the 
property  is  delivered  to  the  remainder-men,. unless  tlie  executor 
and  trustee  resigns,  dies,  or  is  removed ;  while  the  Probate  Court 
may  make  a  final  settlement  of  his  accounts  as  executor,  and  the 
decree  would  be  conclusive  on  the  widow,  who  was  a  party  to  it; 
yet,  as  to  the  matters  connected  with  the  trust,  the  court  would  be 
without  jurisdiction,  and  the  decree  rendered  would  be  no  protec- 
tion to  the  executor  in  any  future  litigation  with  the  remainder- 
men who  were  not  parties  to  it.     Pinney  v.  Werbonij  68. 

3.  Sale  of  decedenVs  lands  to  pay  debts;  jurisdiction  of  court,  and  con- 

clusneness  of  decree. — The  jurisdiction  of  tlie  Probate  Court  to 
order  a  sale  of  lands  belonging  to  a  decedent's  estate,  for  the  pay- 
ment of  debts,  attaches  on  the  filing  of  a  petition  by  the  personal 
representative,  showing  a  necessity  for  the  sale ;  and  when  the 
jurisdiction  of  the  court  has  thus  attached,  and  an  order  of  sale 
has  been  rendered,  such  order  is  conclusive  as  to  the  insufficiency 
of  the  personal  assets,  and  the  existence  of  debts  for  which  the 
lands  are  liable,  and  it  can  not  be  collaterally  impeached  on  ac- 
count of  irregularities  in  the  proceedings.     Foxwortn  v.  White,  224- 

4.  Same ;  pleadings. — In  a  proceeding  before  the  Probate  Court  for  an 

order  to  sell  lands  for  tlie  payment  of  debts,  the  technical  rules  of 
pleading  can  not  be  strictlv  applied.  Gayle's  Adm*r  r.  Johnson, 
254. 

5.  Jurisdiction  to  decree  partition. — Under  its  statutory  power  to  make 

partition  of  lands  among  several  joint  owners  or  tenants  in  com- 
mon (Code,  §^3497-3507),  the  Probate  Court  has  no  jurisdiction 
to  decree  partition  where  the  lands  are  not  susceptible  of  dixision 
into  equal  parts,  or  parts  of  ecjual  value ;  ami  this  can  not  be  done, 
where  the  parties  own  unecjuaL  interests — as,  where  one  of  four 
joint  owners,  or  tenants  in  common,  has  conveyed  a  part  of  his 
undivided  interest  to  another.  (Overruling  Simpson  v.  Maljone  i(' 
Foote,  60  Ala.  338.)     }yard  v.  Corbett,  4S8. 

CRIMINAL  LAW. 

Appeal. 

1.  By  State. — Under  the  statute  giving  the  State  a  right  of  appeal  in. a 

criminal  case,  when  the  statute  under  which  the  indictment  was 
found  is  held  to  be  unconstitutional  (Sess.  Acts  1880-81,  p.  65),  the 
record  must  affirmatively  show  that  the  constiiutionalitv  of  the 
statute  was  assailed  by  denmrrer,  and  that  the  court  helif  it  to  be 
unconstitutional ;  and  when  the  record  does  not  affirmatively  show 
this,  the  appeal  will  be  dismissed.     The  State  r.  Bauer  man  ,'252. 

Burglary. 

2.  Sufficiency  of  indictment,  in  description  of  building,  good*,  d-c. — An 

indictment  which  charges  that  the  defendant,  with  intent  to  steal, 
**  broke  into  and  entered  the  store  of  J.  H.,  in  which  goods  or  mer- 
chandise, things  of  value,  were  at  the  time  kept,  for  use,  sale,  or 
deposit"  (Code,  ^  4343),  is  sufficient,  without  any  further  aver- 
ment of  the  value  of  the  goods.    Kelly  i\  The  State,  244- 
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3.  Averment  of  ownenhlp  of  property. — In  an  indictment  for  burglary, 

where  the  house  broken  into  and  entered  belongs  to  several  part- 
ners, joint  owners,  or  tenants  in  common  (Code,  §  4800 ;  Sess. 
Acts,  1878-79,  p.  46),  the  ownership  may  be  laid  in  any  one  or 
more  of  them.     White  v.  The  Staie^  195. 

Cakryixg  Concealed  Weapons. 

4.  Charges  on  evidence^  invading  province  of  jury. — A  charge  which  as- 

sumes, as  a  fai^t,  that  "  there  is  no  proof  asto  whether  the  witness 
looked  to  see  whether  the  defendant  had  a  pistol  or  not,*'  when 
the  witness  testified  that  he  passed  within  a  few  feet  of  the  de- 
fendant, while  lying  on  the  ground  drunk,  "but  did  not  examine 
him,"  is  properly  refused  ;  nor  could  it  be  affirmed,  as  matter  of 
law,  that  unless  the  witness,  while  passing  by,  **  looked  to  see 
whetlier  the  defendant  had  a  pistol  or  not,  there  could  be  no  infer- 
ence that  the  j)iHtol  was  then  concealed,"  which  another  witness 
saw  in  iiis  hand  a  short  time  previously.     Farley  v.  The  State,  190. 

KVIDENCE. 

5.  ConfeHAiotiM ;  when  voluntary  and  admisaihle. — A  confession  by  a  per- 

soii  accused  is  not  necessarily  voluntiiry  and  admissible,  because 
the  person  to  whom  it  was  made  testifies  that  he  used  no  promises 
nor  threats  to  induce  a  confession;  nor,  on  the  other  hand,  is  it 
rendered  involuntar>'  and  inadmissible,  because  the  person  to 
whom  it  was  made,  not  being  an  officer,  or  in  authority,  exhorted 
him  to  speak  the  truth,  or  told  him  it  would  be  better  (or  best)  for 
him  to  tell  the  truth.     Krily  v.  The  State,  ^44- 

6.  Sann". — The  witness  in  this  case,  testifying  to  the  prisoner's  confes- 

sions while  in  custody,  said  that  he  used  no  promises  nor  threats 
U)  induce  a  confession,  but  added :  '*  I  said  to  him,  *  You  have  got 
your  foot  into  it,  and  Homebody  ehe  wvw  with  yon  ;  now,  if  you  did 
break  open  the  door,  the  bent  thing  you  ran  do  /x  to  tfll  all  about  ft, 
and  to  tell  who  was  with  you,  and  to  tell  tiie  truth,  the  whole  truth, 
and  nothing  but  the  truth.'  I  wanted  to  produce  the  impression  on 
his  uiind  that  it  was  best  to  tell  all  about  it,  and  I  did  produce  that 
impression  before  he  would  tell  me."  //W(/,  that  the  Cimfession 
ought  to  have  been  excluded.     lb.  ^44- 

7.  Sufficiency  of  c i re n mutant ial  evidence. — The  test  of  the  sufficiency 

of  circumstantial  evidence,  in  a  criminal  case,  is  not  whether  it 
pro<iu(^es  as  full  (fonvic^ion  as  would  be  produced  by  the  positive 
testimony  of  a  single  credible  witness,  but  whether  it  satisfies  the 
minds  of  the  jurv  to  the  exclusion  of  everv  reasonable  doubt. 
Bank-H  ii'  Wood  v.  ^The  State,  OvV. 

8.  Sufficiency  of  evidence,  and  charge  as  to  conflict. — If  the  jury  enter- 

tiiin  a  reasonable  doubt  as  to  the  truth  or  falsity  of  anv  material 
fact  constituting  a  part  of  the  testimony  in  a  criminal  case,  the 
defendant  is  entitled  to  the  benefit  of  that  doubt,  however  small 
may  be  its  influence ;  but  this  principle  does  not  extend  to  a  con- 
flict in  the  testimony  of  two  witnesses  as  to  a  collateral  and  im- 
material matter.      White  v.  The  State,  195. 

9.  As  to  presumption  impli/'d  from  failure  to  call  witness. — There  is  no 

rule  of  law  which  re<iuifes  that,  in  ca.ses  of  larceny  or  burglary, 
based  on  circumstantial  evidence,  the  person  who  last  had  the 
rightful  or  innocent  possession  of  the  stolen  property  must  be  ex- 
amined as  a  witness  for  the  prosecution,  or  raises  a  pre8umi)tion 
favorable  to  the  defendant's  innocence  from  the  failure  to  examine 
such  person  as  a  witness.  /  6.  195. 
10.  Proof  of  venue;  failure  of  record  to  show. — When  no  instruction  is 
41 
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given  or  refused,  involving'  an  imiuiry  into  the  sufficiency  of  the 
evidence  to  authorize  a  conviction,  or  as  to  the  proof  of  veiiue,  the 
faikire  of  the  hill  of  exceptions  to  show  that  the  venue  was 
proved,  while  it  purports  to  set  out  "  substantially  all  the  evi- 
dence," will  not  work  a  reversal  of  the  judgment.  JTuhhard 
r.  rhr  Statfy  f04. 

(»  AMINO. 

1 1 .  }*laithiq  ranh  at  mfftlic  plfircs. — A  room  in  a  house  belongin^r  to  the 

proprietor  of  a  liotel  or  tavern,  and  us(»d  by  him  at  the  time  for 
the  accommodation  of  iniests,  is  appurteuant  to  the  hotel  or 
tiivern,  and  within  the  statute  against  playing  cards  at  hotels  and 
other  public  houses  and  places  (Code,  ^  4207),  although  situated 
on  a  separate  lot,  eighty  or  ninety  feet  from  the  hotel,  and  never 
before  used  for  the  accommodation  of  guests.  RvHsell  v.  The 
Stat*\  :/JJ. 

12.  AlloiHiKj  romn  /o  be  used  for  gaming  pur po^ei^;  aho  itt  ** im'uer  or 

prvprivfoi'.'^ — I'nder  the  statute  wfiich  makes  it  a  |>enal  offense 
for  any  person.  **  being  the  owner  or  proprietor  of  any  house, 
room,"  <.^c.,  to  rent  or  lease  the  same  for  gaming  purj»oses,  or 
knowingly  to  permit  the  same  to  be  ust^d  for  any  such  purjwse 
(Code,  I  4214),  a  conviction  may  be  had  against  a  person  who  has 
possession  as  a  tenant  or  lessee.     Poteete  v.  The  States  5.'t8. 

Ili.E(;al  VoTixo. 

13.  Diff ranch inewfNf  hy  convietion  of  larceny. — The  constitutional  pro- 

vision which  disfranchises  all  persons  who  "shall  have  l>een  con- 
victed of  treason,  embezzlement  of  public  funds,  malfeasance  in 
office,  larceny,  bribery,  or  other  crime  punishable  by  imprison- 
ment in  the  penitentiary"  (Art.  viii,  §  8),  while  it  applies  to  all 
felonies  not  s]K»cifically  named,  includes  all  grades  of  larceny,  or 
other  offenses  particularly  named,  whether  felonies  or  misde- 
meanors; conse(|uently  a  person  convicted  of  i>etit  lanteny  is  dis- 
franchised and  <lis(jualified  as  a  voter.     Anderson  r.  The  State ^  1^7. 

IXDUTMENT. 

14.  Indorsevients  on  indictment. — The  only  evidence  retjuired  by  statute, 

as  to  the  authentii*ity  of  an  indictment,  is  the  indorsement  of  the 
foreman  of  the  grand  jury ;  and  the  indorsement  by  the  clerk, 
showing  when  it  was  filed  in  court,  mav  be  made  at  any  time 
while  the  cause  is  in  fieri.     Hnhhard  r.  The  State,  1t)4. 

15.  Service  of  copy  of  indictment  on  defendant;  »ufficienry  of  copy. — In 

preparing  a  copy  of  the  indictment  for  service  on  the  accused  in  a 
capital  case  (Code,  §  4872),  the  clerk  should  include  in  the  copy  all 
the  indorsements  on  the  original;  but  the  indorsement  oi  the 
prosecutor's  name,  or  of  the  fact  that  there  is  no  prosecutor  (/  b, 
^  4778),  beinvr  matters  which  are  merely  directory,  and  the  omis- 
sion of  which  does  not  affect  the  sufficiency  of  the  indictment, 
their  omission  from  the  copy  does  not  affetft  its  validity,  and  is 
not  an  irregularity  which  can  prejudice  the  defendant.     Ih.  164. 

16.  Sufficiency  of  indictment;  joinder  of  ajS^ennex;  election  by  prosecution. 

In  an  indictment  for  rape,  and  for  tlie  statutory  offense  of  having 
canial  knowledge  of  a  female  child  under  ten  years  of  age,  or  the 
abuse  of  such  child  in  the  attempt  to  have  carnal  knowledge  of  her 
(Code,  ^§  4.S04,  430(i),  it  is  sufficient  to  pursue  the  statutory  forms 
(Nos.  7,  8,  p.  992) :  the  offenses  may  l>e  joined,  in  different  counts, 
in  the  same  indictment ;  and  the  State  can  not  l)e  compelled  to 
elect  on  which  count  it  will  proceed,  when  the  evidence  on  the 
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trial  discloses  that  the  female  was  over  ten  years  of  age  when  the 
offense  was  conimitted.     Braaou  r.  Thf  State j  19 1, 

17.  Arerweiit  nfift  proof  of  ownership  if  thinfj  ntoleff, — In  an  indictment 

for  larceny,  the  ownership  of  the  property  or  thinj;  stolen  nuist  be 
alleged,  or  the  failure  to  allege  it  must  be'excuse<l  by  proper  aver- 
ments; and  a  varianre  between  the  allegations  and  the  proof  is 
fatul  to  a  conviction.      I'lifhwu'onft  r.   The  Staff ,  i'HK 

18.  Arennent  of  (nri}eri*hip,  and  (f  prlnripars  uame^  in  iiativttnnd. — In 

an  indictment  for  embezzleniejit  by  an  agent,  the  name  of  his 
principal  mnst  be  alleged;  and  it  is  the  safer  practice,  also,  to  al- 
lege the  ownership  of  the  property,  though  this  averment  may 
not  Im»  neressarv,  and  must  be  jiroved  as  laid-  Washiaffton  r.  llif 
State,  n-'i. 

Jl'ROKS     A.ND    J  CRY. 

19.  Organizatioh  of  grand  jury:  voluntanj  appearance  of  juror  drawn 

but  not  »nmmoned;  ttammonfi  of  person  not  drairn. — A  person  who 
was  regularly  drawn  and  selected  as  a  grand  juror,  but  was  not 
summoned,  mav  voluntarily  appear,  and  thereby  subject  himself 
to  the  control  o\  the  court  as  if  he  had  been  summoned ;  and  if  a 
person  is  summoned  who  was  not  drawn  and  selected,  and  who 
does  not  appear,  such  summons  does  not  work  any  irregularity  in 
the  organization  of  the  grand  jurv.     SytreMer  r.  Tfie  State,  'JOL 

20.  Competency  of  juror;  v'ho  is  honseholdfr. — A  man  who  provides  for 

his  family,  and  lives  with  them  in  a  house  which  belongs  to  his 
wife's  statutory  estate,  of  whicrh  he  has  control  as  husband  and 
trust(»e,  is  a  householder  (^('ode,  ^  4735),  and  comjietent  to  serve  as 
a  juror.     lb.  201. 

21.  Cwnpetenry  of  juror. — A  juror  is  not  subject  to  challenge  for  cause, 

merely  because  he  has  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accuse<l,  which  may  be  changed  by  the  evidence;  he 
is  discjualitied,  only  "  when  he  has  a  fixed  opinion  which  would 
bias  his  verdict."     Beamn  r.  The  State,  291. 

22.  Oath  of  petit  jury. — A  recital  in  the  judgment-entry,  in  a  criminal 

case,  that  "the  jurj'  was  sworn  according  to  law  to  try  the  issue 
joined,"  does  not  show  a  substantial  compliance  with  the  statute 
(Code,  M7ti6),  but  negatives  the  idea  that  the  proper  oath  was 
administered.      Walker  r.  The  State,  2 IS. 

23.  Suecial  renire  in  capital  coAe;    trhat  ?>  rerisable. — The  number  of 

jurors  to  be  summoned  in  a  capital  case  is  matter  of  discretion 
with  the  court,  provided  the  number  summoned,  including  the  reg- 
ular junjrs  for  the  week  or  term,  is  not  less  than  fifty,  nor  more 
than  one  hundred  (Code,  4  4874) ;  and  the  exercise  of  this  dis(;re- 
tion  is  not  revisable  on  error.     Hubbard  r.The  »St<fte,  164. 

24.  Objection  to  renire,  on  account  of  nii;*takex  in  names  of  jurors. — Mis- 

takes in  the  names  of  persons  summoned  as  jurors  in  a  capital 
case,  or  discrepancies  in  their  names  between  the  venire  and  the 
copy  served  on  the  defendant,  are  not  good  ground  for  (juashing 
the  renire.     lb.   1()4. 

Larceny  and   Kmbezzlement. 

25.  At  common  law,  and  by  statute. — At  common  law,  embezzlement  was 

a  mere  breach  of  trust,  and  not  an  indictable  offense,  unless  the 
act  amount<ed  to  larceny ;  and  the  statutes  in  reference  to  embezzle- 
ment by  clerks,  agents,  &c.  (('ode,  ^^  4377,  '83,  '84),  embrace  some 
acts  which  were  larceny  at  common  law,  as  well  as  acts  which 
were  mere  breaches  of  trust.  P.  d*  M.  Insurance  i'o.  v.  Tun. stall, 
142. 
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26.  Embezzlement  J  and  fraudulent  conversion  of  property  ^hy  agent;  whether 

felony^  or  mMemeanor. — An  agent  or  servant  who  embezzles,  or 
frauaulently  converts  to  his  own  use,  "any  money  or  property 
which  has  come  to  his  possession  by  virtue  of  his  employment, 
must  be  punished,  on  conviction,  as  if  he  had  stolen  it  "'(Code, 
^  4377) ;  and  the  larceny  of  an  ox,  or  other  domestic  animal  named 
in  the  statute,  being  now  made  a  felony  without  regard  to  the  val- 
ue of  the  animal  stolen  (lb.  M3d8),  the  embezzlement  of  such 
animal  by  an  agent  is  equally  a  felony  without  regard  to  value. 
Washington  v.  Tlie  State,  ^2. 

27.  Averment  of  ownership^  and  of  principaVs  name,  in  indictment. — In 

an  indictment  for  embezzlement  by  an  agent,  tlie  name  of  his 
principal  must  be  alleged ;  and  it  is  the  safer  practice,  also,  to  al- 
lege tlie  ownership  of  the  propertv,  though  this  averment  may  not 
\ye  necessary,  and  must  be  proveci  as  laid.     fb.  27i. 

28.  Variance. — Where  the  indictment  alleges  that  the  defendant  em- 

bezzled property  which  came  to  his  |)osseH8ion  as  tlie  agent  of  S., 
while  the  proof* shows  that  the  property  was  placed  in  his  posses- 
sion by  one  T.,  who  was  the  bailee  of  S*.,  to  be  delivered  to  S.,  the 
variance  is  fatal,  unless  it  is  shown  that  S.  ratified  or  recognized 
the  appointment.    lb.  27^. 

29.  Possession  of  stolen  goods  by  accused. — Possession  of  stolen  goods 

by  the  accused,  even  though  unexplained  and  exclusive,  does  not 
authorize  the  inference  of  his  complicity  in  the  lanreny  or  burglary 
charged,  unless  it  is  also  recent,  or  soon  after  the  commission  of 
the  oftense;  and  while  the  word  recent,  in  this  connection,  is  not 
capable  of  any  exact  definition,  but  varies  within  a  certaui  range, 
with  the  conditions  of  each  particular  c^ise,  and  though  there  may 
be  cases  in  which  the  court  may,  as  matter  of  law,  pronounce  the 
possession  recent;  yet  the  question  is  usually  one  of  fact  for  the 
determination  of  the  jurj',  and  a  charge  whicl'i  ignores  it,  or  with- 
draws it  from  their  consideration,  is  erroneous.  (Overruling  May- 
nard  v.  TJie  State,  46  Ala.  85.)     n7i/^'  r.  The  State,  195. 

30.  Same. — The  possession  of  stolen  goods  recently  after  the  larceny,  if 

unexplained,  is  a  criminating  fact,  from  which  the  jurj^  may  infer 
the  defendant's  complicity  in  the  larceny ;  and  the  question  of  its 
sufficiency  being  for  their- detc»nnination  alone,  the  court  may  re- 
fuse to  instruct  them  that  such  unexplained  recent  [lossession, 
**  without  other  circumstances  tending  to  show  felonious  intent, 
does  not  amount  to  proof  btn'ond  a  reasonable  doubt  of  a  larceny 
committed  by  the  defendant."     Inderwood  v.  The  State,  2^0^ 

MlKDER. 

31.  Conviction  of  murder  in  second  degree. — Under  an  indictment  for 

murder  in  the  usualform  (Code,  991,  Form  No.  2),  a  verdict  of 
guilty  of  murder  in  the  second  degree  is  an  accjuittal  of  the  higher 
offense ;  and  on  a  second  trial,  after  the  reversal  of  the  judgment  of 
conviction,  although  the  defendant  can  not  be  convicted  of  mur- 
der in  the  first  degree,  the  jury  may  find  him  guiltv  of  the  second 
degree  on  evidence  showing  his  guilt  in  the  first  degree,  and  the 
court  may  so  instruct  them.     Sylvester  r.  The  State,  201. 

32.  Use  of  deadly  weapon;  presumption  of  malice. — From  the  use  of  a 

deadly  weapon,  tne  law  infers  an  intent  to  kill,  or  to  do  grievous 
bodily  harm ;  and  if  the  circumstances  do  not  show  excuse,  justifi- 
cation, or  immediate  provocation,  the  presumption  of  malice  is 
conclusively  drawn,     ih.  JOl. 

33.  Deadlu  weapon  defined. — A  deadly  weapon  is  not  one  a  blow  from 

which  would  orainarily  produce  death,  but  one  from  which,  as  it 
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was  used  in  the  particular  case,  death  would  probably  result ;  and 
whether  the  weapon  was,  in  its  nature  ana  character,  a  deadly 
weapon,  is  generally  a  matter  of  law  for  the  decision  of  the  court, 
and  not  a  question  of  fact  for  the  determination  of  the  jury.  Ih.  201, 

34.  Dying  declarations. — When  dying  declarations  are  proved  to  have 

been  made  under  a  sense  of  impending  death,  their  admissibility 
or  effect  as  evidence  is  not  impaired  or  affected  bv  the  fact  that  the 
family  of  the  deceased  thought  at  the  time  that  he  would  recover ; 
and  proof  of  that  fact  is  not  relevant  or  admissible  as  evidence. 
Ih.  201. 

35.  Appearance  of   defendant's    clothing;  relevancu  as  evidence. — The 

absence  of  all  appearance  of  blood  on  the  clothing  of  the  accused, 
immediately  after  the  killing,  is  not  a  fact  tending  to  his  exculpa- 
tion, when  it  is  not  shown,  or  attempted  to  be  shown,  that  the 
nature  and  character  of  the  wound  inflicted  on  the  deceased,  or  the 
circumstances  under  which  it  was  inflicted,  were  such  that  stains 
of  blood  would  probably  have  been  found  on  the  person  or  cloth- 
ing of  the  perpetrator  of  the  crime,     lb.  201. 

36.  Flight  of  accused;  relevancy  of  evidence. — The  flight  of  the  accused, 

at  or  about  the  time  he  is  accused  or  suspected,  is  relevant  and  ad- 
missible evidence  against  him,  **  the  force  of  which  depends  on  its 
connection  with  other  criminating  facts;"  and  as  circumstances 
tending  to  show  such  flight,  it  may  l)e  proved  that  seart'h  was 
made  for  him  at  his  reputed  residence,  and  at  places  to  which  it 
might  reasonably  presumed  he  had  gone,  and  that  he  could  not  be 
found.     lb.  201.' 

37.  Relevancy  of  evidence  connecting  third  person  with  killing. — In   a 

prosecution  for  murder,  tlie  evidence  against  the  accused  being  al- 
together circumstantial,  he  may  adduce  evidence  tending  to  show 
that  the  crime  was  in  fact  committed  by  another  person  ;  but  such 
evidence,  to  be  admissible,  **  must  relate  to,  an(i  1^  derived  from 
the  facts  and  circumstances  of  the  killing;  "  and  it  is  not  permissi- 
ble to  prove,  for  this  purpose,  the  hostile  relations  existing  be- 
tween the  deceased  and  a  third  person,  who  is  n(»t  shown  to  have 
had  aiiv  agency  in  the  homicide,  or  to  have  been  near  the  place 
where  it  was  committed  at  the  time  of  its  commission.  Hanks  <jSr 
Wood  V.  The  State,  o2J. 
3S.  Abstract  charge  ««  to  complicity  (f  third  person  with  rrime. — When 
there  is  no  evidence  whatever  tending  to  connect  any  other  person 
than  the  accused  with  the  death  of  the  child  allegefl  to  have  been 
murdered,  or  with  the  concealment  of  its  body  where  it  was  found, 
charges  reciuested,  based  on  the  supposed  coinplicity  of  some  other 
person  with  the  crime,  are  abstract,  and  are  projK^rly  refused  on 
that  account.     Hubbard  r.  The  State,  IH4. 

39.  To  what  witness  may  testify. — ()n  a  trial  under  an  indictment  for  in- 

fanticide, a  witness  who  examined  the  dead  Ixnlvof  the  child  may, 
though  not  an  expc^rt,  testify  that  he  "considered  it  fully  de- 
veloped ;  "  this  being  a  matter  of  fact  open  to  observation,  and  the 
witness  Inking  subject  to  cross-examination  as  to  his  use  of  the 
words  and  his  knowledge  of  their  meaning.     lb.  1**4. 

Pleas  and  Defenses. 

40.  Former  acquittal,  or  conviction. — A  former  acquittnl  or  conviction, 

pleadable  in  bar  of  another  prosecution,  pre-supposes  a  trial  before 
a  court  having  jurisdiction  to  render  a  judgment  on  the  merits; 
and  this  effect  can  not  be  attributed  to  a  decision  rendered  by  a 
court  whose  authority  is  limited  to  the  inquiry,  whether  there  is 
sufficient  cause  shown  for  sending  the  accused  to  a  court  having 
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juriH(lic;tion  to  try  and  determine  the  charge.     Xit*hol*oit  r.  Tfcr 

41.  Prartiiw  an  to  jH'nig  plen  in  (thalemeut;  vhai  in  rev'tAahle. — Whether 
tlie  defendant  shall  be  permitted  to  witlidraw  the  plea  of  not  }^uilty, 
and  interpose  a  plea  in  abatement  on  a<*eount  of  a  misnomer,  is 
matter  of  discretion  with  the  conrt  below,  and  is  not  revisable  by 
thiscomt.     Ilubhard  f.  lite  Slalf\  J(i4. 

A2.  MUnoHicr  ami  varianrr. — The  mere  mis-spelling  of  a  name,  whether 
of  the  defendant  or  a  third  person,  «loes  not  vitiate  an  indict meut, 
and  is  not  a  fatal  variance.  unle«s  th<^  differem'e  causes  a  material 
change  in  the  prcjnunciation  of  the  name.  ludFrfrood  r.  The 
State,  iV<?. 

4.'i.  Saiiip;  whether  if  Ui'Miion  for  f'ourt  or  jtirfj. — Whether  one  name  is  idem 
sonanx  with  another,  notwithstanding  a  ditlenmce  in  the  spelling 
of  the  two,  is  a  question  of  fact  for  the  determination  of  the  jury„ 
when  it  aris<»8  on  the  evidence  under  the  plea  of  the  general  issue, 
and  not  a  matter  of  law  for  the  dwision  of  the  crourt.     /  h.  J  JO. 

44.  MUnomer;  admlAAion  implied  from  >^Henc*>. — Issue  being  joineii  on 

the  plea  of  misnomer  in  a  criminal  case,  it  is  competent  for  the 
prose<rution  to  prove,  aa  an  implied  admission  by  the  defendant,, 
that  he  was  arraigncHl  and  tried  in  the  mayor's  court  by  the  same 
name  alleged  in  the  indictment,  without  interposing  any  objection 
on  the  ground  of  misnomer.     White  v.  The  Stat*',  If*-'), 

45.  Satfie;  relerancy  of  evidence  «j*  fo  custom  or  um^e, — (>n  the  trial  of 

such  issue,  the  alleged  misnomer  being  in  the  surname  of  the  de- 
fendant, who  was  a  younjj  mulatto  bov,  and  whose  mother,  testi- 
fying as  a  witness  for  hun,  was  called  by  the  surname  of  her 
former  owner,  and  statecl  that  his  name  was  also  the  same,  as 
alleged  in  his  plea;  evidence  of  the  fact  that,  ** after  the  war, 
negroes  took  their  surnames  from  their  former  owners  or  masters, 
and  negro  children  were  called  by  the  name  of  their  motherV 
former  owner  or  master,"  has  no  legitimate  tendency  to  prove  that 
the  defendant  thus  aoquire<i  his  surname,  and  is  not  relevant  or 
admissible  evi<lence  for  him.     lb.  Wo. 

Preliminary  Proceedi.mjs. 

40.  Prod'cdinijA  before  jnxt ire  of  the  peare,  under  narroht  ofarreM. — When 
a  person  is  arrested  on  a  charge  of  vagrancy,  or  other  offense  of 
which  a  justice  of  the  peace  has  jurisdiction  (( -ode,  ^  4<i28),  and 
brought  before  a  justice  for  trial,  it  is  the  duty  of  the  justice,  un- 
less the  defendant  demands  atrial  by  jury,***  to  determine  both 
the  law  and  the  facts,  and  award  the  punishment  which  the  law 
may  demand  "  (^  4(597) ;  but,  if  the  defendant  demands  a  trial  by 
jury,  the  justice  has  no  jurisdiction  to  try  him,  but  is  retjuired  U> 
bind  him  over  to  appear  at  the  next  term  of  the  Circuit  (or  City) 
Court,  to  answer  the  charge  (^  469o),  and,  on  his  failure  to  give 
bond  as  rei|uired,  to  commit  him  to  the  (bounty  jail  until  the  next 
term  of  said  court.     Ex  parte  Dunklin,  i/fl, 

47.  Inierroijating  aceu>ied  on  preliminary  examination. — The  practice  of 
examining  or  interrogatnig  an  accused  ])erson,  by  the  magistrate^ 
pending  the  preliminary  investigation  or  examination,  is  unwar- 
ranted by  the  principles  of  the  common  law,  is  not  authorize*!  by 
any  existing  statute,  and  is  contrary  to  the  spirit  of  the  constitu- 
tional provision  which  declares  that  no  person  shall  be  compelled 
t(3  y:ive  evidence  against  himself ;  and  statements  or  confessions 
made  by  the  accused,  in  response  to<juestions  thus  proiX)mide<l  by 
tlie  magistrate,  are  not  competent  evidence  against  him.  Kelly  v. 
The  StnU%  JU. 
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Rape. 

48.  Snfficl*'Hctj  of  indictment;  joinder  of  offensen  ;  election  by  prosecution. 

In  an  indictment  for  rape,  and  for  the  statutory  offeiise  of  having 
canial  knowledge  of  a  female  <'hil(l  iindei:  ten  years  of  age,  or  the 
abuse  of  «urh  <:hild  in  the  attempt  to  have  <'arnal  knowledge  of  her 
(Code,  ^^  4304,  4300),  it  is  sufficient  to  pursue  the  statutory  forms 
(Nos.  7,  8,  p.  1H)2) ;  the  offenses  may  l>e  joined,  in  different  counts, 
in  the  same  indictment ;  and  the  State  can  not  l>e  compelled  to 
elect  on  which  count  it  will  proceed,  when  the  evidence  on  the  trial 
discloses  that  the  female  was  over  ten  years  of  age  when  the  offense 
was  committed.     Beason  v.  The  State,  19 L 

Trksi'assixg  Cattle. 

49.  Permitting  Alock  to  trespans  on  lauds*  incloned  hy  common  fence  ;  char- 

acter of  fence. — ITndcr  the  statute  which  makes  it  a  misdemeanor 
for  any  person  occupying  or  cultivating  lands  under  a  common 
fence  with  otliers,  to  *'  turn  stock  of  anv  kind  into  such  inclosure, 
or  knowingly  suffer  such  stock  to  go  at  farge  therein,  without  a  suf- 
ficient guard  to  prevent  injury  to  croj^s"  (Code,  ^4414),  though 
the  inclosing  fence  should  be  subsUintial,  it  is  not  necessary  that 
it  should  be  a  statutory  fence  (Ih.  ^  1580).     Col^  v.  The  State,  J  Id. 

50.  Same  ;  constituents  of  offense. — A  conviction  can  not  Ije  had  under 

this  statute,  on  proof  that  the  defendant,  acting  in  goo<l  faith,  suf- 
fered his  hogs  to  range  at  large  in  an  extensive  woodland,  adjoin- 
ing the  inclosed  lands,  whence  they  made  their  way  into  the  in- 
closed lands  through  defects  in  the  common  fence,     lb.  216. 

51.  Same;   damages  and  fine. — The  damages   inflicted   by  the   sto<*k, 

which  the  statute  declares  "shall  be  held  a  part  of  the  penalty 
imposed  bv  the  court,  and  shall  go  to  the  partv  injured,*'  are  not 
a  part  of  the  line,  but  are  given  in  adilition  to  the  fine.     lb.  '216. 

Tkial  and  its  Incidents. 

52.  Setting  dag  for  trial ;  presumption  of  con' in  nance. — If  the  trial  is  not 

begun  on  the  day  set  for  it,  but  on  the  next  dav,  the  retioril  should 
properly  show  a  continuance  from  one  dav  to  the  other;  and  when 
the  record  is  silent,  such  continuance  will  be  presumed,  in  the  ab- 
sence of  all  evidence  to  the  contrary,  and  of  all  objection  in  the 
court  below.     Sylvester  r.  The  State',   *01. 

53.  Service  of  copy  of  Indictment  on  defendant ;  sufficiency  of  atpg. — In 

preparing  a  copy  of  the  indictment  for  service  on  the  licensed  in  a 
capital  case  (Code,  ^  4872),  the  clerk  should  include  in  the  copy  all 
the  indorsements  on  the  original ;  but  the  indorsement  of  the  pros- 
ecutor's name,  or  of  the  fact  that  there  is  no  prosecutor  i  //>.  ^  4778), 
being  matters  which  are  merely  directory,  and  the  omission  of 
which  d(x»s  not  affect  the  sufficiency  of  the  indictinwit,  their  omis- 
si<m  from  the  copy  does  not  affect  its  validity,  and  is  nut  an  irreg- 
ularity which  can  prejudice  the  defendant.  '  linhlxird  v.  The  State, 
104. 

54.  Objections  to  venire,  on  account  of  mistaken  in  names  of  jurors. — ^^lis- 

takes  in  the  names  of  persons  summoned  as  jurors  in  a  capital 
case,  or  discrepancies  in  their  names  lH>tween  the /v/*/r<' and  the 
copy  .served  on  the  defendant,  are  not  g(K)d  ground  for  (quashing 
tJie  venire.     lb.  104- 

55.  S/M'cial  venire  in  capital  case  ;  what  is  revisable. — The  number  of  ju- 

rors to  be  summone<l  in  a  capital  case  is  matter  of  discretion  with 
tlie  court,  provide<l  the  number  summone<l,  including  the  regular 
jurors  for  the  week  or  tt»rm,  is  not  less  than  fifty,  nor  more  than 
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one  hundred  (Code,  §  4874) ;  and  tlie  exerciKe  of  this  discretion  is 
not  reusable  on  error.     Th.  dG4. 

56.  Presence  of  defendant  in  court  when  verdict  is  received. — ^The  recitals 
of  the  judgment  in  this  case,  representing  the  trial  and  all  its  inci- 
dents as  one  continuous,  unbroxen  proceeding,  and  stating  that 
the  defendants  were  present  in  court  when  the  trial  was  begun, 
show  with  sufficient  certainty  that  thev  were  also  present  when 
the  verdict  of  the  jurv  was  returned  and  received.  Banks  dc  Wood 
r.  Th^  State,  ^22. 

hi.  Asking  defendant  to  show  causey  if  any,  against  judgment  on  verdict. 
When  the  record  recites  that,  before  sentence  was  pronounced  on 
the  defendants,  each  of  them  was  asked  what  he  had  to  say  why 
the  sentence  of  the  law  should  not  be  pronounced  on  him,  it  will 
be  presumed  that  the  inquiry  was  made  oy  the  court.,  or  in  ita  pres- 
ence, and  by  it«  authority,  in  proper  form.    Jb.  62-2, 

CUSTOM.     See  Criminal  Law,  45. 

DAMAGES. 

1.  Measure  of  damaaes  for  failure   to  deliver  freighf. — In  an  action 

against  a  railroad  companj'  as  a  common  carrier,  for  a  failure  to 
deliver  goods  received  for  transportation,  the  measure  of  damages 
is  the  value  of  the  goods  at  the  place  of  destination.  S.  d'  N.  Aia. 
Railroad  To.  r.  Wood,  >f.5/. 

2.  Same;  proof  of  value  of  goods. — In  an  action  against  a  railroad  com- 

pany as  a'  common  carrier,  to  recover  damages  for  its  failure  to  de- 
liver a  quantity  of  com,  received  by  it  for  transportation  from  one 
intennediate  station  to  another,  about  eighty  miles  apart,  the  value 
of  the  corn  at  the  place  of  delivery  to  the' railroad,  at  the  time  of 
its  deliver)',  is  relevant  and  competent  evidence  on  the  question  of 
its  value  at  the  point  of  destination.  (Stoxk,  J.,  dissenting.) 
Tb.  4oI. 

DKEDS. 

1.  D .script ion  (tf  premises  in  conveijanre. — When  a  conveyance  of  lands 

contains  a  particular  dewription  of  the  premises,  conveyed,  by 
which  they  can  lie  clearly  identified,  the  insertion  of  other  dest'^rip- 
tive  words,  which  are  inapplical)le,  or  incapal)le  of  definite  appli- 
cation, will  not  be  allowed  to  defeat  it.  Whitehead  d*  Son  r.  iMne 
cV  Hod  It' If  CnmparH/,  iiU. 

2.  Desrription  of  lands  in  sheriff" s  deed. — A  shcrifl''s  de<*d  for  land  sold 

under  execution,  descrilied  as  *'part  of  lot  number  .seventy  (70), 
fronting  on  (lallatin  street  fifty  (50)  feet,  and  extending  east wardly 
seventy-three  (73)  feet,"  though  ttKj  indefinite  to  authorize  a  re- 
covery, is  not  void  on  its  face  for  uncertainty ;  but,  the  lot  sold 
being* further  described  as  "  the  profKfrty  of  Isaac  Jemison  &  Co.," 
and  the  dimensions  of  lot  seventy  (70)  being  shown,  extrinsic  evi- 
dence would  be  admissible  to  show  that  Jemison  <fe  Co.  only  owned 
a  part  of  said  lot  corresponding  with  the  dimensions  given  in  the 
deed,  and  to  identify  that  portion.  Jlumcn  r.  liernsteitif  546. 
3«  Const  ntctiou  of  deed^  an  to  quant  it  i;  of  land  conveyed. — Where  the 
lands  conveyed  by  a  deed  are  described  by  their'subdivisons  and 
numbers  in"  the  llnited  States  survevs,  including  fractional  parts 
of  several  sections,  with  the  words  added,  "  making  in  all  five  nun- 
dred  and  twenty-seven  acres."  followed  bv  a  designation  of  the 
boundary  lines  on  each  side,  as  indicated  \)y  the  adjacent  lands 
and  the  river,  and  the  price  paid  is  a  gross  sum ;  the  words  specify- 
ing the  (quantity  are  mere  matter  of  description,  and  not  a  covenant 
warranting  the  quantity.     Rogers  v.  Peebles,  529. 
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4.  Parol  evidence  varyina  or  explaining  deed. — As  between  vendor  and 

purchaser,  in  the  absence  of  fraud  or  mistake,  the  deed  executed 
and  accepted  must  be  regarded  as  the  sole  memorial  and  expositor 
of  the  terms  of  the  contract  between  them,  and  parol  evidence  can 
not  be  received  to  vary,  contradict,  or  explain  it.    Ih,  5S9. 

5.  Parol  evidence  as  to  consideration  of  deed. — ^The  consideration  clause 

of  a  deed  is  always  open  to  unlimited  explanation,  except  for  two 
purposes :  1st,  a  party  to  the  deed  is  not  permitted  to  prove  a  con- 
sideration different  from  that  expressed,  if  thereby  the  legal  effect 
of  the  deed  is  varied;  2d,  when  payment  of  the  consideration  is 
recited  in  the  deed,  the  grantor  is  not  allowed,  by  disproving  that 
recital, to  establish  a  resulting  trust  in  himself.  M.  d-  M.  Railway 
Co.  V.  Wilkinson,  286. 

6.  Same, — ^The  owner  of  land  having  conveyed  a  lot  to  a  railroad  com- 

pany, reciting  in  the  deed,  as  its  consideration,  **one  dollar*'  in 
hand  paid,  **and  the  benefits  which  will  arise  to  the  grantor  from 
the  ownership  by  the  grantee  of  the  property  herebv  conveyed,'* 
the  deed  does  not  estop  him  from  showing,  as  an  additional  con- 
sideration, that  the  grantee  verbally  agreed  to  grade  a  part  of  an 
adjacent  lot  belonging  to  the  grantor,  and  to  remove  and  rebuild 
that  portion  of  his  warehouse  which  was  situated  on  the  lot  con- 
veyed by  the  deed,  and  maintaining  an  action  at  law  for  the  breac^h 
of  such  verbal  agreement.    J  b.  280. 

7.  Effect  of  adverse  possession  on  conveyance. — To  avoid  a  conveyance 

of  lands  made  by  one  who  is  out  of  possession,  on  the  ground  of 
adverse  possession  in  another,  it  is  not  necessary  that  the  adverse 
possessor  should  have  color  of  title,  nor  is  it  sufficient  to  show  only 
the  exercise  of  acts  of  ownership  by  him ;  to  avoid  the  conveyance, 
he  must  be  in  adverse  possession,  **  exercising  acts  of  ownership, 
and  claiming  to  be  rightfully  in  possession.'*  Humes  v.  Bernstein, 
546. 

8.  Construction  and  operation  of  deed;  queatians  for  court  and  jury. 

The  construction  of  a  deed  is  always  a  question  for  the  court ;  but, 
.  when  its  constniction  and  operation,  as  to  the  liniitH  and  bounda- 
ries of  the  lands  conveved,  depend  upon  extrinsic  parol  evidence, 
its  construction  and  effect  should  be  staled  to  the  jury  hypothet- 
ically,  so  that  they  may  pass  upon  the  facts.     lb.  .5^/;. 

9.  Possession  as  evidence  of  title;  unrecorded  deed . — The  open,  notorious, 

and  exclusive  possession  of  land  by  a  purchaser,  claiming  the 
land  as  his  own,  though  holding  under  an  unrecorded  deed,  is  con- 
structive notice  of  hi^  title,  whether  it  be  legal  or  equitable ;  but,  if 
the  purchaser  and  his  vendor  are  both  in  possession  when  the  deed 
is  executed,  and  there  is  no  change  in  the  pos.wsHion  after  its  exe- 
cution, a  third  person  would  not  be  charged  with  constructive 
notice  of  the  deed,  and  would  l)e  entitled  to  protection  against  it. 
Mci.arthy  v.  Nicrosi,  333. 

10.  Tax-sale;  deed  to  purchaser,  as  color  of  title. — When  lands  are  sold  for 

unpaid  taxes,  the  deed  to  the  purc^haser,  thougli  it  may  be  in- 
valid as  a  conveyance  of  the  title,  is  color  of  title,  when  possession 
has  been  taken  and  held  under  it;  and  is  admissible  as  evidence 
for  the  grantee,  or  one  holding  under  him,  to  show  the  extent  of 
the  i)088e8sion  according  to  the  boundaries  therein  descril>ed. 
Storall  r.  Fowler,  77. 

11.  Alienation  of  homestead ;   signature   and  acknowledgment   by  wife. 

Under  the  provisions  of  the  constitution  of  1868,  prior  to  the  pass- 
age of  the  act  approved  April  23,  1873,  a  mortgage,  or  other  alien- 
ation of  the  homestead,  acknowledged  by  husband  and  wife,  and 
certified  in  the  form  prescribed  by  the  statute  for  ordinary  convey- 
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ances.  was  sutticient  to  (•<)nvey  the  Ijoniestead.  Butts  r.  Brottgh- 
tott,  '294. 

See,  uIho,  KuArnri.KNT  Conveyaniks. 
DEPOSITION. 

1.  Of  nnn'iots  ill  thf  iHuitcutinry, — The  statutory  provisiona  regulating 

the  taking  of  depositions  of  eonvicts  in  the  penitentiary  (Code, 
^§  461. '5-1 4),  have  no  reference  to  their  competency,  but  leave  that 
to  l)e  det<*rminerl  bv  the  general  law.  P.  ii'  M.  hinnrance  <*<>.  r. 
Tunstall,  14-^.  '    ^ 

2.  (fhjevtion  to  otniipel*'urif  of  iritue$B;  ivhen  made,  or  naived. — (^ross- 

examining,  without  objection,  a  witness  whose  deposition  is  taken, 
is  a  waiver  of  objection  to  his  competency ;  but,  when  there  is  no 
cross-examination,  or  filing  of  cross- interrogatories,  the  objeftion 
may  be  made  at  any  time  before  the  trial  is  begun.  Ih.  14^. 
.*5.  Indonnnent  by  nninniaxioner,  showing  title  of  caiue. — The  H4tli  Rule 
of  Chancery  Practice,  requiring  the  commisjsioner  to  indorse  on  a 
iieposition  the  title  of  tluM^ause  in  which  it  is  taken  (Code,  p.  170), 
is  directory  merely,  and  the  failure  to  make  such  indoraoment 
does  not  render  the  deposition  inadmissible  a«  evidence.  Quarle* 
r.  (.'(tmpbelfj  64. 

4.  Objertionit  to  eridence  ;    when  and  how  made. — Wlien  interrogatories 

propounded  to  a  part^v,  as  a  witness  in  his  own  behalf,  call  for  ille- 
gal evidence,  objection  should  be  taken  before  tiling  cross-inter- 
rogatories; but  this  rule  does  not  prevail,  when  the  illegality  of 
the  evidence  is  unknown,  or  is  only  dis(*losed  by  the  answers. 
Binford'n  Adm'r  r.  Dement,  -^P/. 

5.  Same. — Objecting  to  interrogatories  which  call  for  illegal  evidence, 

without  more,  is  not  sufficient  to  bring  l>efore  the  cham*ellor  the 
question  of  the  aduiissibilitvof  the  evidence:  there  must  be,  also, 
written  exceptions  signed  \>y  counsel,  specifying  the  jwrtions  of 
the  testimony  sought  to  be  supnressed.     Jb.  J.9/. 

6.  Sgme. — Motions  to  supress  testimony,  founded  on  except  ions  duly 

Sled,  are  properly  heard  l)efore  entering  on  the  trial ;  or,  by  con- 
sent, they  may  be  heard  and  determined  in  connei'tion  with  the 
main  cause;  but,  when  the  parties  proceed  to  a  hearing  by  aj^ree- 
ment,  stipulating  that  the  chancellor  may  disallow  all  illegal  evi- 
dence, this  "rather  loijse  practice  has  a  tendency  to  cast  on  the 
chancellor  so  much  unnecessary  labor,  that  he  may  verj'  justly  re- 
fuse to  act  on  such  agreement.'*     lb.  4^^- 

DIVORCK. 

1.  Proof  of  rrnidence. — By  express  statutory  pn>vision  (Code,  ^  2691;, 
a  divorce  can  not  be  granted  on  the  ground  of  voluntary  abandon- 
ment, unless  it  is  all(»ged  and  proved  that  the  party  applying  for 
it,  whetiier  husband  or  wife,  has  been  a  bona  fide  resident  of  this 
State  for  three  years  next  before  the  filing  of  the  bill ;  and  Uie 
statute  being  intended  to  guanl  against  frauds  on  the  jurisdiction 
of  the  court,  while  the  fact  of  such  residence  may,  like  any  other 
fact,  be  J) roved  by  cinni instances,  tlie  court  will  not  act  upon  proof 
of  circumstances* which  are  not  in  themselves  conclusive,  when  it 
is  apparent  that  the  fact,  if  it  exists,  can  be  established  by  direc;t 
anti  indisputable  (evidence.     Hendricks  v.  HendriekSj  tS2. 

DOWER. 

1.  When  widow,  harimj  separate  estate,  in  not  entitled  to. — ^When  it  is 
shown  that  the  value  of  the  husband's  lands  does  not  exceed  $350, 
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and  that  tlie  widow  owned,  at  the  time  of  her  husband's  death, 
lands  worth  more  than  $100  as  her  statutory  estate  (Code,  ^  2715), 
she  is  not  entitled  to  dower.      Wigghm  v.  Xeuhern/,  ^4^). 

KASKMKNT. 

1.  Flow  of  fratei'.'i  from  upper  lands   upon   loirer. — VV^hen  two  adjacent 

tracts  of  land  InOonj?  to  difierent  persons,  the  U[>j)er  or  dominant 
tract  has  a  natural  easement  or  servitude  in  the  lower,  for  the  dis- 
charge of  all  watt»rs  falling  or  accumulating  from  natural  causes 
on  the  surface ;  and  any  interference  with  this  right,  or  obstruction 
of  it,  by  the  owner  of  the  lower  tract,  by  the  erecftion  of  an  em- 
bankment on  his  own  land,  whereby  the  wat^^rs  are  thrown  back 
upon  the  upper  trac^t,  or  their  natural  flow  bbstrncted,  is  a  private 
nuisance  which  a  court  of  ecjuity  will  enjoin  and  abate.  Xhiiu' 
gcr  r.  Sorvumd,  i'/r. 

2.  ha/f'intint  in  prirttfc  Hf.irer. — \  written  con tracrt  between  the  owners 

of  two  adjacent  lots,  by  which  it  is  stipulated  that  a  sewer  shall 
be  constructed,  at  their  joint  expense,  tliraugh  the  lower  lot,  for 
the  drainage  of  water  from  the  upper,  operates  in  the  nature  of  a 
grant,  and  passes  to  the  owner  ot  the  upper  lot,  when  the  sewer 
has  been  <!onstructed,  a  private  easement  in  the  lower,  or  an  in- 
corporeal interest  in  the  soil  over  which  the  sewer  runs.  yfrCar- 
Ihii  r.  NifroHt\  <"?»'?,.'. 

3.  Rf vocation  of  ra^ftnent. — A  wwer  having  been  constructed  through 

defendant's  lot,  at  the  joint  exj)ense  of  himself  and  plaintiff  (who 
owned  the  adjoining  up|>er  lot),  under  a  written  agreement  entered 
into  while  defendant  was  an  infant,  his  disatiirraanee  of  the  con- 
tract on  attaining  his  majority  would  operate  as  a  revocation  of  the 
easement  created  by  it ;  and  plaintifi's  continued  use  of  the  sewer 
after  such  disaffirmance  and  revocation,  would  be  a  nuisance,  which 
defendant  might  abate  by  obstructing  the  sewer.     Ih.  ,^H.L 

KJIXTMKNT. 

1.  When  mortgagee  mag  n)aintain   ejerfment;   demand,  or  notice  to  quit. 

After  the  law-<lay  of  a  mortgage,  default  having  been  made  in  the 
payment  of  the  secured  debt,  the  mortgagee  may  maintain  eje<»t- 
ment  for  the  property,  without  a  pr(»vious  deniand,  or  notice  to 
<juk  first  given  to  the  mortgagor.     Strang  v.  Moog,  400. 

2.  \Vhot  will  AOHtain  aHion  — .V  <'harge  given,  instructing  the  jury  that, 

*M)efore  they  can  tind  for  the  plaint itl',  they  must  be  convinced 
from  the  evidence  that  he  was  seiz(?d  and  iM)ssessed  of  the  lands 
sued  for  before  the  bringing  of  this  suit,  and  that  since  said  pos- 
session accrued  defendant dispos^iesseil  him," — thouf;:h  susceptible 
of  a  construction  which,  by  re({uiriuga<?tual  possession  on  the  part 
of  the  plaintill',  as  an  essential  (Element  of  his  right  to  recover, 
would  assert  an  erroneous  proposition,  is  yet  susceptible  also  of  an- 
other construction,  which  would  assert  a  correct  proposition — that 
is,  that  the  plaintifl'  must  have  had  a  seizin  in  law,  giving  him  a 
constructive  possession,  or  drawing  to  it  the  right  of  immediate 
|>08session.     Callan  r.  Mr  Daniel  ^  0*i. 

3.  Jyinrl aimer,  or  Aatement  limiting  plea  of  not  guilty. — In  ejectment,  or 

the  .statutory  ai-tion  in  the  nature  of  ejectment,  when  the  defeml- 
ant  disclainis  as  to  a  portion  of  the  premises  sued  for,  he  is  re- 
quired to  *'  state  distinctly  upon  the  retronl  the  extent  of  his  pos- 
session" (Code,^  296**5);  which  statement  must  designate  with 
reasonable  certainty  the  part  as  to  which  he  dis(;laims,  or  the  part 
as  t<j  which  he  defends,  and,  if  wanting  in  that  requisite  certainty, 
maybe  stricken  from  the  record  on  motion,  leaving  the  plea  of 
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not  guilty  to  operate  as  an  admission  of  possession  of  the  entire 
premises ;  but  it  is  not  subject  to  demurrer,  on  account  of  such  un- 
certainty or  indefiniteness.    lb,  96. 

4.  Possession  as  evidence  of  title. — A  plaintiff  in  ejectment  may  recover 

upon  proof  of  possession  merely,  as  against  an  intruder  or  tres- 
passer, or  one  who  does  not  show  a  better  right ;  but  possession  is 
presumed,  in  the  absence  of  all  evidence  to  the  contrar>%  to  be 
rightful,  and  in  nubordination  to  the  true  title ;  and  the  burden  of 
proving  it  to  be  adverse,  as  against  the  owner  of  the  legal  title,  is 
on  the  party  asserting  it.     Dotkard  v.  Deiuon,  541. 

5.  Claim  for  valuable  improvements^  and  liability  for  rent. — >^Tien  the 

defendant  suggests  on  the  record  adverse  possession  for  three  years 
before  the  coramencenient  of  the  suit,  and  the  erection  of  valuable 
improvements,  the  statute  makes  provision  for  the  manner  in 
which,  if  the  suggestion  is  found  true,  the  value  of  the  improve- 
ments and  of  the  use  and  occupation  of  the  land  shall  be  set  off 
against  each  other  (Code,  ^  2961-54) ;  but,  he  is  not  entitled  to 
compensation  for  such  improvements,  unless  thev  were  erected 
under  **  the  bona  fide  belief  that  the  property  was  his  ;**  and  if  the 
jury  find  that  he  erected  them  *'  in  the  mistaken  but  honest  belief 
that  the  land  was  covered  by  his  deed,  but  with  no  intention  of 
claiming  the  lot  if  not  embraced  in  his  deed,  then  he  will  be  entitled 
to  the  value  of  his  improvements,  but  must  answer  for  rents  dur- 
ing the  time  they  were  l)eing  put  up."     Humes  r.  Bernstein,  o4o. 

ELECTION. 

1.  Election  by  rrcditoVy  to  take  under  or  against  assignment — A  creditor, 

secured  i)y  an  assigimient  of  property  voluntarily  executed  bv  the 
debtor,  mav  elect  whether  he  will  accept  its  provisions,  or  will  as- 
sert his  rights  independent  of  it;  but  he  must  accept  or  reject  it  as 
an  entirety,  and  can  not  accept  it  in  part  an<i  re[>udiate  it  in  part — 
he  can  not  claim  both  under  and  against  it.    Hatchett  v.  Blanton,  4^.f, 

2.  Same. — A  general  recital  in  the  as.signment,  that  it  is  the  purpose 

and  intention  of  the  grantor  to  appropriate  the  property  assigned 
to  the  payment  of  partnership  ancl  individual  debts  as  a  court  of 
equity  would  marshal  the  asset.**,  does  not  authorize  the  court,  at 
the  instance  of  a  secured  creditor,  to  diange  or  subvert  the  uses 
expressly  declared,  and  to  appropriate  pro|)erty  to  the  pavment  of 
partnership  <lel)ts,  on  the  ground  that  it  is  in  fact  partnership  prop- 
erty, when  the  deed  treats  it  as  individual  property,  and  directs  its 
appropriation  tirst  to  the  payment  of  individual  debts,     fb.  4^S. 

3.  Katijicatlon  of  uuaulhorized  sale. — It  is  a  plain  principle  of  right  and 

justice,  that  where  there  is  an  unauthorized  sale  of  property,  real 
or  personal,  the  owner  can  not  take  and  hold  the  purchase-money, 
and  yet  reclaim  the  property ;  if,  with  knowledge  of  the  facts,  lie 
elects  to  take  the  benefits  of  the  sale,  he  can  not  afterwards  repu- 
diate it,  to  tiie  injury  of  the  pun'haser;  and  this  principle  applies 
eciually  to  void  and  voidable  sales.     Sloan  v.  FroOiingham,  589. 

ERROR  AND  APPEAL: 

1.  Whoi  iipiteal  lien. — According  to  the  settled  practice  of  this  court, 

an  appeal  lies  from  an  order  refusing  to  grant  a  statutory- rehearing 
after  final  judgment  at  law  (Code,  ^^  316(MJ8),  because  such  re- 
fusal is  a  final  judgment;  but,  if  a  rehearing  is  improperly  granted, 
the  remedy  for  the  correction  of  the  error,  before  final  judgment 
in  the  case,  is  by  mandamus.     CySeal  r.  Kelly,  559. 

2.  When  appeal  lies  from  nonsuit. — An  appeal  is  given  by  statute  from 

a  judgment  of  nonsuit,  when  taken  on  account  of  the  adverse  rul- 
ings of  the  court  on  questions  arising  during  the  trial  which  do  not 
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appear  of  record,  and  which  must  be  reserved  by  bill  of  exceptions 
(Code,  §  3112) ;  but  the  statute  does  not  apply  to  rulings  on  the 
pleadings,  which  are  a  part  of  the  record  proper.  Ilursi  <t*  Mr- 
Whorter  v.  Bell  d*  Co.,  SS6. 

3.  Appeal  by  Stale. — Under  the  statute  giving  the  State  a  right  of  appeal 

in  a  criminal  case,  when  the  statute  under  which  the  inaictment  was 
found  is  held  to  be  unconstitutional  (Sess.  Acts  1880-81,  p.  65),  the 
record  must  affirmatively  show  that  the  constitutionaUtv  of  the 
statute  was  assailed  by  demurrer,  and  that  the  court  helcf  it  to  be 
unconstitutional ;  and  when  the  reconl  docs  nut  aftinnatively  show 
this,  the  appeal  will  be  dismissed.     The  State  v.  BauennaUfSoJ. 

4.  Appeal  or  ivnt  of  ermr  bond  in  Federal  courta;  costs  recoverable  on 

affirmance,  though  bond  not  operative  as  supersedeas. — In  an  action 
on  an  appeal  or  writ  of  error  uond,  given  on  the  removal  of  a  judg- 
ment from  a  Circuit  Court  to  the  Supreme  Court  of  the  United 
States,  and  conditioned  that  the  appellant  or  j)luintifl*  *'  shall  prose- 
cute said  writ  of  error  to  effect,  and  answer  all  damages  and  costs  if 
he  fail  to  make  his  plea  good"  (U.S.  Rev.  Stat.  §^  1,000  et  sea.), 
although  the  bond  may  not  operate  as  a  supersedeas  of  the  juag- 
ment,  a  recovery  may  be  had  for  the  costs  of  the  api)eal,  if  the 
judgment  is  affirmed.'    ("rovder  r.  Morgan,  ^,15. 

5.  Same;    when  operative  a^  suitersedeas. — Under  the  United  States 

statutes  regulating  writs  of  error  and  ajmeals  CJiev.  Stat.  ^^  1,000 
etseq.),as  judicially  construed  by  the  Federal  courts,  the  bond 
does  not  operate  as  a  supersedeas  of  the  jud^znient,  unless  it  is  ap- 
proved by  a  justice  or  judge  of  tlu»  Circuit  Court,  and  a  copy  of  the 
writ  of  error  is  deposited,  for  the  adverse  i>arty,  with  the  clerk  of 
said  court-     /  b,  oSo. 

6.  Transcript ;  what  is  part  of  record. — On  ai)peal  from  a  decree  ren- 

dered on  tinal  settlement  of  an  exetnitor's  accounts,  a  pai>er  copied 
into  the  transcript,  purporting  to  ]>e  the  Uvst  will  and  testament  of 
the  decedent,  but  not  appearing  to  have  been  admitted  to  probate, ' 
nor  made  a  part  of  the  record  bv  bill  of  exceptions  or  appropriate 
reference,  can  not  be  considered  for  any  pur^KWH*.  Pinuey  v.  Wer- 
born,  58. 

7.  Same ;  bill  of  particulars. — **A  list  of  the  items  composing  the  ac- 

count sued  on  '*  (Code,  §  2984;,  like  a  bill  of  particulars  at  common 
law,  is  not  a  part  of  the  record,  unless  made  so  by  bill  of  excep- 
tions; and  when  not  so  presi»nted,  it  can  not  be  considered  by  this 
court  for  any  purjK)se.     I  la  yen  v.  Woods,  iU. 

8.  Contents  of  transcript. — The  court  criticises  the  manner  in  which 

the  transcript  in  this  case  is  made  out,  condemning  the  repetition 
of  the  record  of  a  chancery  suit  twice  copied,  and  declaring  ** there 
never  was  any  occasion  for  making  the  opinion  of  this  court  in  that 
case  a  part  of  the  record."     Lipscomb  v.  MciHellan,  15 L 

9.  Transcript ;  copy  of  opinion  on  former  appeal. — On  a  second  appeal 

in  a  chancery  cause,  the  copy  of  the  former  opinion  of  this  court, 
which  was  certified  to  the  lower  court  for  its  guidance,  should  not 
be  included  in  the  transcript;  and  if  included,  no  costs  will  be 
allowed  for  it.  Lake  v.  Security  Loan  Association,  'J07  ;  Life  Asso- 
ciation V.  Neville,  517. 

10.  What  18  available  on  error. — On  appeal  from  a  decree  sustaining  a 

demurrer  to  a  bill  for  want  of  equity,  this  court  will  consider  only 
the  causes  of  demurrer  specifically  assigned,  and  will  not  regard 
other  defects  which  are  amendable ;  at  least,  when  the  bill  is  not 
fatally  wanting  in  equity.     Humphreys  v.  Burleson,  1. 

11.  Error  without  injury  in  admission  of  evidence. — Error  in  the  exclu- 

sion of  a  deed  as  evidence,  when  oflered  in  connection  with  the 
certificate  of  acknowledgment  only,  is  cured  by  the  subsequent  ad- 
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miflHion  of  the  deed  on  proof  of  execution  by  the  attesting  wit- 
nesseH.     Callan  r.  Mr  Daniel,  .%'. 

12.  KrrorH  not  prejudicial  to  appellant. — An  aj^pellant  can  only  com- 

plain of  errors  which  are  prejudicial  to  him;  hence,  in  a  cbanci»ry 
cause,  a  controversy  arinin^  between  two  or  nion»  defendants  un- 
der a  i-ro8s-bill,  one  of  them  can  not  assign  as  error  the  dismissal 
of  the  orig:inaI   bill.     Oilman,  Sonxd't'o.  r.  \.  O.  <i-  S.  Railn^jd 

Co.,    'fi)*i. 

13.  Same. — A  party  can  assign  as  error  only  matters  which  an*  prejudi- 

cial to  him;  ermneous  rulinjss,  pivjudicial  toothers,  but  not  mju- 
rious  t4>  him,  an*  not  avuilaV)le  to  reverse  the  judgment.  Kidnva  t\ 
Farletf,  J/^^, 

14.  Error  trithout  injur jf  in  overruling  detnurrer. — When  jiersons  who 

have  no  interest  in  the  subject-matter  of  the  suit,  and  against 
whom  no  n^lief  is  praved,  are  improperly  joined  as  defendants  to 
a  bill,  the  misjoinrfer  I's  a  defense  personal  to  them,  and  the  other 
defen<lant8  can  not  take  advantage  of  it ;  but,  if  the  other  defend- 
ants demur  on  account  of  such  misjoinder,  a  de<-.ree  sustaining  the 
demurn'r.  but  without  dismissing  the  bill,  is  error  without  injury 
to  the  complainant.     Xortrood  r.  M.  d'  (\  Railroad  Co.,  .>6%?. 

15.  Revision  of  judgment  on   fartA. — When  a  (juestion  of  fact,  arising  on 

the  hearing  of  a  motion,  is  necessarily  submitted  to  the  decision  of 
the  court  without  the  intervention  of  a  jury,  the  decision  will  not 
l)e  reversed  bv  this  court  on  appeal,  unless  it  is  clearlv  erroneous. 
Totferi  tt*  Bro.'r.  Sale  dr  ( 'o.,  4^8. 

16.  dutnrellor*.^  opinion  and  decree  differing. — When  the  chancellor-s 

written  opinion,  accompanying  his  decree,  ^^s  beyond  tiu?  decree, 
an  affirmance  of  his  decn»e  by  this  court  is  not  an  affirmance  of 
the  opinion :  and  a  repugnancy  between  that  opinion  and  his  sec- 
ond decree,  n^ndered*  after  theaffirmance,  is  not  available  as  error 
on  a  second  appeal.     McWilliam^  r.  Jenkinf(j  480. 

17.  HeviMitrn  of  chancellor's  deciition  on  facts. — This  court  will  not  dis- 

turb the  chancellor's  decision  on  a  disputed  question  of  fact,  when 
the  record  does  not  clearlv  show  that  he  erred.     B'ttts  r.  Brough- 

18.  Same. — This  general  rule  applies  in  this  particular  case  with  greater 

force  than  usual,  since  the  chancellor  had  before  him  the  original 
writing,  the  genuineness  of  which  was  in  issue,  and  other  writings 
admitted  to  be  genuine,  none  of  which  an»  before  this  court. 
Moon'i*  Adm^r  v.  ('rounder,  7U. 

19.  Revision  of  chancellor^ s  rulings  ott  exceptions  to  register's  report. — On 

appeal  from  the  chancellor's  decree  overruling  exceptions  to  the 
register's  report  upon  matters  of  account,  dependent  upon  the  reg- 
ister's conclusions  from  the  evidence  adduced  before  him,  this  court 
will  indulge  all  reasonable  presumptions  in  favor  of  the  register's 
rulings,  and  will  not  disturb  them  unless  they  are  clearly  shown 
to  be  wrong.     Wintrr  v.  Hanks,  4^9. 

20.  What   is  revisahle  in  criminal  case. — The  number  ol  jurors  to  be 

summoned  in  a  capital  case  is  matter  of  discretion  with  the  court, 
provided  the  number  summoned,  including  the  regular  jurors  for 
the  week  or  term,  is  not  less  than  fifty,  nor  more  than  one  hun- 
dred (Code,  §  4874) ;  and  the  exercise  of  this  discretion  is  not  re- 
visable  on  ernjr.     Hubbard  v.  The  State,  164. 

21.  Same. — Whether  the  defendant  shall  be  permitted  to  withdraw  the 

plea  of  not  guilty,  and  interjwse  a  plea  in  abatement  on  account  of  a 
misnomer,  is  matter  of  discretion  with  the  court  below,  and  is  not 
revisable  by  this  court.     lb.  164. 

22.  Presumption  in  favor  of  judgment. — When  objection  is  made  to  the 

competency  of  a  witness,  on  account  of  a  conviction  of  embezzle- 
ment, and  the  objection  is  sustained  by  the  court  below,  this  court 
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will  not  indulge  the  presumption,  unless  the  record  repels  it,  that 
the  aet  would  have  been  lanieny  at  couniion  law.  /'.  d-  M.  In- 
surance Co.  V.  Tunatan,  1/f!^. 
23.  ,S«m/\— On  final  settlement  of  an  executor's  accounts,  wlien  the  re- 
cord fi^owA  that  the  decedent  left  a  widow  and  minor  child  sur- 
viving him,  and  the  decree  re<*ites  that  the  infant,  *'  under  the  con- 
struction of  the  will  of  the  deceased,  is  not  a  necessary  party  to  the 
settlement,''  but  the  will  itself  is  not  set  out,  nor  Its  provisions 
anj"  where  shown  by  the  record ;  this  court  am  not  assume,  con- 
trary to  these  recitals,  that  the  decedent  died  intestate,  thereby 
making  the  child  a  necessarv  party  as  a  distributee,  nor  that  the 
will,  properly  construed,  made  the  child  a  necessary  party  as  a 
legatee  or  devisee.     Phtn^'if  r.  nvWw>r;<.  .7^. 

ESTATES  OK  DKi^KDENTS. 

1 .  AdinhtintratloH  ofanHfts;  gorerued  hij  what  lav. — As  against  creditors, 

seeking  t^»  enforce  satisfatttion  of  their  claims  out  of  the  assets  of 
their  deceased  debtor,  the  administration  of  the  assets  is  governed 
by  the  law  of  the  place  where  the  personal  representative  acts, 
and  where  he  was  appointed,  without  regard  to  the  domicile  of  the 
creditor,  or  of  the  nebtor  at  the*,  time  of  his  death.  Junejn  v. 
Drewnjf  311. 

2.  Staitiie  of  nowHaim;  for'ngtt  debtit. — The  statute  of  non-claim  en- 

acted in  1815,  which  continued  in  force  until  the  adoption  of  the 
Code  of  1852,  expressly  excepted  from  its  operation  **  debts  con- 
tracted oat  of  this  State"  (Clay's  Dig.  11)5,  §  17) ;  but  this  exception 
being  entirely  omitted  from  the  present  statute  (Code,  ^§  2597-8), 
the  courts  have  no  power  to  iucorporat-e  it.     J h.  .ill. 

3.  Same;  eoiwltiHirfneHS  of  judgment  or  decree. — A  judgment  and  decree 

rendered  in  an  administration  suit  in  Virginia,  wnerethe  deceasecl 
debtor  died,  however  conclusive  against  the  widow,  heirs  and  tle- 
visees,  who  were  parties  to  the  suit,  as  to  the  validity  and  justness 
of  the  claims  of  creditors  which  were  presented  anrl  allowed,  can 
not  prevent  the  operation  of  the  Alabaiua  statut*^  of  non-claim, 
when  pleaded  by  them  and  the  personal  representative  appointed 
here,  m  bar  of  a'  suit  here  institute<l  to  enforce  satisfaction  of  the 
claims  out  of  lands  in  Alabama.    lb.  Sil, 

4.  Petition  to  aell  lands  for  payment  of  debtft;  pteadingx  and  defenses. 

In  a  proc^eeding  before  the  Probate  ( 'ourt  for  an  order  to  sell  lands 
for  the  payment  of  debts,  the  technical  rules  of  pleading  can  not 
be  strictly  applied.  It  is  not  necessary  that  the  petition  should 
particularly  de«4;ril>e  the  debts,  to  the  payment  of  which  the  lands 
are  soughtto  be  subjected ;  the  answer  of  the  heir  or  devisee,  de- 
nying the  existence  of  the  asserted  debts,  may  be  in  terms  eoually 
general ;  and  on  the  issue  thus  forme<l,  the  burden  of  proof  being 
on  the  administrator,  if  the  debts  proved  are  open  to  any  legal  de- 
fense, which  would  be  available  against  an  action  by  the  creditor, 
that  defense  is  equally  available  to  the  heir  or  devisee,  (iayle's 
Adm^r  r.  Johnston,  254. 

5.  Parties  to  proceeding;  appointment  of  administrator  ad  litem. — On  an 

application  V)y  an  administrator  for  an  order  to  sell  lands  for  the 
payment  of  debts,  which  is  contested  by  the  heirs  or  devisees,  tlie 
administrator  is  their  adversary,  whether  he  is  personally  a  creditor 
or  not ;  and  there  can  be  no  nei^essity  for  the  appointment  of  a 
special  administrator  ad  litem  (Code,  ^  2625).    Jh.  254. 

6.  Averments  of  petit  ion  ^  as  to  debts  and  insufficiencg  of  personal  assets. 

A  petition  by  an  executor,  or  administrator,  for  an  order  to  sell 
lands  for  the  pavment  of  debts  (Code,  ^^  2450,  2455),  must  allege, 
among  other  things,  tlie  existence  of  debts,  their  actual  or  esti- 
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mated  amount,  and  the  inBufficiency  of  the  personal  assets  to  pay 
them ;  tliough  it  is  not  necessary  to  give  a  particular  description  of 
either  the  debts  or  the  assets,  that  being  mere  matter  of  proof. 
Quarles  v.  Campbell,  64. 

7.  Proof  of  **  ner('s8iti/  for  sale.*' — The  "necessity  for  the  sale"— that 

is,  the  existence  and  amount  of  valid  debts,  and  the  insufBcient 
value  of  the  available  personal  assets — must  be  proved  by  the 
depositions  of  disinterested  witnesses,  testifying  to  facts  within 
their  personal  knowledge ;  but  it  is  not  necessary  to  prove  affirma- 
tively tliat  the  witnesses  are  disinterested,  since  that  fact  will  be 
presumed  in  the  absence  of  proof  to  the  contrary.    lb.  64. 

8.  Sale  of  lands  to  pay  debts;  jurisdiction  of  courtf  and  conclusiveness  of 

decree, — The  jurisdiction  of  the  Probate  Court  ti>  order  a  sale  of 
lands  belonging  to  a  decedent's  estate,  for  the  payment  of  debts, 
attaches  on  the  filing  of  a  petition  by  the  personal  representa- 
tive, showing  a  necessity  for  the  sale;  and  when  the  jurisdiction  of 
the  court  has  thus  attached,  and  an  order  of  sale  has  been  rendered, 
such  order  is  conclusive  as  to  the  insufficiency  of  the  personal  as- 
sets, and  the  existence  of  of  debts  for  which'the  lands  are  liable, 
and  it  can  not  be  collaterally  impeached  on  account  of  irregulari- 
ties in  the  pro<*eedings.    Fo.ncorth  v.  White,  224, 

9.  Description  of  lands  in  petition. — **  Eighty  acres  of  land,  lying  north 

of  Courtland,  and  east  of  Lamb's  Ferry  road,"  without  oUier  de- 
scriptive words  in  the  petition,  is  not  a  sufficient  description  of  the 
laiias  sought  to  be  sold  (Code,  §  2450),  but  is  void  for  indefiniteness 
and  uncertainty,     (iilchrist  v.  Shackelford,  7. 

10.  Averments  of  hill  btf  purchaser,  to  compel  conveyance  of  legal  titU. 

When  a  purchaser,  or  sub-purchaser,  of  lands  sold  by  an  adminis- 
trator under  an  order  or  aecree  of  the  Probate  Court,  files  a  bill 
in  equity  in  the  nature  of  a  bill  for  specific  perfonnance,  seeking 
to  obtaiii  a  convevance  of  the  legal  title  from  the  heirs,  and  to  en- 
join an  action  at  faw  by  a  succeeding  administrator,  he  must  aver 
and  prove  the  facts  which  gave  the  court  jurisdiction  to  order  the 
sale;  and  the  averment  of  mere  legal  conclusions — as,  "appropri- 
ate allegatitms,"  " proper  parties.'*  "legal  grounds,"  etc. — ^is  not 
Ruftlcieut.     Ih.  7. 

11.  Proof  of  profredin(fs  authorizing  sale. — When  the  averment^  of  the 

bill  are  denied,  the  onus  of  proxnng  the  facts  necessarj'  to  support 
the  order  and  sale  is  on  the  complainant ;  and  these  facts  are  prop- 
erlv  proved  by  a  transcript  from  the  record  of  the  Probate  Court, 
if  in  existence;  and  if  the  record  has  been  lost  or  destroyed,  it 
must  be  proved  as  other  disputed  facts  are  proved.     lb.  7. 

12.  Application  of  purchase-money  to  debts  of  estate  ;   correspondence  of 

allegations  and  proof. — If  the  complainant  fails  to  prove  the  facts 
neces.sary  to  sustain  the  validitv  of  the  sale,  he  can  not  have  relief 
because  the  proof  shows  that  the  pun-hase-money  was  applied  in 
paving  the  debts  of  the  estate,  when  the  fact  is  not  averred  in  the 
bill.     lb.  7. 

13.  Decadent's  eMate:    removal  of  settlem'int  into  equ it tf. — The  settlement 

of  a  decedent's  estate  can  not  }>e  removed  into  equity  by  the 
personal  representative,  in  any  case,  or  at  anv  time,  without  the 
assijjimient  of  some  particular  ground  of  equitaY)le  jurisdiction;  nor 
can  it  be  removed  at  the  instance  of  a  distributee,  or  other  party 
beneficially  interested,  after  the  jurisdiction  of  the  Probate  Court 
has  attache<l  and  commenced  to  l)e  exercised,  unless  some  ques- 
tion of  special  equitable  cognizance  is  involved,  which  the  Pmbat« 
Court  is  incompetent  to  determine.     Shackelford  v.  Bankh'ad,  476. 

14.  Insolvent  estate;  rcMioval  of  settlement  into  equity. — When  a  dece- 

dent's estate  has  been  declared  insolvent,  it  requires  a  ver>»  clear 
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and  strong  ea«e  to  justify  the  removal  of  the  settlement  into  a  I'Oiirt 
of  equiU'.  I  h.  Jf7('u 
15.  Sanw. — The  omission  from  the  inventory  of  property  which  ought  to 
have  heen  inohided,  tiie  waste  or  ronversion  of"  assets,  and  tlie 
failure  to  make  a  settlement,  being  matters  which  are  within  the 
iurisdiction  of  the  VTobate  Court,  and  as  to  which  its  powers  are 
fully  adequate  to  grant  relief,  furnish  no  ground  for  a  resort  to  a 
court  of  e<iuity  by  a  creditor.     lb.  4'^G, 

KSTOrPEL. 

1.  By  deed. — The  owner  of  land  having  conveyed  a  lot  to  a  railroad 

company,  re^nting  in  the  deed,  as  its  consideration,  **one  dollar" 
in  hand  paid,  '*and  the  bentits  which  will  arise  to  the  grantor  from 
the  ownership  by  the  grantee  of  the  property  hereby  conveved," 
the  deed  does  not  estop  him  from  showing,  as  an  wlditional  ctm- 
sideration,  that  the  grantee  verbally  agree<l  to  grade  part  of  an  ad- 
jacent lot  belonging  to  the  grantf)r,  and  to  remove  and  rebuild  that 
portion  of  his  warehouse  which  was  situated  on  the  lot  conveved 
Dy  the  deed,  and  nuiintaining  an  ac'tion  at  law  for  the  breach  of 
such  verbal  agreement.     M.  d-  }f.  Railwoft  (''*-  ''■  WilhiuKony  JSO. 

2.  KqvHable  t'Aloppel. — Where  a  mortgagee  of  lands  indorses  on  the 

mortgage  a  receipt  for  the  secured  debt  before  its  maturity,  and  in- 
trusts it  to  the  possession  of  the  mortgagor,  ])ursuant  to  an  agree- 
ment between  them;  and  the  mortgagor,  being  in  possession  of  the 
lands,  sells  and  conveys  them  to  a  thinl  person,  to  whom  he  also 
shows  the  mortgaj^e  and  indorsement  there<in  ;  the  mortgagi^  can 
not  be  established  and  enforced  against  such  purchaser,  after  he 
has  paid  the  purcha.se-money  without  notice  of  the  agreement. 
Turner  v.  Fliinty  oSJ. 

3.  As  to  the  conclusiveness  of  judgments,  see  JrixsMKNTS  and  De- 

crees. 

KVIDENCE. 

Admissibility  a.nd   Relevancy. 

1.  3fflp,  or  diaqrtim  ;   when  luimittaihle  ax  evidence. — A  surveyor,  or  ex- 

i)ert,  testif>'ing  as  to  the  form,  configuration,  (»r  dimensions  of  the 
land  in  controversy,  may  introduce  a  map  or  (Hagram,  made  by 
himself,  to  aid  in  making  his  testimony  intelligible ;  and  such  map 
or  diagram  may  then  be  submitted  to  the  jur>\  to  aid  them  in  un- 
derstanding or  remembering  his  testim  my.  But  su(;h  ma)  or  dia- 
gram is  not  prima  facie  or  presumptively  correi't,  unless  prepared 
by  a  county  surveyor,  after  notice  to  the  party  in  adverse  interest, 
as  provided  by  the  statute  (Code,  §  8(58) ;  and  not  having  been  so 
prepared,  but  made  by  the  witne.ss  without  having  the  title-pai>er8 
before  him,  and  admitted  by  him,  on  examination  of  the  deeds,  to 
be  incorrect,  it  should  not  be  allowed  to  go  to  the  jury  for  any  pur- 
pose.    Humes  r.  BernHein^  .5^6*. 

2.  hvidence au  to  termn  of  agreement  for  tranHfer  of  nnte  an  rjjllateral  se- 

curity.— In  an  action  against  the  maker  of  a  negotiable  promissory 
note,  proved  to  have  been  given  for. the  accommodation  of  the 
payees,  and  bv  them  transferred  to  the  plaintiti'bank  as  collateral 
security  for  a  loan;  the  defen.se  being  want  of  consideration,  and 
the  terms  of  the  agreement  for  the  transfer  being  controverted — 
whether  it  was  subseciuent  to  the  loan,  or  was^made  un<ler  an 
agreement  contemporaneous  with  the  loan  ;  the  fact  that  no  por- 
tion of  the  money  loane<l  was  drawn  out  of  the  bank  until  after 
the  transfer  of  the  note,  is  relevant  and  competent  evidence  for 
the  plaintiflT.  Hoykin  v.  Bank  of  Mobiley  J<L\ 
42 
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3.  Proof  of  value  of  goods. — In  an  action  against  a  railroad  conix>any 

as  a  common  canrier,  to  recover  damages  for  ita  failure  to  deliver  a 
quantity  of  com,  received  by  it  for  transportation  from  one  intei^ 
mediate  station  to  another  about  eighty  miles  apart,  the  valae  of 
the  corn  at  the  place  of  delivery  to  the  railroad,  at  the  time  of  itj« 
delivery,  is  relevant  and  competent  evidem*e  on  the  question  of  it** 
value  at  the  point  of  destination.  (Stone,  J.,  dissenting.)  S.  ii- 
N.  Ala.  Ran  road  Co.  v.  Wood,  4ol. 

4.  Evidejire  as  to  conduct  of  srn'ant  charged  vith  larceny  of  gtienf* 

money ^  in  action  againttt  innkcpiter. — In  an  action  by  a  guest  against 
an  innkeeper,  for  the  loss  of  money,  the  conduct,  demeanor  or  ap- 
pearance of  a  servant  at  the  hotel,  while  on  trial  charged  with  the 
lan^eny,  though  it  might  be  competent  evidence  against  himeielf  ae 
an  implied  admission  or  confession,  is  not  admissible  against  the 
defendant,  his  employer.     Beale  v.  Posey ^  3"J3. 

5.  Proof  of  handwriting  by  comparison. — AMien  the  genuinenes*  of  a 

writing  or  signature  is  disputed,  extranetms  writings,  though  ad- 
mitted to  be  genuine,  can  not  he  presented  to  the  court  or  jury,  nor 
shown  to  a  witness,  that  he  may  institute  a  comparison  between 
them  and  tlie  disputed  one.  Moon^s  AdmW  r.  Crowder,  79. 
0.  Testimony  taken  before  cause  is  at  ii^mie. — Testimony  taken  in  achan- 
cer>'  cause  l)efore  the  cause  is  at  issue  as  to  a  material  defendant, 
is  not  admissible  as  evidence  against  him  for  any  purix)se.  Har- 
ris r.  Moore,  :»ii7 . 

7.  Appearance  of  defendant's  clothing;  relevancy  as  evidence. — The  ab- 

sence of  all  appearance  of  I)1ood  on  the  clotliingof  theaccnseci, 
imme<iiately  after  the  killing,  is  not  a  fact  tending  to  his  exculpa- 
tion, when  it  is  not  shown,  or  attempteti  to  l)e  shown,  that  the  na- 
ture and  character  of  the  w(>un<l  inflicted  on  the  deceased,  or  the 
cin^nmstances  under  which  it  was  inflicted,  were  such  that  stains 
of  1)IockI  would  jm)bably  have  Iwen  found  on  the  person  or  cloth- 
ing of  the  perjH^nitor  of  the  (Time.     Sylvester  v.  Tlie  State ^  201. 

8.  Flight  of  nccuned;  relevancy  of  evidenre. — The  flight  of  tlie  accuse<l, 

at  or  about  the  time  he  is  aci-used  or  suspectetl,  is  relevant  and 
admissible  evidence  against  him,  *'  the  force  of  which  depends  on 
its  connection  with  other  criminating  facts;"  and  as  circumstances 
tending  to  show  sm'h  flight,  it  may  be  proved  that  search  was  made 
for  him  at  his  reputed  rcHidence,  and  at  places  to  which  it  might 
reasonablv  l)e  presunietl  he  had  gone,  ancl  that  he  could  not  be 
found,  fb.  201. 
D.  Minnomer;  relevancy  of  rride}tce  as  tt>  custom  or  nsage. — On  the  trial 
of  such  issue,  the  alleged  misnomer  l>eing  in  the  surname  of  the 
ilefendant,  who  was  a  voting  nudatto  boy,  and  whose  mother,  tes- 
tifying as  a  witness  for  him,  was  called  by  the  siuiiame  of  her 
former  owner,  and  stated  that  his  name  was  also  the  same,  as  al- 
leged in  his  plea;  evidence  of  the  fa<a  that,  "after  the  war,  ne- 
groes took  their  surnames  from  their  former  owners  or  masters, 
and  negro  children  were  called  by  the  name  of  their  mother's 
former  owner  or  master,*'  has  no  legitimate  tendency  to  prove  that 
the  defendant  thus  acquircil  his  surname,  and  is  not  relevant  or 
admissible  evidence  for  him.      White  r.  Tlie  State^  105. 

10.  Ht'cent  pih^Htsnion  of  stolen  qnodit;  f»tfect  of,  as  criminating  circum- 

stance,     t'ndnwnod  v.  Tlie  State,  2 :0;  White  r.  Thr  State ^  195. 

Admissions;  Ct)XKKssioNK ;  Dkclakations. 
• 

11.  Rill  in  eqnity:  when  adinissihle  as  evidence  in  another  suit. — A  bill 

in  eqnity,  not  sworn  to,  is  regarded  as  the  mere  suggestion  of 
counsel,  and  is  not  admissible  as  evidence  against  the  complainant 
in  another  suit;  but,  when  duly  sworn  to  by  him,  it  is  an  admis- 
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sion  of  the  facts  therein  stated,  and  admissible  as  evidence  against 
him  in  another  suit.     Callan  v.  McDaniely  96. 

12.  Anttwer  in  chancery;  irhoh  ndmisaibU,  when  pari  han  been  read. 
When  parts  of  an  answer  to  a  bill  in  equity  have  been  read  in 
another  suit  as  evidence  against  the  respondent,  he  has  the  right 
to  read  the  whole  of  it  as  evidence.     lb.  96. 

K>.  AgenCx  adiniitsions  or  declaratioHH;  when  admissible  as  evidence 
agniiist  orinripal. — The  admissions  or  declarations  of  an  agent  are 
adrafssime  as  evidence  against  his  principal,  only  when  made  in 
the  discharge  of  his  duties  as  agent,  and  so  closely  connected  with 
the  main  transaction  in  issue  as  to  constitute  a  part  of  the  rest  gesta'. 
Ala.  (ir.So.  RalhrayCo.  v.  Ifawky  US. 

14.  When  declarations  are  part  of  res  gestie. — In  determining  whether 

declarations  fall  within  the  principle  of  res  gesUe,  while  it  is  not 
necessary  that  they  should  be  strictly  contemporaneous  with  the 
main  facts  in  issue,  they  must  be  so  nearly  comcident  in  point  of 
time  as  to  grow  out  of  that  fact,  to  elucidate  it,  and  to  explain  its 
character  and  quality,  and  must  be  so  closely  connected  with  it  as 
to  virtually  constitute  but  one  entire  transaction.     lb.  lia. 

15.  Declarations  of  conductor  and  engineer;  when  admissible  against  rail- 

road company. — In  an  action  against  a  railroad  company,  to  re- 
cover damages  for  personal  injuries  sustained  by  a  passenger,  a 
witness  for  the  plaintift'can  not  be  allowed  to  testify,  tnat  the  con- 
ductor, *'a  few  minutes  after  the  nlaintift'  had  been  hurt,  asked 
the  engineer  why  he  did  not  respond  to  the  l)ell-call ;  and  that  the 
engineer  answered,  he  did  res])ond  to  all  the  l)ell-call  he  heard." 
lb.  ll..\ 
[16.  Misnomer;  admission  implied  from  silence. — Issue  being  joined  on 
the  plea  of  misnomer  in  a  criminal  case,  it  is  competent  for  the 
prosecution  to  prove,  tis  an  implied  adnussion  by  the  defendant, 
that  he  was  arraigned  and  trie<l  in  the  mayor's  court  by  the  same 
name  alleged  in  the  indictment,  without  interposing  any  objection 
on  the  ground  of  misnomer.      White  r.  The  State,  JUo. 

17.  Confessions;  irhen  voluntary  and  admissible. — A  confession  bv  a  per- 

son accused  is  not  ne<'essarily  voluntary  and  admissible,  because 
the  person  to  whom  it  was  niade  testifies  tliat  he  used  no  promises 
nor  threats  to  induce  a  confession;  nor,  on  the  other  hand,  is  it 
ren<lered  involuntary  and  inadmissible,  lxH*ause  the  person  to 
whom  it  was  made,  not  Ix'ing  an  officer,  or  in  authority,  exhorted 
him  to  speak  the  truth,  or  told  him  that  it  would  be  better  (or  best) 
for  him  to  tell  the  truth,     k'plly  r.  The  State,  L*44- 

18.  Same. — The  witness  in  this  case,  testifying  to  the  prisoner's  confes- 

sions while  in  custody,  said  tluit  he  usetl  no  promises  nor  threats 
to  induce  a  confession,  but  added:  "  I  said  to  him,  '  y^ou  hare 
got  yotir  font  in  it,  and  unmelntdy  else  wax  n'ith  yon;  noiCy  if  yon  did 
break  open  the  door^  the  In'xt  thing  yon  can  do  in  to  tell  all  about  it, 
and  to  tell  who  »/v/x  n'ith  yon,  and  to  tell  the  truth,  the  irhole  truth ^ 
and  nothing  but  the  truth.'  \  wanted  to  produce  the  impression  on 
his  mind  tliat  it  was  best  lor  him  to  tell  all  about  it,  and  I  did  pro- 
duce that  impression  before  he  would  tell  me."  Held,  that  the 
confession  ought  to  have*  been  excluded,     fb.  ^44- 

19.  Interrotfoting  ucatHcd  on  preliminary  eAamination. — The  practice  of 

examining  or  interrogating  an  ac<'used  person,  by  the  magistrate, 
pending  the  preliminary  investigation,  is  unwarranted  by  the  prin- 
ciples of  the  common  law,  is  not  authorized  by  any  existing  statute, 
an<l  is  contrary  to  the  spirit  (»f  the  constitutional  provision  which 
declares  that  no  person  shall  be  compelled  to  give  evidence  against 
himself;  and  statements  or  confessions  made  by  the  accused,  in 
response  to  (piestions  thus  propounded  by  the  magistrate,  are 
not  comi)etent  evidence  against  him.     lb.  i?44^ 
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20.  Lhcbifotionn  of  person  in  ponxeii^iori  of  land. — The  declai-ation?*  oi  a 

person  in  posseHsion  of  land,  as  to  the  nature  and  characti?r  of  hi^ 
poRseflsion,  are  comj^etent  evidence  in  hiH  favor;  hut  his  state- 
ments as  to  the  person  from  whom  he  bought  it,  and  an  to  the 
price  paid,  are  merely  narrative  of  a  past  transaction,  ami  are  nf»t 
admissible  as  evidence.     Dothard  r.  Den»on,')4l' 

21.  Proof    of    t roil xfirt ion)*     tvHh     drreattrd    permm. — Under    n     bill     to 

foreclose  a  mortgage,  the  mortgagee  can  not  testify  as  to  any 
transa(!tions  between  lumself  an<l  the  deceased  mortgagor.  J**  nl-it)^ 
V.  fjoreloce,  'io.i. 

22.  Same. — When  a  liomestead  exemption  is  claimed  by  the  wi*low  antl 

infant  children  of  the  deceaseii  defendant  in  execution,  aiiH  tlieir 
claim  is  contested  by  the  plaintiff,  a  surt»ty  who  is  bound  for  the 
debt  on  which  the  judgment  is  founder!,  though  not  a  party  to  the 
contest,  is  incompetent  to  testify  to  any  tran.sactions  Ix^tween 
the  plaintiff  and  the  deceased  defendant.     Kref  r.  Lorhiu,  4^*3, 

23.  Same. — lender  a  bill  to  enforce  an  allegc'd  lien  on  land,  tilctl  hv  the 

personal  representative  of  the  decea.«ed  vendor,  the  defendant  is 
incompetent  to  testify  in  his  own  belialf,  as  to  any  transactions 
between  himself  and  the  d(»cedent,  luiless  called  to* testify  by  tlie 
complainant.     BinfmVn  Adm'r  v.  Dement,  4''^- 

24.  I>yin(j  derlaratioux.-^When  dying  declarations  are  proved   to  have 

been  made  under  a  sense  of'impending  death,  their  admiftsibility 
or  effect  as  evidence  is  not  impaired  or  affecteii  by  the  fact  that  the 
family  of  the  deceased  thought  at  the  time  that  he  wcmld  re<'ovor: 
and  proof  of  that  fact  is  not  relevant  or  admissible  as  evidence. 
SifUrster  v.  The  State,  JOJ. 

25.  Relevaneij  of  Aunpieioun  rireuniHtancex^   implyrng  admission  or  ron- 

sciimsneifs  of  fpult. — In  a  pros«cution  for  bastardy,  the  defen<hint 
denying  that  he  had  sexual  intercoui-se  with  the  prosecutrix  at  the 
time  alleged  by  her,  but  adnntting  that  he  then  had  opix>rtunitie'< 
for  such  intercourse,  and  that  he  had  intercourse  with  her  at  a  sul>- 
quenttime;  the  fact  that,  during  the  woman's  pregnancy,  which 
was  well  known  in  the  neighborhood,  he  made  in<|uiries  ami  otfers 
to  pay  for  the  means  of  nuiking  a  woman  miscarry,  is  relevant  and 
competent  evidence  against  him,  though  he  professed  to  make 
such  iuiiuiries  for  another  person.    .\ieholHon  r.  The  .S'/a/**,  /7G. 

BCRDKN,  WeKJUT,  AND  Si' FFICIKXC  Y. 

26.  Burden  of  proof  a»  to  defence  aaainM  railroad  hondn. — When  a  hohler 

of  railroad  bonds,  iiidorseil  by  the  State,  seeks  to  enforce  tlie 
State's  liability  as  indorser,  the  original  mi.sapprooriation  of  the 
bonds  being  shown,  the  law  casts  on  him  the  bumen  of  proving 
that  lie  acquired  them  in  good  faith,  for  value,  and  in  the  usual 
course  of  business.     Oilman ,  Sons  d'  Co.  r.  Railroad  Co.,  500. 

27.  Sa)ne  ;  proof  of  notice. — In  such  case,  the  presumption  is  of  a  want  of 

notice,  since  it  is  not  probable,  though  possible,  that  notice  of  the 
original  fraud  or  illegality  would  be  commimicate<i  to  a  subsequent 
holder,  thereby  defeating  the  transfer ;  and  the  burden  of  proving 
notice  resting  on  the  party  who  assails  the  title  of  the  holder,  it  is 
not  enougli  to  show  only  that  he  actpiired  the  l)ouds  under  circum- 
stances which  would  have  excited,  in  the  mind  of  a  prudent  man, 
suspicions  as  to  the  title  of  his  assignor.  /  b.  o(J6. 
Burden  of  proof  as  to  ronsideration  of  convey anre  assailed  for  fraud. 
When  a  creditor  as.sail8  the  validity  of  a  conveyance  by  his  debtor, 
or  a  convevance  whose  consideration  pnx^eedeti  froni  liis  debtor, 
and  his  del)t  or  demand  is  older  than  the  date  of  the  conveyance, 
the  onus  of  proving  a  valuable  consideration  is  cast  on  the  grantee ; 
and  if  the  consideration  is  averred  to  be  a  debt  of  the  grantor  or 
debtor,  he  must  prove  the  existence  and  validity  of  such  debt. 
Buchanan  v.  Buchanan^  53. 


28. 
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29.  Same. — AVheii  a  creditor  attat^kn  a  conveyance  on  the  ground  of 

fraud,  but  does  not  deny  or  impeach  the  consicleration  as  recited, 
he  must  aver  and  prove  that  the  grantee  had  notice  of  the  alleged 
fraudulent  intent  of  the  grantor,  or  participated  in  it;  but,  if  he 
denies  the  consideration  as  recited,  and  alleges  that  the  convey- 
ance was  in  fact  voluntary',  the  (hiuh  is  on  the  grantee,  as  against 
antecedent  cre<iitors,  to  prove  a  valuable  consideration  sufticient 
to  uphold  it ;  and  when  the  parties  are  near  relatives,  and  the  con- 
veyance was  executed  while  a  suit  was  pending  to  subject  the  lands 
to  the  payment  of  the  comj)lainant's  debt,  the  grantee  must  make 
it  plainly  apj)ear,  to  the  satisfaction  of  the  <'Ourt,  that  it  was  a  real 
contract  of  sale,  upon  a  real  and  sufficient  consideration.  lApHvumb 
r.  Mci'lenaa,  L\i. 

30.  Hurden  of  proof  as  to  fraud  or  mi  a  re  presentation. — On  a  sale  of  ma- 

ehinery  by  a  manufacturer,  the  contract  being  reduced  to  writing, 
and  the  machinery  delivered  corresponding  with  the  description 
therein  contained,  parol  evidence  is  not  admissible,  in  the  absence 
of  fraud  or  misre])restintation,  to  vary  the  terms  of  the  writing,  and 
the  burden  of  proving  fraud  or  misrepresentation  is  on  the  pur- 
chaser.     Whitehead  v.  Lane  <.t*  BodJeif  ('ompantff  .'i9. 

^1.  Harden  of  proof  a »  to  narigaltle  river. — When  a  party  claims  that  a 
stream  above  tide-water,  which  was  not  treated  as  navigable  by 
the  United  States  surveyors,  is  in  fact  public  and  navigable,  the 
oiutH  of  proof  rests  on  him  ;  and  he  must  also  state  fact^?  from  which 
the  court  can  <lraw  the  conclusion  that  the  stream  is  navigable. 
Walker  r.  At  ten,  jM. 

^2.  Proof  of  eoflateral  fart. — Wlien  a  fact  arises  collaterally,  the  rules 
of  evidence  do  not  re<iuire  as  strict  proof  of  its  verity,  as  when  it 
is  directly  in  issue.     Life  As.'ioriation  r.  yerille,  M7. 

33.  Proof  of  innolrencii  of  decedent's  estate. — When  notes  and  other  pre- 

sumptive evidences  of  <lel)t  are  duly  filcMl  against  a  decedent's  es- 
tate, exceeding  in  amount  the  available  assets,  the  estate  is,  prima 
facie,  insolvent;  and  proof  of  these  facts  sufficiently  establishes 
the  insolvency  of  the  estate,  when  the  (juestion  arises  collaterally, 
although  some  of  the  (claims  may  be  litigate<l.     Ih.  oJ7. 

34.  Snfficieucy  and  treight  of  proof . — The  general  principle  is  recognized, 

that  when  the  evidence  leaves  a  disputed  fact  in  doubt  and  uncer- 
tainty, the  issue  must  be  found  against  the  party  on  whom  rests 
the  l)nrden  of  proof;  yet  courts  and  juries  should  rather  weigh  the 
testimony  than  count  the  witnesses,  and  should  not  render  a  deci- 
sion on  a  mere  prepcmilerance  which  fails  to  produce  a  proper  con- 
victi(m  in  their  minds.  //>.  ol7. 
-3.^.  Snjffiriencj/  of  cimimstantiaJ  evidence. — The  test  of  the  sulficiencty 
ot  circumstantial  evidence,  in  a  criminal  case,  is  not  whether  it 
pro<luces  as  full  conviction  as  would  be  produced  by  the  positive 
testimony  of  a  single  credible  witness,  but  whether  h  satisfies  the 
min<ls  of  the  jurv  to  the  exclusion  of  ever}*  reasonable  doubt. 
nunk's  d'  Mood  r.'The  State,  oJJ. 

36.  Snffieiencij  of  evidence,  and  charge  as  to  conflict. — If  the  jury  enter- 

tain a  reasonable  doubt  as  to  the  truth  or  falsity  of  anv  material 
fact  constituting  a  part  of  the  testimonv  in  a  criminal  case,  the 
defendant  is  tMi titled  to  the  benefit  of  that  doubt,  however  small 
may  be  its  influence ;  but  this  principle  does  not  extend  to  a  con- 
flict in  the  testimony  of  two  witnesses  as  to  a  collateral  and  im- 
material matter.     White  v.  The  State,  195. 

Ma'PTKRS   JrDK'IALLY    KnOWK. 

37.  Municipal  charter. — The  charter  of  a  municipal  corporation  is  a  pub- 

lic statute,  of  whicii  courts  will  take  judicial  notice,  i^ity  Council 
of  Montgonurg  r.    Wright,  4^^^  ' 
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38.  Xarigable  rivern. — The  court  judicially  knows  that  there  are  no 

tidal  streams  in  Jackson  county ;  and  Paint-Kock  river  is,  prima 
facie,  not  a  public,  navigable  stream.     Walker  r.  Alien ^  4ofl. 

OlUKCTIOXH. 

39.  Waiver  of  ohjcrfious  to  illegal  evidt'iiee. — *'  Parties  may  try  their  con- 

troversies on  illegal  (evidence,  if  they  ch(K)se  to  do  s6;'*"an<l  if  they 
do  not  object  to  illejral  evidence  when  otfered,  the  court  may  prop- 
erly ("onsider  it.     Mooh'h  Ailrn'r  r.  Croinlrry  lU. 

40.  Offjeclion  to  (infAtani  or  auHirer. — The  allowance  of  an  impm|>er  ques- 

tion to  a  witness,  aj^aijist  objection,  is  not  an  error  which  will  work 
a  reversal,  when  the  record  dcx's  not  show  that  illegal  evidence 
was  thereby  elicited  and  admitted.     CalUm  r.  IfcDaniel,  9fi. 

41.  (letteral  ohjeetinn  to  nifienre.  parti  if  adminnihle. — A  general  objection 

to  evidence,  as  "incompet^.Mit  and  irrelevant,"  may  be  overruled, 
if  any  part  of  the  evidence  is  ailmissible,  although  a  part  is  i»hjec- 
tionable  as  secomlary  evidence.     Ilat/rs  r.  Wf»o*l,  />:;. 

42.  Objections  to  erirlence  ;    leheu  and  how  made. — When  interrogatories 

propounded  to  a  i>arty,  as  a  witness  in  his  own  behalf,  call  for  ille- 
gal evidence,  objection  should  \m}  taken  before  tiling  cross-intei^ 
rogatories;  but  this  rule  does  not  prevail,  when  the  illegality  of 
the  evidence  is  unknown,  or  is  only  disclosed  by  the  answers, 
Binford's  Adm'r  v.  Dr'mcnt,  401. 

43.  Same. — Objecting  to  interrogatories  which  call  for  illegal  evidence, 

without  more,  is  not  sufficient  to  bring  befon*  the  cham*ellor  the 
question  of  the  admissibility  of  the  evidence:  theiv  must  l)e,  also, 
written  exceptions  signed  by  counsel,  specifying  the  |K)rtions  of 
the  testimony  sought  to  be  suppressed.     ///.  401. 

44.  Same. — Motions  to  supress  testimony,  founded  on  exceptions  duly 

filed,  are  properly  heard  before  entt^ring  on  the  trial ;  or,  by  con- 
sent, they  may  be  heard  and  determined  in  connection  wi'tli  the 
main  cause ;  but,  when  the  parties  proceed  to  a  hearing  by  agree- 
ment, stipulating  that  the  chancellor  may  disallow  all  illegal  evi- 
dence, this  **  rather  Ux)se  practice  has  a*  tendency  to  cast  on  the 
chancellor  so  much  unnecessary  labor,  that  he  may  verj'  justly  re- 
fuse to  act  on  such  agreement."  I h.  4*^1. 
46.  Sanie. — Objections  to  evidence  can  not  be  raiscMl  for  the  first  time  in 
this  court,  but  are  waived  when  not  properly  taken  before  the 
chancellor.     lb.  -^.9/. 

Opinion;  Experts. 

46.  Proof  of  handwriting. — A   person  who  has  seen  another  write,  or 

who  knows  his  handwriting,  may  express  his  opinion  as  to  tlie 
genuineness  of  a  disputed  signature,  though  he  be  not  an  exjiert ; 
and  experts  may  go  further— may  institute  comparisons  l)etween 
the  disputed  writing  and  those  admitted  to  be  genuine,  and  give 
their  opinion  whether  a  particular  writing  or  signature  is  genuine 
or  forged.     MoonU  Adm'rv.  Crowder^  79.    . 

47.  To  what  witneioi  may  tei^iifij. — A  witness  may  testify,  as  a  fad,  tliat 

he  **  knew  and  recognized  the  walk"  of  another  person.  Heale  r. 
Po^ey,  J.:?J. 

48.  AS''i//ir.— On  a  trial  under  an  indictment  for  infanticide,  a  witness  who 

examined  the  dead  body  of  the  child  may,  though  not  an  expert, 
testify  that  he  **  considered  it  fully  developed ;  "  this  being  a  mat- 
ter of  fact  open  to  observation,  and  the  witness  l)eing  subjei^t  to 
cross-examination  as  to  his  use  of  the  words  and  his  knowledge  of 
their  meaning.     Hubbard  r.  The  State^  I04. 
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Parol  and  WRirrEX  Evidexce. 

49.  As  to  ronnidfratlon  o/  lUcd. — Parol  evidence  1*8  not  athni.ssible,  at 
law,  to  contradict  the  recitals  of  a  deed  as  to  the  payment  of  a  val- 
uable conniderat  ion.     lierrif,  DemoviUe  tt-  To.  r.  SonrUf  14. 

60.  Same, — The  consideration  clause  of  a  de^d  is  always  open  to  unlim- 

ited explanation,  except  for  two  j)urposes :  1st,  a  party  to  the  deed 
is  not  permitted  t<»  prove  a  consideration  different  from  that  ex- 
pressed, if  thereby  the  legal  effectof  the  deed  is  varied;  2d,  when 
payment  of  the  consideration  is  recite<l  in  the  dee<l,  the  j^rantor  is 
not  allowed,  by  <lisprovin^  that  recital,  to  establish  a  resulting 
tnist  in  himself.     }f.  c(-  M.  Rallwatf  Co.  r.  WilkinAttn,  JSil. 

61.  Same. — The  owner  of  land  having  ccmveved  a  lot  to  a  railroad  com- 

pany, reciting  in  the  deed,  as  its  consideration,  ''one  dollar'*  in 
hand  paid,  "and  the  benetits  which  will  arise  to  the  grantor  from 
the  ownership  by  the  grantei*  of  the  property  herebv  conveyeci,*' . 
the  deed  does  not  estop  him  from  showing,  as  an  additional  eon- 
flideraticm,  that  the  grantee  verbally  agreed  to  grade  a  part  of  an 
adjacent  lot  belonging  to  the  grantor,  and  to  remove  and  rebuild 
that  portion  of  his  warehouse  which  was  situated  on  the  lot  con- 
veyed by  the  <leed,  and  maintaining  an  action  at  law  for  the  breach 
of  such  verbal  agreement.     Ih.  2Ht'>. 

62.  Parol  ev  hie  nee  ranjinff  or  exjtf  (lining  derd. — As  between  vendor  and 

purchaser,  in  the  al)seuce  of  fraud  or  mistake,  the  deed  executed 
and  accepte<l  must  be  regarded  iw  the  sole  memorial  and  expositor 
of  the  terms  of  the  contract  between  them,  and  parol  evidence  can 
not  l)e  receivetl  to  vary,  contradict,  or  explain  it.  Roger)*  v.  Pee- 
bUn,  ,')J9. 

63.  Parol  eridemr  removing  amhigaitit^  and  identifying  land  sold. — As  to 

the  sufficiency  of  parol  evidence  adduced  in  this  case,  showing  the 
particular  tract  of  land  of  which  the  purchaser  was  placed  in  pos- 
session, and  thereby  removing  the  uncertainty  ana  ambiguity  of 
description  contained  in  the  written  contract,  tlie  court  expresses 
no  opinion,  but  cites  the  following  cases:  ChamherB  v.  Ringslaff, 
69  Ala.  140;  AV/m  r.  Burden,  1  Ala.  458;  ^fead  v.  Parker,  115  Mass. 
413;  lIolmeM  r.  Eraus,  48  Miss.  247.     Thompson  i\  (rordon,  4^5. 

54.  Parol  trust  in  lands. — Oral  evidence,  to  overturn  a  writing  in  any 

case,  must  be  clear  an(l  convincing ;  and  can  not  be  received  (Code, 
^  2199)  to  engraft  an  ex])ress  trust  on  a  conveyance  of  lands  which 
is  absolute  in  its  t<»rms.     Kellg  r.  Karsner,  100. 

55.  Same. — A  trust  in  lands,  created  verbally,  can  not  be  established  in 

equity,  unless  it  is  ^)lain  and  unambiguous  in  its  terms,  and  proved 
by  clear  and  convmcing  evidence ;  and  a  trust  in  personal  prop- 
erty, created  verballv,  and  <lependent  entirely  upon  oral  testimony, 
can  only  l>e  estiiblished  by  clear  and  explicit  evidence.  Bailey  c. 
frtviuf  oOr^. 

66.  Pa rol  evidence  e.rpla in ing  prom tMory  notr. — A  promissory  note  ought, 

regularly,  to  express  on  its  face  the  time  at  which  it  is  payable ; 
and  if  no  time  is  expressed,  or  j>lainly  manifested,  and  a  blank  is 
not  left  for  the  insertion  of  a  day  of  payment  at  the  option  of  the 
payee,  resort  nuiy  Ix'  had  to  extrinsic  evidence,  showing  the  cir- 
cumstances under  which  the  note  was  executed,  and  the  design  of 
parties  in  exwuting  it,  in  order  to  explain  an  evident  omission, 
and  to  fix  the  time  at  which  it  was  inti'nde<l  to  make  the  nott^  pay- 
able.    Boykin  r.  Bank  of  Mobile,  2iU. 

67.  Same. — A  i)romis8ory  note  payable  *'  srventyjire  after  date/^  nego- 

tiable an(l  i)ayable  in  bank,  and  proved  to  have  been  made  for  the 
acconunodation  of  the  payees,  who  were  commission-merchants 
in  Mobile,  to  aid  them  in  their  business,  and  delivered  to  them  by 
the  maker,  construed  to  be  payable  seventy-iive  days  after  date ; 
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and  parol  evidence  was  held  adniisKible,  in  aid  of  tlie  evident 
omission,  showinjr  the  character  of  nejiotiable  paiK»r,  an  to  leng:th 
of  time  of  nuituritv,  which  the  banks  in  the  citv  wonld  accept. 

58.  Pnrol  iviiJi  nrr   in  aid  of  dfftrtire  dt'ncrijition  of  Iainh  in  fax  nmc^a- 

nwnt  (ind  dn<f. — WhcMi  lands  assessed  and  sold  for  unpaid  taxes 
are  (lescribed  in  the  assessment,  and  also  in  the  tax-collector's 
(leed,  as  "  two-thirds  (-j)  of  scjuare  .'50  in  Kisher's  tract,"  without 
any  other  words  (»f  (lescription  or  identification,  the  sale  is  void 
for  uncertainty  and  indefiniteness;  and  the  anjbijjuity  beinj? patent, 
it  can  not  he  corrected  or  explained  by  extrinsic  parol  evidence. 
Ihijit  r.  (tlrnn(n)f  Kio. 

59.  SaJf   of  nntrhincrtf;  udutinnihiUtij  of  fKirol  fvidvnce  to  affect  vritinfj. 

On  a  sale  of  nuu'hinery  by  a  manufacturer,  the  contract  l)eiujr  re- 
duced to  writiiijr,  and  the  machinery  delivered  corresponding  with 
the  descnption  therein  contained,  parol  evidenc  is  not  admissible, 
in  the  absence  of  fraud  or  misrepresentati(m,  to  vary  the  terms  of 
the  writinjf.      Wlntilwad  r.  Lanr  t(-  Bodhif  Compant/,  -i'K 

l*RKsrMI»TIOXS. 

()0.  PitKftrHsion  tix  *'rid*  nrr  of  tittt . — A  jdaintitl'  in  ejectment  may  nu'over 
upon  prr>ot  of  pos.'^es.sion  merely,  as  ajrainst  an  intru<ier  or  tres- 
passer, or  one  who  dcK's  not  show  a  better  ri);ht;  but  possession  is 
presumed,  in  the  ab.^ence  of  all  evidence  to  the  contrary,  to  1)6 
rightful,  and  in  subordination  to  the  true  title;  and  the  burden  of 
proving;  it  to  be  adverse,  as  aj^ainst  the  owner  of  the  lejial  title,  is 
on  the  party  asserting  it.     Dothard  v.  Ihnson,  ii/^l. 

01.  Same. — The  open,  notorious,  and  exclusive  possession  of  land  by  a 
purchaser  claimin*:  it  as  his  own,  whether  m  trust  or  otherwise,  is 
constructive  notice  to  ail  tlu^  world  of  his  title,  whether  it  be  lej;al 
or  e«iuitable.     S'ni'ijir»  r.  liakfiy  4tL 

62.  Sainr. — Tlie  ]).)Sse.Hsion  of  personal  property  is  urima  farie  evidence 
of  title,  or  ownership;  and  this  pnnciple  applies  to  }>er8onal  prop- 
erty belonpu^  to  the  wife,  whetlier  the  possession  be  in  her,  or  m 
her  husband  as  her  trustee,  or  in  both  jr»intly  in  recojjnition  of  her 
riirlit.     Pattii-fftm  v.  Kich'i\  /fOil. 

()3.  Piritnni}ttlon  as  t(/  v}iararter  of  trife^s  esfatr. — As  a  rule  of  evidence, 
personal  property  in  the  possession  of  the  wife,  or  in  the  iH)sses- 
si(»n  of  her  husban<l  as  trustee  for  her,  or  in  their  joint  possession, 
will  be  presumed  to  be  held  as  part  of  her  statutory  estate,  under 
the  laws  which  have  now  been  of  force  for  more  than  thirty  years, 
unl(»ss  aflirmiUively  shown  to  l)c  an  equitable  estate.     Ib.'.^'Mi. 

64.  fWHunij)titni  ax  to  ronimon  tan-. — In  the  absence  of  proof  to  the  con- 

trary, our  courts  will  presume  that  the  conimon  law  i)revails  in 
Peniisylvania,  Illinois,  or  any  other  State  havinj;  a  common  origin 
with  our  own.     Irwin  r.  BaHeii,  467. 

65.  PreMun'ptitni  from  Iftpur  of  time. — After  the  la) ise  of  twenty  years 

from  a  sale  by  an  exeviitor  antl  trustee,  during  which  period  the 
purchaser  held  iu>en,  notorious,  and  uninterrupted  adverse  pf>H- 
session  of  the  land,  althoujrh  the  title  of  the  remainder-men  might 
not  i)e  barred,  if  the  power  was  not  legally  executed;  yet  a  pre- 
sumption would  arise  in  favor  of  tlje  regularity  of  the  sale,  and  the 
court  would  incline  to  draw  inferences  favorable  to  its  validity. 
Mait}ua'»  V.  }frDadr,  478, 

66.  As  to  prcunntption  impVt*'d  from  failure  to  call  witncHS, — There  is  no 

rule  of  law  which  retpiires  that,  in  cases  of  hiri'eny  or  burglary. 
Inised  on  circumstantial  evidence,  the  person  who'  last  had  the 
rightful  or  innocent  possession  of  the  stolen  property  must  be  ex- 
amined as  a  witness  for  the  prosecution,  or  raises  a  presumption 
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favorable  to  the  defendant's  innocence  from  tlie  ftnlnre  to  examine 
such  person  as  a  witness.  Whiir  r.  State,  lUo. 
C7.  V»e  of  dead  I  tf  uranon;  premnnption  of  malice. — From  the  use  of  a 
deadly  weapon,  the  law  infers  an  intent  to  kill,  or  to  do  grievous 
bodily  barm  ;  and  if  the  cireumstances  do  not  show  exctuse,  iustifi- 
cation,  or  immediate  provo<"ation,  the  presumption  of  malice  is 
conclusively  drawn.     Syhes^ter  r.  The  State,  201. 

Primary  and  Skcondarv. 

<)8.  Proof  of  title  to  pvrMnwJtij  bif  nritiug. — Although  a  recovery  of  per- 
sonal property  may  be  had  on  proof  of  po.s.^ession ,  in  the  absence 
of  countervailing  evidence;  yet,  if  the  plaintiff  undertakes  to  pn^ve 
title  by  a  written  instrument,  he  nmst  produce  it,  or  satisfactorily 
account  for  its  non-production  ;  and  if  the  instrument  is  pro<luced, 
and  has  attesting  witnesses,  its  execution  can  not  lie  proved  by  a 
third  p<^rson.     Pattermu  e.  Kieker,  /fOfi. 

09.  f'on»tahle'i<  hand;  aecondurtt  proof  of. — There  is  no  statute  requiring 
or  authorizing  the  recording  of  a  Constable's  bond,  although  it  is 
require<l  to  be  '*  approved  by  tlie  judge  of  probate,  and  kept  in  his 
oftice"  (( /Ode,  ^  7()4) ;  and  without  such  statutory  authority,  the 

,  mere  recording  of  it  does  nnt  make  the  record  competent  evidence 

as  a  copy ;  to  make  such  recf>rd  admissible  evidence,  it  must  be 
proved  to  a  ct)rrcct  copy,  after  a  j)roper  predicati^  has  been  laid  for 
tlie  introduction  of  secondary  evidence.     Martin  r.  llall,  oS7. 

70.  Sale  of  deeedent^s  /a/>r/.s,  under  proltate  derrfe. — When  a  purchaser  of 

lands,  at  a  sale  made  by  an  achninistrator,  files  a  l)ill  m  ecpiity,  in 
the  nature  of  a  bill  for  sj)ccific  performance,  to  compel  a  convey- 
ance of  the  legal  title  by  the  heirs,  and  the  averments  of  the  bill 
are  denied,  the  onus  of  j)roving  the  facts  necessary  to  support  the 
order  and  sale  is  on  the  complainant ;  and  thesi*  facts  are  properly 
proved  by  a  transcript  from  the  ret'ord  of  the  Probate  Court,  if  in 
existence;  and  if  the  n»cord  has  been  lost  or  destroyed,  it  must  be 
proved  as  other  disputed  facts  are  j)roved.  (iUrhriM  r.  Shackel- 
ford, 7. 

Rkcordh. 

71.  Erasure  or  alteration  in  record  offered  in  eridencf. — When  a  record, 

or  other  written  instrument  oflered  in  evidence,  presents  the  ap- 
pearance of  an  erasure  or  alteration,  and  there  is  groimd  of  sus- 
picion as  to  it,  whether  shown  by  inspection  or  by  extrinsic  evi- 
dence, the  party  ottering  it  is  recjiii red  lirst  to  remove  the  suspicion 
bv  explaining  the  erasure  or  alteration ;  but,  where  the  erasure  or 
alteration  beai*s  no  such  ear-mark  of  frauduh'nt  intent — aw  in  this 
case,  where  the  date  of  a  will  admitted  to  probate  appears  to  have 
been  changed  from  1875  to  187.'j,  and  the  record  (dse where  shows 
that  the  ttistator  died  prior  to  1875 — the  better  doctrine  is,  that  the 
change  or  correction  will  be  presumed  to  have  been  made  at  the 
time  the  instrument  was  executed.     Martin  r.  King,  554. 

Varianck. 

72.  I  nproHecnt  ion  foreinttez-lemerd  ."Whom  the  indictment  alleges  that  the 

defendant  embezzled  property  which  came  to  his  possession  as  the 
agent  of  S.,  while  the  proof  shows  that  the  property  was  placed  in 
his  possession  by  (»ne  T.,  who  was  the  bailee  of  8.,  to  be  delivered 
to  S.,  the  variance  is  fatal,  unless  it  is  shown  that  S.  ratified  or 
recognized  the  appointment.      \ya.*(hinf;fon  r.  The  State,  .i72. 

73.  Minnomer  and  variance. — The  mere  mis-spelling  of  a  name,  whether 

of  the  defendant  or  a  third  person,  does  not  vitiate  an  imlictment, 
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and  is  not  a  fatal  variance,  unlerts  the  difference  causes  a  material 
change  in  the  pronunciation  of  the  name.  Vndenrood  r.  The 
State,  2^0, 
74.  In  chant'rri/, — Evidence  alone,  without  corresponding  allcKations  in 
the  bill,  does  not  entitle  the  complainant  to  any  relief.  JuHkitiJH  r. 
Loirlacf,  .iO:];  (iilvhrlitt  v.  Shuckrlford,  7. 

EXECITION. 

1.  Lit'u  ;  how  (ijffWli^d  hi/  itelftij  or  HuxpciiHion. — As  against  the  defend- 

ant in  execution,  his  heirs,  or  jjerHonal  representatives,  the  lien  of 
an  execution  is  not  lost  or  suspended  by  the  plaintiff's  direction  to 
the  sheriff  to  hold  it  up,  since  they  can  not  be  thereby  prejudi<»e<i. 
k%d  r.  Lftrkin,  4-^' 

2.  *SVj7f'  nj  lon(U  ii/tt'r  tU'f'inlnnt'n  (h'atli. — When  an  execution  is  re- 

ceived by  the  sheriff  during;  the  life  of  the  defendant,  an<l  itH  lien 
is  preserved  as  authorize<l  by  the  stiitute  (Code,  ^^  .'{213,  26^13., 
lands  nuiv  be  sold  under  a  levv  made  afler  his  death,  as  if  he  were 
still  alive.     lb.4'M. 

3.  Sale  of  mort<ja(fetl  Innrht  under  e.ifrntioH. — When  mort|raged  lands 

are  sold  under  execution  against  the  mortgagor  (Code,  ^320P),  the 
purcliaser  acquires  the  entire  interi-st  of  the  mortgagor,  except  hitv 
statutory  right  of  redemption ;  and  if  this  right  is  not  exercise<l 
within  the  two  years  allowed  by  law,  and  the  mortgagee  then  ob- 
tains a  conveyance  fri)m  the  purchaser,  the  entire  title,  legal  and 
e<|uitable,  is  nnited  and  vested  in  him.     JunkiM  r.  Lovelare,  M.i. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Keeping  extate  toyeth'r  II infer  ir ill ;  trhether  personal  truMtt  or  expcw 

torial  dutien  are  vonj'erred. — Testamentary  provisions  authorizing 
and  directing  an  executor  to  keeji  the  estate  together  for  the  term 
of  ten  years,  <'.ultivating  the  lands  with  the  labor  of  slaves,  and,  at 
the  expiration  of  that  term,  to  sell  all  the  proi)erty  not  specifically 
bequeathed,  and  divide  the  procet^lH  of  sale  among  the  several  l<*g- 
atees,  construed  in  the  light  of  the  statuU)ry  provisions  which,  in 
18(53-4,  authorized  the  Probate  Court  to  confer  similar  iwwers  on 
executors,  do  not  inq)  )se  personal  trusts  upon  the  executor,  but 
duties  and  jjowers  .strictly  executorial,  which  he  could  not  exer- 
cise without  the  grant  of  letters  testamentary,  and  which  might 
l)e  exercised  bv  an  administrator  with  the  will  annexed.  Foxtvorth 
r.  White,  .JJ4, ' 

2.  Purchase  hij  e.ree  a  tor  at  hin  oirn  »aU\  or  from  hi^  rendee ;  vh^'n  Hft 

aside. — A  j)urchase  *)f  lands  by  an  executor  at  his  own  sale, 
whether  directly  in  his  own  name,  or  indirectly  through  the  agency 
of  a  third  person,  and  whether  made  under  an  order  of  court  or  a 
power  in  the  will,  will  be  .set  asiiie  in  equity,  at  the  mere  election 
of  the  parties  in  interest,  if  seasonably  expressed;  but,  having 
made  a  fair  sale  to  a  third  person,  he  may  afterwartls  purchase 
from  his  own  vendee,  an<l  tnereby  acquire  a  good  title,  though 
the  transaction  will  be  jealouslv  scrutinized  bv  a  court  of  equity. 

3.  ContraetH  r//  crrrutor  in  earryimj  on  ha»ine»»  for  estate. — When  an 

executor  continues  to  <arrv  on,  under  ]K)wers  conferred  by  the  will, 
the  business  in  which  his  tesUitor  was  engaged,  he  is  personally 
liable  on  his  contracts,  and  persons  who  deal  with  him  can  not 
(rhai-ge  the  estate  with  his  debts;  but  the  estate  is  lx)und  to  in- 
deumify  him  on  account  of  debts  pn>^K»rly  incurred  in  carrying  on 
the  bushiess;  and,  when  he  is  not  m  default  U)  the  estate,  the 
creditors  may  be  subrogated  to  his  right  of  indemnity ;  and  when 
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this  is  effectetl  bv  a  private  arrangement  between  the  parties,  a 
court  of  equity  wifl  sanction  and  upliold  the  transaction.     Jb.  :^.24. 

4.  Sale  of  laiuh  bij  fulininistrator.—Xn  administrator's  power  to  sell 

the  lands  of  his  intestate  is  purely  statutory ;  and  unless  he  files  a 
petition,  containing  the  necessary  averments  to  give  t)ie  Probate 
Court  jurisdiction  to  order  a  sale,  tliat  court  can  make  no  valid  or- 
der of  sale,  save  when  the  parties  in  interest  are  all  adults  and  of 
sound  mind.  A  sale  made  without  a  valid  onler,  based  ui)on  a 
proper  i>etition  tiled,  and  uixin  depositions  taken  as  in  chancery 
cases,  is  absolutely  void,  and  confers  no  title;  but,  if  the  parties 
are  all  adults,  and  of  sound  mind,  it  is  not  necessary,  in  a  collat- 
eral attiu'k,  that  the  rwiord  shall  show  that  the  j)r/K)f  was  taken 
by  depr)siti<m.     (iUrhrht  v.  Sharhlfm-ti ,  7. 

5.  Snitu  by  foreign  t^xcrotorn  or  admin futnttors. — l.''n<ler  the  statutes 

whicli  were  of  force  in  1S()7  (Rev.  (-tKle,  ^§  2293-4),  a  foreign  ex- 
ecutor or  administrator  on  the  estate  of  a  person  who,  at  the  time 
of  hi.s  death,  was  not  an  inhabitant  of  this  State,  but  had  property 
here,  was  not  auth(»ri7.ed  to  maintain  a  suit  here,  if  letters  testa- 
mentary or  of  administration  had  be<'n  granted  here;  and  under 
the  law  as  since  amemled  ((.\Kle,  H  2r):l7-.'iS ) ,  while  he  is  author- 
'ized  to  maint^dn  suits  and  recover  [>rof»erty  here,  on  conn)liance 
with  prescribed  t'ondidons,  notwithstanding  the  prior  appointment 
of  a  domestic  administrator,  the  statute  expri'ssly  declares  that, 
**  before  a  judgment  is  reH<lered  in  bis  favor,  \h*  shall  prove  to  the 
court  that  he  has  complied  in  nil  respects  witli  these  conditions, 
and,  failing  to  do  so,  can  not  re<*over."     Ilarrfs  r.  Moore ^  o07. 

6.  Same. — In  a  suit  brought  by  sucli  foreign  executor  or  administrator 

without  a  <*ompliance  with  these  statutory  conditions,  his  bill  be- 
ing dismissed  by  the  chancellor  ou  «>ther  grounds,  although  his 
right  to  maintain  the  suit  was  denied  by  special  plea ;  this  court 
is  l)ound  to  afhrm  the  decree,  although  the  statute  of  limitati(ms 
has  since  barred  a  recovery  bv  the  domestic  administrattir.  lb. 
507. 

7.  Sale  under  power  in  tiiortfjage,  by  foreign  admin  intra  tor. — A   foreign 

administrator,  who  has  ncit  given  Ixmil  and  had  his  letters  recorded 
here  as  requinui  bv  stiitute  ((%KJe,  ^§  2(»87-40),  has  no  authority  to 
execute*  a  power  of  sale  contained  in  a  mortgage  given  to  his  intes- 
tate, as  a  domestic  administrator  may  (Ib.^  2UW) ;  and  a  sale  by 
him,  under  the  i>ower,  neither  cutsoti'  the  right  of  redemption, 
nor  affects  the  right  of  a  junior  mortgagee  to  be  let  in  to  reaeem. 
Sloat}  V.  FrothinyhaWj  oSO. 

8.  Same;   ratifieatlon   by   hrirn   and  dinwMic   adAiiniMrator. — Though 

such  sale  is  imauthoriziHi  and  irregular;  vet,  if  it  is  ratified 
by  the  heirs,  next  of  kin  and  domestic  administrator,  and  the  pro- 
ceeds of  sale  are  proiwrly  applied  by  the  foreign  a<lministrator  in 
the  due  coursiM)f  admiinstration,  the  purchaser  will  be  regarded  as 
an  equitable  assignee  of  the  mortgagee  and  stH'ur<»d  debt,  and  will 
be  subrogated  to  the  rights  of  the  heirs  and  the  domestic  adminis- 
trator,    lb.  5SU. 

9.  Limitation  of  '  action  '  againut  niiretie^  on  ndminimtration  ttond. — Un- 

der the  statute  which  prescril>essix  years  as  thehmitiitionof  "ac- 
tions against  the  sureties  of  executors,  administrators  or  guardians, 
for  any  misfeasance  or  malfeasance  whatever  of  their  principal 
the  time  to  be  computed  from  the  act  done  or  omitteU  l>y  their 
principal  which  fixes  the  liability  of  the  surety  "  (Code,  \  .S22G, 
sulxi.  7) ;  the  word  aetionn^  being  liberally  construeil,  includes  a 
summary  execution  against  tlie  surety, on  the  return  of  *  No  prop- 
erty found  '  on  an  execution  issued  on  a  decree  against  his  princi- 
pal;  the  statute  begins  Ui  run  from  the  ren<lition  of  the  decree 
against  the  principal ;  and  when  the  decree  is  revived,  no  ex€»cu- 
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tion  having:  isnned  on  it  before  revivor,  the  statute  is  available  to 
the  sureti<»K  as  a  <i(»fense  ajraiiist  a  summary  exe<-ntion  on  the  re- 
vived di'cree,  issued  more  than  six  years  after  the  rendition  of  the 
original  decree.     Murlhi  r,  Tnlhi,  J4' 

10.  ( 'oiK'liiRtn'nt'fM  (tf  (h'rrrr  o'jainxt  n(hn'niintrnhn\  on  nijaitimt  hi)*  tturetit". 

A  decree  rendered  against  an  administrator,  on  final  settleiiient  of 
his  a<'('onnts,  is  eijuaily  conclusive  on  his  suivties,  in  the  absence 
of  fraud  or  collusion,  as  to  the  matters  of  account,  but  not  a**  to  the 
fiu'tinn  <»f  the  lK)nd,  or  otlier  defenses  personal  to  the  sureties;  and 
when  such  decree  is  revived  against  the  a<lministrator,  the  revivor 
is  ecjually  conchisive  on  his  sun»ties,  except  as  to  such  personal 
defenses,  althou'^li  they  were  not  |)arties  to  such  re^^v^»r.  an<l  had 
no  right  to  appear  and  defend  apimst  it.     lb.  J4- 

11.  Pariivs  itt  mllh'niritt;  pr*/<n  nipt  lout*   o))  rrrnr. — ()n  final   settlement 

of  an  executor's  accounts,  when  the  record  shows  that  the 
dece(lent  left  a  widow  and  minor  child  siirvivinj;  hini,  and 
the  decree  recites  that  the  infant,  **  under  the  conBtruction 
of  the  will  of  the  decease^!,  is  not  a  nwessary  party  to  the 
settlement,"  but  the  will  itself  is  not  set  out,  nor  its  provisions 
any  where  shown  by  the  nrord ;  this  court  can  not  assuuje,  con- 
trary to  these  recitals,  that  the  de<'edent  died  intestates  then^by 
making  the  <-hild  a  necessarv  party  as  a  distributee,  nor  that  the 
will,  properly  construed,  niaile  the  chiM  a  necvssary  party  as  a 
legatee  or  devisee.     Phutfn  v.  }Verhnrn,'tfi. 

12.  Jurinffirfitm   of   Piuthntf  i'otirt   in   mailer  <{f  trnnt.^;  t'onrhinirvnt'*»  of 

(ierrrr. — When*  the  will  confers  on  an  executor  perscnial  trusts, 
which  may  not  expire  when  his  executorial  duties  ceas<»,  and 
which  can  not  be  hnally  settle<l  imtil.  on  the  termination  of  the 
widow's  life-estate,  the  properly  is  ileHvere<l  to  the  nMnainder- 
men,  unless  the  execut(»r  and  trustee  r<»sigus,  dies,  or  is  removed; 
while  the  T*rol)ate  Court  may  make  a-  final  settlement  of  his  ac- 
counts a«*  executor,  and  the  decnn*  would  be  conclusive  on  the 
widow,  who  was  a  party  to  it ;  yet,  as  to  the  matters  <'onnected 
with  the  trust,  the  court  wcuild  iJe  without  juHs<hction,  and  the  de- 
cree rendered  woidd  be  no  protecticrti  to  the  extM-utor  in  any  future 
litigation  with   the  remain<ler-men  who   were   not   parties  to  it. 

13.  EquiUihlf  irlicf  otjniust  sftflrmfn(. — AVhen  a  final  settlement  of  an 

executor's  accounts  has  been  made  in  the  Probate  Court,  no  tnists 
being  involved,  and  no  fraud  imputed,  a  court  of  equitv  will  not 
re-oi)en  the  settlement,  unless  scmie  special  cause  for  its  interiK>si- 
tion  is  shown.     Fi>xwnrth  r,  Whitf,  //^ 

14.  tSatn/';  ini  f/nmntf  of  frnnti. — Where  an  a<lministrator,  on  filing  his 

accounts  for  scftlement,  wrote  to  his  sister,  wlio  was  a  <listributee 
of  the  estate,  and  n'sided  in  Texas,  informing  her  that  her  interest 
in  the  estat<'  was  a  specified  sum,  about  one-tifth  of  its  actual  value 
in  fa<'t,  and  inclosing  a  receipt  for  that  siun,  to  be  signed  by  her, 
which  wouhl  operate  as  a  n'h»ase.  an<l  which  was  signcMl  and  xv- 
turned  to  him,  and  the  money  paid;  /«/7//,  that  this  was  a  fraud, 
against  which  a  crairt  <»f  ecjuity  would  grant  relief  by  s<»tting  aside 
the  settlement,  and  that  the  administrator  could  not  tn*  heartl  to 
say  that  the  distributee,  in  relying  on  his  n*prt».sentationF,  and  fail- 
ing to  apjiear  and  contest  the  settlement,  was  gtiilty  of  negligence 
or  other  fault.     ffnnijihrfjfH  r    Harlfson,  I. 

15.  Wlirn  (ilAlrihiitff-a  muij  xnf,   irithoiit  ft(1nn'}it)*tration. — As  a  general 

rule,  <listributees  or  next  of  kin  can  not,  in  the  absen<*e  of  an  ad- 
ministration duly  granted,  maintain  a  suit  at  law  or  in  e^piity  for 
the  mere  purpose  of  administration,  n(»r,  in  the  absence  of  special 
eircun»stances,  maintain  a  suit  for  the  col  lection  of  personal  asseta; 
and  although   there  are  exceptional  cases,  in  which  a  court  of 
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equity  will  decree  distribution  directly  to  the  next  of  kin,  without 
the  intervention  of  an  administrator,  wlien  it  is  dearly  shown  that, 
if  one  were  appointed,  his  only  duty  would  l>t^  distribution;  yet 
such  relief  wdl  not  be  granted  at  the  instance  of  the  next  of  kin  of 
a  deceased  adult  legatee,  upon  a  mere  general  aflegation  that  there 
are  no  outstanding  debts  against  his  estate,  when  such  allegation 
is  made  upon  information  an<l  In^lief  merely,  and  it  is  not  shown 
that  the  information  was  obtained  from  persons  having  knowle<lge 
of  the  facts.     Sulllran  v.  Laufer,  OS. 

16.  When  distributees  or  adniinistrator  man  ^^''  '""••«'  •"*"«'. — When  there  is 

an  administrator  of  the  estate  of  a  deceased  legatee,  he  is  the 
proper  person  to  sue  for  tlie  legacy ;  conse(iuently,  the  next  of  kin, 
or  distributees  of  his  estate,  can  not  join  in  a  bill  with  the  surviving 
legatees,  making  the  administrator  a  defendant.     lb.  OS. 

17.  ]\lwn  distribnteen  may  maintain  suit  againut  adminii^trator  and  debtors 

jointly. ^The  distributees  of  a  dececfent's  estate  can  not  maintain  a 
bill  in  e<iuity  against  the  personal  representative  and  debtors  of 
the  estate  jointly,  without  alleging  fraud  and  collusion  between 
them,  or  a  refusal  bv  the  i)er9onal  representative  to  sue  for  and 
collect  the  debts.     lb.  OS. 

18.  Suits  by  administrator  or  distributevs;  who  nuu/  sue. — The  title  to  the 

personal  effects  of  a  dec^edent,  and  the  right  to  mahitain  personal 
actions,  are  devolved  by  law  on  tlie  personal  representative ;  and 
the  general  rule  is,  that  he  alone  is  authorized  to  demand,  receive, 
collect,  disburse  and  distribute  the  personal  assets  and  claims  of 
the  estate;  and  while  there  are  recognized  exceptions  to  this  rule, 
in  which  administration  may  be  dispensed  with,  and  other  cases 
in  which,  the  personal  representative  l^ingestopi>ed,  or  under  dis- 
ability to  sue,  a  court  of  oauity  will  lend  its  aid  for  the  discovery 
and  utilization  of  assets,  a  bilfby  distributees  must  aver  the  facts 
necessary  to  bring  the  case  within  one  of  those  exceptions.  Sul- 
livan V.  Lawlery  7'J. 

19.  Wlien  distributees  may  siie^  without  administration. — The  general  rule 

is,  that  distributees,  or  next  of  kin,  can  not  maintain  a  suit  for  the 
mere  pur|)ose  of  distribution,  until  letters  of  administration  have 
been  granted  on  the  estate  of  the  decedent ;  and  this  rule  must 
prevail,  unless  facts  are  affirmatively  shown  which  bring  the  par- 
ticular case  within  the  recognized  exception  dispensing  with  an  ad- 
ministration when  it  would  be  a  u.sele8S  ceremony.  Sullivan  v. 
Lawler,  74. 

20.  Same. — Where  the  testator  de\'i8ed  to  his  widow  a  life-estate  in  all 

his  property,  and  directed  **  the  balance  "  of  the  estate  at  her  death 
*'  to  be  sold,  and  the  proceeds  to  be  e(iuall^  divided  among  his 
children,"  making  his  widow  executrix;  administration  on  his  es- 
tate, after  the  death  of  the  widow,is  necessary , before  the  remainder- 
men can  maintain  a  suit  in  their  ow^n  names.     lb.  74. 

EXEMITIONS. 

1.  Governed  by  what  law. — As  against  creditors,  the  right  to  a  home- 

stead or  other  exemption,  its  value  and  extent,  must  be  determined 
by  the  law  which  was  of  force  when  the  debt  waj3  contracted ;  and 
when  the  creditor  is  a  surety,  by  the  law  which  was  of  force  when 
his  liability  was  assumed.    Keel  v.  Larkin^  49S. 

2.  Same;  renewal  of  debt,  or  change  of  parties. — The  mere  renewal  of  a 

debt,  or  the  novation  of  an  old  debt  by  a  new  one,  does  not  affect 
the  debtor's  right  of  exemption;  but,  when  a  new  liability  is 
created,  by  reason  of  change  of  parties,  or  otherwise,  and  it  i» 
taken  in  full  payment  and  discharge  of  the  original  debt,  the  right 
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of  exemption  is  measured  by  the  law  in  force  at  the  date  of  the 
new  obhgation.    lb,  49S. 

3.  (Voidest  of  claim  of  homesUad  ejremptum;  where  origifiattd  and  tried. 

When  an  execution,  issued  on  a  judgment  in  the  Circuit  Court,  is 
received  by  the  sheriff  during  the  life  of  the  defendant,  but  is  not 
levied  until  after  his  death  (Code,  ^  8213),  and  a  homestead  is 
thereupon  claimed  by  the  ^idow;  the  execution  and  claim  are 
properly  returned  into  the  Circuit  Court,  where  a  contest  of  the 
claim  may  be  originated  and  tried ;  and  it  is  not  proper  that  the 
contest  should  be  originated  in  Uie  Probate  Court,  ana  certified  to 
the  Circuit  Courfr  for  trial.     /  b.  J^n. 

4.  (^lairn  of  homeMead  exemption  by  widow;  jyroceedinps  under, — When 

a  homestead  exemption  is  claime<l  by  the  widow,  m  lands  on  which 
an  execution,  received  by  the  sheriff  during  the  life  of  the  defend- 
ant, is  levied  aft«r  his  death,  the  proc^eedings  for  its  allotment 
should  be  governed  bv  section  2832  of  the  Code,  and  not  by  sec- 
tion 2841.     76.  4/^.1 

5.  Homestead  exemption;  occupanrtf. — A  claim  of  homestead  exemption 

can  not  prevail,  without  averment  and  proof  of  occupancy.  Lyne^s 
AdmW  V.  Wanny  49. 
().  Waiver  of  homestead  fj-fmp/f on.— Under  the  statute  approved  March 
4th,  1876  (Co<le,  ^  2848),  a  waiver  of  a  right  of  homestead  exemp- 
tion is  required  to  be  made  **  by  a  separate  instrument  in  writing ;" 
consequently,  a  waiver  einbodie<l  in  an  ordinary  promissory  note, 
though  attested  by  one  witness,  is  invalid  and  inoperative.  Baker 
r.  Keith,  IJl. 

7.  ('ontest  of  claim  of  homentead  exemption;  where  tried. — When  a  home- 

stead is  allotteff  to  the  surWving  child  of  a  decedent,  by  commis- 
sioners appointed  by  the  Probate  ('ourt,  and  the  allotment  is  con- 
tested bv  a  cre<litor,  that  court  has  no  autliority  to  tr>'  the  issue 
(Code,  ^'§  2838,  2841).  but  should  certify  it  to  the  Circuit  Court  for 
trial  at  the  next  term.    lb,  Ui. 

8.  Remedy  of  creditor  to  enforce  waiver. — As  to  what  is  the  proper  rem- 

edy of  a  creditor,  in  whose  favor  a  valid  waiver  of  homestead  ex- 
emption has  been  executed  by  a  debtor  since  deceased,  the  waiver 
not  having  been  enforced  dunn^  his  life,  and  his  estate  being  de- 
clared insolvent,  qnxref  *'  Possibly  legislation  is  called  for  on  this 
subject."     lb.  121. 

9.  Homestead  exemption  in  favor  of  deced^'uCs  minor  child;  hmc  affected 

by  insolvency  of  estate. — Where  a  decease<l  debtor  left  no  surviving 
widow,  but  a  minor  child  as  the  only  member  of  his  family,  such 
,  child  had  a  right  to  0<!cupy  the  homestead  during  minority,  and, 
if  the  estate  was  declared  insolvent  during  such  minority,  the 
homestead  ec<tate  vested  absolutely  in  the  child,  under  the  provis- 
ions of  the  act  approved  April  23d,  1873  (Sefls.  Acts,  p.  W,  §  15) ; 
but,  if  the  child  attained  its  majority  before  the  estate  was  re- 
ported insolvent,  the  right  of  homestead  tenninated  with  its  mi- 
nority, and  was  not  revived  and  enlarged  into  an  absolute  estate 
by  the  subsequent  insolvency,     fh.  121. 

10.  Claim  of  homestead  exemption ^  and  contest  thereof;  where  tried. — Un- 

der statutory  provisions  (Code,  ^^  2838,  2841),'  the  Probate  Court, 
or  the  judge*  of  probate,  has  no  jurisdiction  to  try  any  contest  as 
to  the  right  of  homestead  exemption,  but  is  required  to  certify  the 
issue  to  the  Circuit  Court  for  trial,  whether  it  arise  on  an  allotment 
made  by  commissioners,  or  on  an  application  made  to  the  court 
under  circumstances  which  dispense  with  the  necessity  for  the  ap- 
pointment of  commissioners.     Farley  v.  Riordon,  128. 

11.  Exceptions  to  widow^s  claiyn;  when  filed. — A  contest  of  the  widow's 

claim  to  a  homestead  exemption  can  only  be  originated,  in  tlie  Pro- 
bate Court,  by  the  filing  of  written  exceptions  to  the  allowance  of 
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the  claim,  or  of  the  allotment,  as  the  case  rnay  be ;  which  must  be 
filed,  when  made  to  the  allotment,  within  **  thirty  days  after  the 
expiration  of  the  sixty  days  "  allowed  them  for  inakinj?  their  allot- 
ment and  report ;  and  within  thirty  davK,  when  the  claim  is  made 
by  petition  under  circumstances  which  render  the  appointment 
and  report  of  commissioners  unnet'essary,  all  the  facts  being  pre- 
sented by  the  pleadings.    Ih.  VjiS, 

12.  Same, — If  exceptions  are  not  tiled  within  the  {Prescribed  time,  the 

court  has  no  power  to  allow  them  to  be  tiled  afterwards ;  and  an 
order  of  continuance,  though  made  by  consent,  and  stated  in  a  sub- 
seauent  entry  to  have  b(H?n  made  '*  without  prejudice,"  does  not 
enlarge  the  time  within  which  exceptions  may  be  filed,     lb.  128. 

13.  Alienation   of  homestead ;   ^igmitnre  and  arknoirledgment  by   wife. 

Under  the  provisions  ot  the  constitution  of  1868,  prior  to  the  Pass- 
at of  the  act  approved  April  23,  1873,  a  mortgage,  or  other  alien- 
ation of  the  homestead,  acknowledged  by  husband  and  wife,  and 
certified  in  the  form  pK»scril)ed  by  the  statute  for  onlinary  convey- 
ances, was  sufficient  to  c<mvev  the  homestead.  Butta  r.  Brough- 
ton,  294. 

14.  (*laim  of  exempt  permmal  property ;  how  rontcnted. — When  a  de<'lara- 

tion  and  claim  of  exemption  in  and  to  rti)eciti<-  articles  of  p(»rsonal 
property  has  been  filed  in  the  office  of  tne  judge  of  probate  of  the 
county,  a  levy  can  not  lawfully  be  made  ujjon  the  propertv  (Cofle, 
^  2830),  unless  the  plaintiff  in  the  process  first  makes  aflidavit  and 
gives  l>ond  as  prewTibed  by  the  statute ;  aud  if  a  levy  Is  made  with- 
out the  pt^rformance  of  these  <H)nditi(»ns  pnn'edent,  it  will  be  set 
aside  on  motion.     Totten  tt'  Bro.  r.  »Snle  tt  ('ft.,  >^<VcV. 

15.  Same, — If  a  lx)nd  is  not  given  before  or  at  the  time  of  the  levy,  it 

can  not  be  subsequentlv  sunplied  on  the  hearing  of  a  motion  to  set 
aside  the  levy;  and  a  [)ona  of  indemnitv,  given  to  the  sheritFfor 
his  own  protection  in  making  the  levy,  is  not  a  compliance  with 
the  statute.    lb.  4S8, 

FRAUD. 

1.  Equitable  relief  against  fraud. — Fraud  vitiates  any  and  every  trans- 

action into  which  it  enters,  even  the  most  solemn  contracts,  and 
the  judgments  or  decrees  of  courts  of  the  highest  jurisdicti(m ;  and 
when  a  fiduciary  relation  exists  between  two  pei*sons,  which  ren- 
ders it  the  duty  of  one  to  communi(rate  to  the  other  full  information 
of  all  facts  within  his  knowle<lge,  the  failure  to  do  so  is  a  fraud, 
against  which  a  <'ourt  of  equity  will  grant  relief,  /htinphreytt  r. 
Burleson,  J. 

2.  Allegatiims  of  miftreprese^ntatiotm  uof  nhoirlug  frmtd. — In  a  bill  fileil 

by  a  stockholder  in  an  int'orporate<l  building  and  loan  association, 
asking  an  account  and  redemption  under  a  mortgage  which  he  had 
executed  to  the  association,  averments  in  these  words,  **  Your  ora- 
tor's purpose  in  obtaining  sai<l  shares  of  st(Hk  in  the  outset  was  to 
enable  hun  to  l)orrow  the  monev,  an<l  not  as  an  investment  in  the 
stock,  and  this  purpose  was  wefl  known  to  the  <)tiicers  of  the  t'om- 
pany;  and  orator  was  moved  to  borrow  the  nu)ney,  and  pay  this 
f 75  per  month,  by  the  statements  and  calculations  made  by  said 
officers,  and  given  to  him,  that  this  sto<*k  would  be  worth  $200  i>er 
share  after  the  one-hundredth  installment  was  paid  in,  and  he  be- 
came a  shareholder  by  the  purcha.se  of  stmk  for  the  above  pur- 
pose, and  under  the  foregoing  rt»prest*ntations," — show  only  the 
expression  of  an  opinion  or  judgment  on  a  matter  which  was 
equally  open  to  Iwtli  parties,  and  do  not  amoimt  to  a  charge  of 
fraud  or  willful  misrepresentation.  Lake  r.  Stmritij  Loan  Ai^soria- 
tion,  207. 
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1.  Agreement  hij  tnortgagee  to  redU'em  from  purchase ry   for  mortgagt/r. 

An  ajjreeiuont  or  j)roini»e  by  the  mortgaj^ce  to  redeem  the  lands 
from  a  purchaser  at  execution  sale,  for  the  lienefit  of  the  mort- 
pa>?or,  and  to  allow  liini  to  re<leeni  on  repayment  of  tlie  amount 
advanced,  with  inteit^st,  an(i  the  balance  dueon  the  mortgage  debt , 
is  within  the  statute  of  frau<ls  (Co<ie,  ^  2121),  and  can  not  bt»  en- 
forced unless  a  compliance  with  the  re<iuisitions  of  the  statute  is 
shown;  an<l  the  re-payment  oi  the  money  does  not  take  the  «*:ise 
out  of  the  statute,  unless  j)ossession  was  also  taken  and  held  under 
the  contract.     Junkl/n^  r.  Lav/lnrty  ,ifKl. 

2.  Pleadtng  >ttatufr. — The  statute  of   frauds,  as  a  defense  in  e<juity 

to  a  bill  which  seeks  the  specific  performance  of  a  contract  re- 
lating to  lands,  must  b*^  pleade<l,  unless  the  bill  shows  on  it» 
face  that  the  Contract  is  o!)uoxious  to  the  pn)visions  of  the  statute. 

FKArOULKXT  C'ONVKYANCKS. 

1.  Surfti/n  rights,  r/,s  againttt  frantfnlrnt  and  rolntttary  couvfijanrrs. — A 

surety  is  a  creditor,  within  the  meaning  of  the  statute  of  frauds 
(Code,  ^  2124),  and  eiitithul  to  protection  a^aiust  fraudulent  and 
voluntary  conveyances,  from  the  time  when  his  contingent  Uabilitv 
was  assunuMl,  although  he  has  no  technical  right  of  action  until 
he  has  paid  the  debt.     Ktrl  r.  Lurkhiy  4-^'i. 

2.  Validitt/  af  nmrt'ifonrr  (isfniili'ft  for  fraud  ;  htirdcn  nf  proof  as  to  con- 

»id*' ration. — When  a  creditor  attacks  a  conveyance  on  the  ground 
of  fraud,  but  does  n(»tdenvor  im|K»ach  the  c(msideration  as  recite<l, 
he  must  aver  and  prove  tliat  the  grantee  had  notice  of  the  allegecl 
fraudulent  int<'nt  of  the  grantor,  or  participated  in  it;  but,  if  he 
denies  the  consideration  as  recited,  and  alleges  that  the  convey- 
ance was  in  fact  voluntary,  the  onnn  is  on  the  grantee,  as  against 
antecedent  cre<litors,  to  prove  a  valuable  consi<leration  sufficient 
to  uphold  it ;  and  wh(»n  the  j)arties  are  near  relatives,  and  tlie  con- 
veyance was  exccule<l  while  a  suit  was  pending  to  8id»ject  the 
lands  to  the  paym<'nt  of  the  complainant's  debt,  the  grantee  must 
make  it  plaiidy  appear,  to  the  satisfaction  of  the  court,  that  it  wa.s 
a  real  contract  of  sale,  upon  a  real  and  sufficient  consitieration. 
IjipM'oudi  r.  yft'i'tt'Han,  1'>1. 

3.  Same. — AVhen  a  creditor  assails  the  validity  of  a  convevance  by  his. 

deV)tor,  or  a  conveyance  whost^  consideration  pro<.'ee<led  frorn  his 
debtor,  and  his  debt  or  demand  is  older  than  the  <late  of  tlie  con- 
veyance, the  (niuH  of  jiroving  a  valuable  consi<leration  is  cast  on 
the  grantee ;  and  if  the  consideration  is  averre<l  to  be  a  debt  of  the 
grantor  or  debtor,  he  must  prove  the  existence  and  validity  of  such 
debt.     Buchanan  r.  Bur  ha  nan,  /i.'). 

4.  Conre.yanve  to  rreditor ;  irhen  fraudulent  ax  to  olfn'rH. — A  conveyan<'e 

or  sale  b^'  an  insolvent  debtor  to  one  of  his  creditors,  in  payment 
of  an  existing  debt,  will  not  l)e  held  fraudulent  as  against  other 
creditors,  because  of  an  actual  fraudulent  intent  on  his  part,  unless 
the  creditor  had  knowledge  of  that  intent,  or  participated  in  the 
fraud.     Lym'U  Adm'r  v.  Wanriy  4'^. 

5.  Same  ;  irhen  allowed  to  stand  (ut  ralid  security. — When  a  conveyance 

is  assailed  by  creditors  on  the  ground  of  fraud,  and  the  grantee  is 
not  implicated  in  the  fraudulent  intent  of  the  grantor,  the  convey- 
ance will  Ikj  allowed  to  stand  as  a  valid  security  to  the  extent  of 
the  actual  consideration  proved  to  have  been  paid.    76.  43. 

6.  Voluntary  conveyance ;  parol  evidence  as  to  contti deration. — A  volun- 

tary conveyance  is  void  as  to  the  existing  creditors  of  the  grantor, 
and  parol  evidence  is  not  admissible,  at  law,  to  contradict  its  re- 
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citals  as  to  the  (consideration.  Honce,  the  grantee,  ilainiing  that 
the  deed  was  foun<1ed  in  fact  on  vahiable  eonsideration,  would  be 
without  legal  remedy  against  an  attaching  creditor  of  the  grantor, 
and  the  levy  of  the  attachment  wouhl  l>e  no  obstat-le  to  a  reforma- 
tion of  the  deed  in  equity.  Berrtj,  Demotuilp  <i'  <\).  v.  Soireil,  14. 
7.  Trust  in  frond  of  rreditori. — When  lands  are  conveyed  by  a  debtor 
to  his  vvife  or  child,  with  the  intent  to  pla<'e  the  property  beyond 
the  reach  of  his  creditors,  and  to  be  held  in  seiiret  trust  for  his  own 
benelit,  neither  he  nor  his  heirs  t;an  enforce  the  trust.  Kelly  r. 
fCarnnfr,  K^tl. 

liAMINlJ.  See  Cki.minai.  Law,  11,  12. 
i  JARNISllMENT.  See  Attachmknt. 
c;rAKDIA\  AM)  WARD. 

1 .  AV>w-/v' 

dent  when  j 

does  not  justify  the  inference  that  he  was  also  a  non-resident  at  the 
time  of  his  app»)intment,  l)ut  the  court  will  presume,  if  necessary, 
that  he  i^hanged  his  residence  after  his  appointment ;  and  even  if  lie 
was  a  non-resident  when  appointed,  the  appointment  would  not  l)e 
voi«I,  but  only  irregnlar  and  voidable.     Marti  it  r.  Talhj,  ,.V?. 

2.  Co7icln.iirfhP.HM  of  drcrer. — In  a  procee< ling  to  enforce  a  decree  ren- 

dered in  favor  of  u  guardian  for  the  use  of  his  ward,  by  summary 
execution  against  the  sureties  on  the  defen<lant's  bond  as  adminis- 
trator, the  n^'italfl  of  the  decree  are  conclusive  as  to  the  fact  of  the 
guardian's  api)ointm(Mit  and  its  regularity,  ami  they  vvlw  not  be 
impeaclied  or  (piestioned.     //>.  .!-'i. 

HABEAS  COIUns. 

1.  ]Vho  eitiithd  to. — A  person  who  is  in  the  county  jail,  under  a  nut- 
tiniiiA  issued  by  a  justice  of  the  peace,  before  whom  he  Wiis  brought 
on  a  charge  of  vagrani'y,  and,  demauihng  a  trial  by  jury,  was  re- 
<iuired  to  give  bond  for  his  api>earan<-e  at  the  next  term  of  the  Cir- 
cuit Court,  and  couuuitt<»d  to  jail  on  failing  to  give  such  bond,  is 
not  entitled  to  the  writ  of  hadroA  vorpuK.     Ex  fxirfr  Pnnkliif,  '?/fJ. 

HOMESTEAD.     S<'e  Exemi-iions. 

HUSBAND  AND  VVIFE. 

1.  Rnnoro!  of  dintdtHitim  if  rtyrrrtnrf   6//   derrcr  if  rhonrvUort  t'.rtvut  of 

pofrrrK  ronfrrrrd  lnj  decrer. — t'nder  the  provisions  of  the  statute  ap- 
proved February  10th,  1875  (Code,  ^  27.*^1),  chancellors  are  au- 
,  thorized,  either  iiTterm  time  or  vacation,  on  the  tiling  of  a  proper 
petition  and  regular  proceedings  had  under  it,  "  to  relieve  mar- 
ried women  of  the  disabilities  of  coverture,  as  to  their  statutory 
and  otlier  st^parate  estates,  so  far  as  to  invest  them  with  the  right 
to  buy,  sell,  hold,  convey  an<l  mortgage  real  and  ijersonal  prop- 
erty, an<l  to  sue  and  be  sued  as  fenuiu'»  note;  "  but  a  decret^  ren- 
dered un<ler  this  statute  removes  the  disabilities  of  coverture  only 
to  the  extent  particularly  spe<'iHed  in  the  statuU*,  and  does  not 
<!onfer  on  the  iK^titionef  the  i)ower  to  make  general  contract*. 
Cohen  r.  iro////<'r,  Hirtirhbfrg  <(•  Co.,  J'.^J. 

2.  Same;  artrmentu  of  uetition. — When  a  petition  is  filed  under  this 

statute,  it  must  allege  that  the  pi»titioner  has  a  separate  estate, 
statutory  or  eijuitable ;  and  the  omission  of  such  averment,  it  be- 
ing   a    jurisdictional  fact,   renders  the   entire  proceeding   void. 
fh.  J.?.?. 
43 
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3.  Cohvryaiicf  of  irife'H  prop^rUf. — Property  belonging  to  the  statutory 

estate  of  a  married  woman,  whether  real  or  personal,  can  only  be 
disposed  of  in  the  particular  mode  prescriberi  bv  the  statute ;  that 
is,  by  the  joint  convevance  in  writing  of  lierself  and  her  husband, 
attested  or  acknowledged  as  pres4'ril»ed.  PoUak  dr  f'o.  r. 
Oran'Rj  S47. 

4.  Same;  salr  or  exchange  of  horne. — If  the  husband  purchases  a  horse 

with  money  belonging  to  the  wife's  statutory  estate,  not  taking  the 
title  to  hhnself ,  the  legal  title  vests  in  the  wife ;  and  a  subsequent 
exchange  of  the  horse  for  another,  not  consummated  by  writing 
signed  by  hnsband  and  wife  jointly  (and  attested  or  acknowledged), 
though  made  with  the  assent  of  the  wife,  does  not  divest  her  title 
to  the  first  horse,  nor  vest  in  her  any  title  to  the  second.    ///.  ri47. 

5.  Purrhage  hij  hn»bandf  for  iriff;  titfp  uoi  fHtKsing  to  her. — If  the  hus- 

band buys  personal  pro|)erty  at  the  request  of  the  wife,  but  pays 
the  price  with  niunev  borrowed  by  him  f>n  his  own  credit,  the  title 
vests  in  him,  not  in ^is  wife;  anJl  the  subsequent  re-payment  of 
the  borrowed  money,  with  money  belonginj;  to  the  wife's  statutory 
estate,  <ioes  not  change  the  title,  nor  create  in  the  wife  any  interest 
in  the  propertv  which  she  can  assert  at  law  as  against  his  creditor*. 
Jh.,347, 
().  PreHomption  ati  to  rhantrfer  of  H'Ife's  esfate — As  a  rule  of  evidenc*e, 
l)ersonal  property  in  tlie  possession  of  the  wife,  or  in  the  ^Kisseb- 
sion  of  her  husband  as  trusti'V  fur  her.  or  in  their  joint  possession, 
will  hi'  presumed  to  be  hehl  as  part  of  her  statutory  estate,  under 
the  laws  which  have  now  been  of  force  for  more  than  thirty  years, 
unless  affirmativelv  shown  t<»  be  an  equitable  estate.  Patterson  r. 
KUker,  406. 

7.  V»e  of  v'iff\  fmnh  tnj  hii^hnii<U    nhether  ronrerxion  or  iitreMmrut. 

When  the  husband  purchases  jiroperty  at  an  administrator's  sale, 
and  is  allowe<l  a  credit  on  his  p\irchase  to  the  extent  of  his  wife's 
distributive  share  of  tlie  estate,  this  is  not  an  investment  for  the 
wife,  but  a  <'onversion  of  her  interest,  and  renders  him  her  debtor 
for  the  amount.     Lijne'x  A(im*r  r.  Wtuni,  -^.?. 

8.  Same;  as  con»iil(> ration   of  covreyanct'  to  irlfe. — If  the  husband  re- 

ceives moneys  l)elonging  to  his  wife's  statutory  estate,  and  eon- 
verts  them  to  his  own  use,  thereby  becoming  a  debtor  to  her  to 
that  amount,  this  constitutes  a  valuable  consideration  to  sup]:)orta 
subsetiuent  conveyance  to  her;  but  he  is  not  liable  for  interest 
on  such  moneys,  nor  for  j^roperty  belonging  to  her  which  he  re- 
ceived, but  whicb  he  is  not  shown  t<»  have  sold  and  converted  to 
his  own  use;  and  as  to  these  items,  the  conveyance  would  Im?  with- 
out a  valuable  cvmsideration.     Th.  4,1. 

9.  Hughand^H  agreement,  not  binding  n-ife  or  her  property. — The  lands 

of  the  wife  having  been  sohl  and  conveye<l  by  the  joint  deed  of 
husband  and  wife,  not  containing  anv  covenant  or  wiu-ranty  as  to 
quantity,  a  writing  signed  by  the  hus'band  alone,  more  thana  year 
afterwards,  not  founded  on  any  new  consideration,  and  agreeing  to 
a  re-survey  of  the  lands  with  a  view  to  the  correction  of  any  mis- 
take as  to  quantity,  can  not  impose  any  liability  on  the  wife,  or 
prejudice  her  rights  in  any  way.     Rogeri  r.  PeebieSy  '}29, 

10.  IIushand''$  atofent  to  embankment  rausing  damage  to   }vife*»  lands. 

The  assent  of  the  husband  t4i  the  construction  or  continuance  of  an 
embankment  on  the  adjacent  lands,  causing  continuous  injury  to 
his  wife's  land,  can  not  bar  or  preclude  her  from  maintaining  a 
suit  in  equitv  to  enjoin  and  abate  it.     Xininger  v.  Nonroodj  271. 

11.  Wife* 8  eqtiitahle  estate;  how  affected  bychavge  of  domicile. — When  the 

wife  is  possQSPed  of  an  equitable  separate  estate  in  property  which 
accnied  to  her  elsewhere,  the  chara<*ter  of  her  estate  is  not  change^i 
by  the  removal  of  herself  and  husband  to  this  State,  bringing  the 
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property  with  them,  and  the  acquisition  of  a  domicile  here ;  and 
on  her  8nh8e(iuent  death  intestate,  the  title  and  ownership  of  the 
property  devolve  upon  her  personal  representative  or  heirs  at  law, 
to  the  exchisiou  of  the  husband,     fnvhi  v.  Bailey y  4^7. 

12.  JicnnucialioH  of  marital  rights  by  husband, — At  common  law,  the 

husband  might  renounce  his  marital  rights  in  and  to  his  wife's 
property ;  and  the  effect  of  such  renuciation  was,  that  the  property 
became  the  eijuitable  estate  of  the  wife,  as  if  he  had  first  reduced 
it  to  possession,  and  then  made  a  gift  of  it  to  her.     lb.  4^7. 

13.  Removal  of  hmfband  as  trifyg  trustee. — Where  the  husband  has  pre- 

t'luded  himself  frt>m  asserHnghis  rights  as  trustee  for  his  wife,  and 
has  abandoned  her,  taking  up  his  permanent  residence  in  a  foreign 
country',  a  court  of  etjuity  will  remove  him,  at  the  instance  of  the 
wife,  seeking  to  enforce  her  rights,  and  appoint  another  trustee  for 
her.     Sloan  r.  Frothinghavij  -'iSO. 

14.  Annuity  to  hnt^band  and  wife  during  their  joird  I  ires  f  and  to  snrriror 

for  life f  payabU  to  husband  *\for  tfieir  mutual  benf^fit;'^  wife^s  inter- 
est in. — Where  an  annuity  is  created  by  deed,  charged  on  lands, 
and  secured  by  mortgage,  in  favor  pf  husband  and  wife  during 
their  joint  lives,  and  to  the  survivor  for  life,  and  is  made  payable 
to  the  husband  **  for  their  mutual  benefit ;"  the  husband  does  not 
take  the  entire  interest  during  the  joint  lives  of  himself  and  wife, 
but  he  ajid  his  wife  Uike  by  moieties ;  he  receives  and  holds  her 
portion  as  trustee  for  her,  is  liable  to  account  to  her  for  it,  and  can 
not  make  it  his  own,  nor  make  an  assignment  or  transfer  which 
would  aflwt  her  rights ;  and  she  has  such  an  interest  as  entitles 
her  to  maintain  a  bill  in  equity  to  foreclose  the  mortgage,  and  to 
redeem  from  an  older  mortgage  on  the  lands.     lb.  '589. 

15.  hill  by  husband  and  irife^and  dismissal  thereof  by  husband. — A  bill 

filed  in  the  names  of  husband  and  wife  jointly,  to  enforce  payment 
of  an  annuity  charged  on  lands,  and  made  payable  to  the  nusband 
for  the  mutual  benefit  of  himself  and  his  wife  during  their  joint 
lives,  is  the  bill  of  the  husband  alone ;  and  a  dismissal  of  the  bill 
by  him,  on  compromise  with  the  defendant,  does  not  prejudice  the 
rights  of  the  wife,  nor  bar  her  from  maintaining  another  bill  to 
enfon*e  payment  of  her  part  of  tlie  annuity.     lb.  .'tSU. 

16.  Statutory  prorisions  as  to  pa rti.es ^  in  suits  by  marri^^d  trmnen. — The 

statute  which  provides  that  a  married  woman  **  must  sue  or  be 
sued  alone,  when  the  suit  relates  to  her  separate  estate  '*  (Code,  ^ 
2892),  appli€*s  only  to  actions  at  law,  and  has  no  reference  to  suits 
in  equity.     Sawyers  v.  Bakery  J^). 

17.  Rules  of  urartire  as  to  parties,  in  suits  by  married  women. — The  15th 

Rule  of  Chancery  Practice,  adopted  in  Janpary,  1877,  providing 
that  "alT  bills  and  petitions  by  married  women,  in  reference  to 
their  separate  estiites,  shall  be  exhibited  in  their  own  names,  if 
over  twenty-one  years  of  ape,  or  relieved  of  the  disabilities  of 
coverture*'  (Code,  jt.  163),  was  intended  to  carry  out  the  legisla- 
tive policy  indicated  by  the  said  act  approved  March  4th,  1876, 
since  inoperative  because  omitte<l  from  the  Code  of  1876;  and  while 
said  rule  applies  equally  to  all  separate  estates,  whether  statutory 
or  e(iui table,  it  extends  only  to  cases  in  which,  prior  to  its  adoption, 
it  was  necessary  that  a  married  woman  should  sue  by  her  next 
friend,  and  does  not  apply  to  cases  in  which  it  was  necessary  or 
proper  that  she  and  her  husband  should  join  as  co-complainants. 
lb,  49. 

18.  Joinder  of  husband  and  wife  as  plaintiffs. — As  decided  in  this  case 

on  a  former  appeal  (66  Ala.  2^)2),  the  wife  is  a  proper  and  neces- 
sary party  to  a  bill  filed  by  the  husband,  seeking  the  specific  per- 
formance of  a  contract  for  the  sale  of  a  tract  of  land,  when  it  ap- 
pears that  the  purchase-money  was  paid  with  funds  belonging  to 
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the  wife's  statutory  efltate,  though  the  title-bond  was  taken  in  the 
name  of  the  husband;  and  if  the  evidence  establishes  the  case 
made  by  the  bill,  the  title  should  l)e  veste<l  in  the  wife  by  the  de- 
cree of  the  court  for  a  sjjecific  perfoi»niaiice.     /  6.  49. 

JNDICTMENT.     See  Ckiminal  I.aw,  1,1-16. 
INFANTS. 

1.  ControrU  of  infants. — The  modem  decisions,  includiu<;  our  own  ad- 

judged <\ises,  have  settle<l  these  propositions:  1st,  that  an  infant 
is  not  liable  on  any  of  his  <!ontracts,  excepting  only  for  ne<*es«a- 
ries, — the  just  value  of  which  may  be  recovered,  hut  not  the  price 
agree(i  to  paid ;  2d,  that  the  appointment  of  an  attorney  is  tJie  onlv 
at't  which  an  infant  is  legally  incapiu*itate<l  to  perfonn ;'  .3d,  that  all 
other  contracts  of  an  infant,  whether  execute<l  or  executory,  are 
•  only  voidable,  and  may  be  either  ratitied  or  avoided  at  his  elci'tion. 
Flexut'fiS:  Isirhteu  r.  DirJctTfofi,  '"HH. 

2.  >Srm/\ — The  plea  of  infaucv  is  a  good  defense  to  an  action  on  a  writ- 

ten oblijfation  given  for  the  rent  of  land,  when  the  action  is  com- 
menced befon*  the  infant  has  attainc^l  his  majority,  and  before  the 
expiration  of  the  term.     fh.ilS. 

3.  Savw. — Such  contract.  t>ein^  executory,  can  only  Ik*  ratitied  by  *'an 

express  confirmation,  or  new  promise,  voluntarily  and  deliberately 
made  by  the  infant  upon  his  comin>i  of  age,  and  with  the  knowl- 
iHJge  that  he  is  not  legally  liable."  The  fact  that  he  retained  and 
sold  the  crops  raised  by  him  is  not  a  ratification  or  aitirniation  of 
the  contract.     Ih..i/S. 

4.  Contrftctit  of  htjants;  dinnffnntntiCf  of. — The  avoid  a  deed,  or  other 

exeouttni  agreement,  entered  into  during  his  minority,  an  infant  is 
not  nHjuired  to  do  any  act  during  tli(»  continuance  of  his  minority : 
any  voidable  executed  contract  maybe  disaffirmed  by  him,  if  ii 
relates  to  p<5rsonal  pnjperty,  either  before  or  after,  reaching  liis 
majority ;  but  he  can  not  conclusively  avoi<la  deed  or  sale  of  lands 
until  after  he  has  attained  his  majority.     McCarfhij  r.  yicro.^^,  XJJ. 

5.  Same. — Su<»h  voidabU»  contract  may  be  atiirmed,  by  unequivocally 

recognizing  its  continued  existence  and  binding  force;  and  it  may 
lx»  disowned  by  some  distinct  an<l  positive  ai.-t,  leaving  no  nwni  fc*r 
tloubt  as  to  the  intention — such  as  notice,  suit,  entn*,  plea,  or  other 
act  of  unnn'stakable  intention.  In  case  of  an  executed  conveyance 
of  real  estate,  or  any  interest  therein,  mere  actiuiescence  will  not 
operate  as  a  ratification,  unless  continued  until  the  statute  of  lim- 
itations haseflected  a  bar:  a  fortiori^  when  he  has  in  the  mean- 
time parted  with  the  title,     fh.  -"^-U. 

6.  Same. — If  an  infant  creates  by  writing  a  private  easement  in  his 

land,  and  afterwards  conveys  the  land  by  absolute  deed  to  another, 
and  ratifies  the  deed  after  attaining  his  majority,  his  subsequent 
ratification  of  the  contratJt  creating  the  easement  is  inoperative  as 
against  the  grantee  in  the  deefi.     lb.  S:^,2. 

INJUNCTION.     See  Chancery,  25,  HI ,  34. 

INN-KKKPKRvS. 

1.  Liability  at  common  lav\ — At  common  law,  an  innkeeper  was  bound 
to  receive  and  entertain,  for  a  reasonable  reward,  all  persons  who 
applied  to  him,  not  being  of  disorderly  conduct,  and  having  the 
means  of  payment ;  the  prin(!iples  regulating  his  rights,  duties,  and 
liabilities  towards  his  guests,  l)eing  foundeil  on  considerations  of 
public  policy,  and  intended  for  the  security  of  travellers  and  Btran- 
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gers,  who  were  necessarily  compelled  to  intrust  their  property  to 
him.  Beale  r.  Poseyy  3%S\ 
.2.  Slaiutory  regulations  as  to, — Bv  statutory  provisions  forming  a  part 
of  the  general  revenue  law  (Coclo,  ^^  522-25),  the  keepers  of  inns 
and  hotels  are  required  to  take  out  an  annual  license,  and  their 
liabilities  towards  their  guests  are  declared  to  be,  "in  the  absence 
of  a  special  (contract  regulating  the  same,  siu^h  as  are  fixed  by  the 
laws  of  the  land ;"  whfle  the  keeper  of  a  **  house  or  place  foV  tlie 
entertainment  of  travellers,  lodgers,  transient  persons  or  guests, 
in  any  town,  city  or  village,"  from  whom  no  license  is  reaiiired, 
but  on  whom  an'  income  tax  is  imposed,  is  allowed  a  large  liberty 
in  the  selection  of  his  guests,  and  is  required  to  make  a  special 
contract  with  them,  evidenced  bv  a  memorandum  printed  or  writ- 
ten,   lb.  SSS. 

3.  Same. — If  the  keeper  of  such  unlicensed  house  of  entertainment 

fails  to  make  a  special  contract  with  his  guest,  as  required  by  the 
statute,  he  can  not  rcn-over  compensation  for  board  and  lodging 
furnished,  and  assumes  the  common-law  liability  of  an  innkeeper 
for  the  loss  of  goods  belonging  to  his  guest ;  and  when  sued  by  a 
guest  for  the  loss  of  goods,  he  can  not  be  heard  to  say  that  he  was 
not  a  licensed  innkeeper.     th.'^^H. 

4.  Same;  keeping  depository  for  raluahfen,  and  floating  notice  thereof. 

The  keeper  of  an  inn  or  public  hotel  in  a  city  may  relieve  himself 
from  liaoility  for  the  loss  of  money,  jewelry,  &c.*,  by  providing  a 
safe  depository  for  sudi  artit^les,  and  giving  notice  thereof  to  his 
guests  (Code,  §^  1549-51 ) ;  but  the  posting  of  notice  on  a  single 
door  in  the  house,  no  matter  how  public  it  may  be,  is  not  a  suffi- 
cient compliance  with  the  statute,  and  does  not  justify  the  inference 
of  notice  to  any  particular  guest.  This  provision  is  confined  to 
cities,  and  has  no  application  to  houses  in  a  town  or  village,  or  in 
the  country.  Ib.32S. 
-5.  Same;  who' in  guest. — A  traveller,  or  transient  visitor,  engaged  on 
temporary  business,  does  not  lose  the  character  of  a  guest  in  a 
hoteJ,  merely  because  he  makes  a  special  contract  for  board  and 
lodging  at  less  than  the  usual  charges,     lb.  S::^. 

INSOLVENT  ESTATES. 

1.  Removal  of  settlement  into  equity. — When  a  decedent's  estate  has 

been  declared  insolvent,  it  requires  a  very  clear  and  strong  case  to 
justify  the  removal  of  the  settlement  into  a  court  of  equity.  Shack- 
elf  era  V,  Bankheadj  476. 

2.  Same. — The  omission  from  the  inventory  of  property  which  ought 

to  have  been  included,  the  waste  or  conversion  of  assets,  and  the 
failure  to  make  a  settlement,  being  matters  which  are  within  the 
jurisdiction  of  the  Probate  Court,  and  as  to  which  its  powers  are 
fully  adequate  to  grant  relief,  furnish  no  ground  for  a  resort  to  a 
court  of  equity  by  a  creditor.  /  b.  476. 
^,  Proof  of  insolvency. — When  notes  and  other  presumptive  evidences 
of  debt  are  duly  filed  against  a  decedent's  estate,  exceeding  in 
amount  the  available  assets,  the  estate  is,  prima  facie  t  insolvent; 
and  proof  of  these  facts  sufficiently  establishes  the  insolvency  of 
the  estate,  when  the  question  arises  collaterally,  although  some  of 
the  claims  may.be  litigated.     Life  Association  v.  Neville,  517. 

I5SURANCK.    See  Assignment,  4. 

JUDGMENTS  AND  DECREES. 

1.  Judgment  against  garnishee;  recital  of  judgment  against  defendant. 
A  garnishment  on  a  judgment  being  consequential  and  auxiliary 
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Diilv,  the  final  judjjmont  ngainHt  the  jfarninhof  must  recite  the  fact 
and  amount  of  the  judj^pnent  ajjainst  tJie  orijrinal  defendant.  Whor- 
hff  r.  ^f.  d'  r.  naih'oail  Co.,  ..'0, 

2.  Aift*'inhnfnt  of  juthfuifnt  nmir  pro  tunc — At  eoninion  law,  a  ju<lg- 

ment  eould  not  l>e  ann»nde<i  aft<M-  the  expiration  of  the  term  ai 
wliii-h  it  was  n'ndered  ;  and  while  tlu*  statutory  j>ro visions  au- 
thorizing tlie  correction  nf  ernn-s  or  mistakes  after  tlie  expiration 
t)l  the  lernj,  on  record  or  7 >/</.</- n^'urd  evidenct*  ;Co<le,  \  .'ilVt  . 
have  heen  liherally  constnuMi,  tliey  are  confined  ti»  <"lerical  errors 
or  mistakes,  leavinji  judit-ial  ern»rs  t<»  b«'  corre<-tcd  hv  appeal. 
Ih.   so. 

3.  Some;  uhat  are  rl*'ri*'al  errom. — In   the  entry  of  a  final  jwi^nent 

against  a  pirnislu»e,  it  is  the  duty  of  the  clerk  io  nnMte  the  fact  and 
amount  of  the  original  jndgment  ajjainst  the  defendant;  and  his 
failure  to  do  ho  is  a  clerii-al  (»rror,  which  may  be  corrected  nunc  /im 
/»//r  at  a  subsequent  term.     Ih./o. 

4.  Coochinit',n)enn  of  deeree. — In  a  pnweedinji;  to  enforce  a  decree  ren- 

<lered  iu  favor  of  a  •juardian  for  the  use  of  his  ward,  by  summary 
execution  against  the  sureties  on  th(Mlefen<lant's  Iwnd  asaihninis- 
trator,  the  recitals  of  the  decree  are  conclusive  as  to  the  fact  of  the 
guardian's  apixnntment  and  its  regularity,  and  they  can  not  be  im- 
peached or  (piefltione<l.     Martin  v.  Tally,  t*,1. 

5.  Heviror  0/ deeree,  and  ronr!m*irenexH  of  reri red  decree. — A  voi<l  de- 

cree caii  not  be  revived ;  con8<*<iuently,  in  a  proi*eedinj<  to  enforce 
satisfaction  of  a  det;ree  whieli  has  been  reviveil,  the  valiciity  of  the 
original  decree  can  not  be  assailed.     Ih.  J.i. 

6.  Same;  decree  againat  administrator ,  eonrhiHire  against  hif  tfuretirx. 

A  decree  rendereci  against  an  administrator,  on  final  settlement  of 
his  accounts,  is  equally  conclusive  on  his  sureties,  in  the  absence 
of  fraud  or  collusion,  as  to  the  matters  of  account,  but  not  as  to  the 
faetiim  of  the  bond,  or  other  defenses  personal  to  the  sureties ;  and 
when  such  decree  is  revived  against  tin*  administrator,  the  revivor 
is  eijually  conclueive  on  his  sureties,  except  as  to  such  personal 
defenses,  although  they  were  not  parties  to  such  revivor,  and  had 
no  right  to  appear  and  defend  agamst  it.     Ih.  i.t. 

7.  <'oiieluiiirerw8tt  of  decree  in  chanrenj, — When  the  complainant  volun- 

tarily dismissed  his  bill,  the  decree*  dismissing  it  **  is  ver\'  like  a 
voluntary  nonsuit  at  law,  which  does  not  bar  a  second  suit ;  "  but 
where  the  decree  recites  that  the  cause  "again  came  on  to  1* 
heard,  on  the  papers  formerly  read,  and  the  answer  of  the  defend- 
ant, with  the  exhibits  filed  with  said  answer,  jind  with  general 
replication  to  said  answer,  and  upon  the  report  of  the  master  com- 
missioner, made  in  pursuance  of  the  decretal  order  of  the  last 
term,  and  was  arguea  by  counsel ;  '*  and  then  proceeds,  *'  on  con- 
sideration whereof,  and  on  motion  of  the  plaintiff,  the  court  doth 
acijudge,  order  and  decree,  that  the  bill  of  plaintiff  be  dismissed, 
and  that  he  pay  to  the  defendant  his  costs  in  this  behalf  expende<i, 
but  the  defendant  is  not  to  be  barred  or  pre<»luded  by  this  decree 
from  asserting  or  recovering,  in  any  proper  suit,  'any  balance 
wiiich  may  be  found  due  him  by  the  plaintiff,  as  set  out  and  as- 
serted in  trie  answer  of  said  defendant,  growing  out  of  the  account 
asked  for  in  said  bill;  '*  this,  it  neenin^  is  not  a  voluntary  dismissal 
by  plaintiff,  but  rather  only  shows  that  he  move<1  for  a  deitree  in 
the  cause.     Moon^n  Adm^rr,  Crouder,  79, 

8.  Same. — When  a  bill  in  ecjuity  is  dismissed  for  want  of  jurisdiction, 

or  because  the  complainant  iias  a  plain  and  adequate  remedv  at 
law,  or  because  of  any  mere  <iefect  in  the  pleadings,  or,  ^neraflly, 
on  any  other  ground  not  involving  the  merits,  such  dismiswil  "is 
usually  stated  to  be  **  without  prejudice,*'  and  is  not  held  to  be  a 
final  and  conclusive  adjudication  of  the  matters  in  litigation :  but. 
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when  a  bill  is  <lismisse(l  on  tlu*  merits,  tli<»  decree  is  final  ami  con- 
clusive, like  a  judgment  at  law,  not  only  as  to  all  facts  or  issues  au:.- 
tually  decided,  bui  as  to  all  ooiuts  necessarily  involved  in  the  mat- 
ter adjudicated.  Stranfj  r.  Sfoog^  MiO. 
9.  Snn}(\ — When  a  bill  assadsthe  validity  of  a  niortgajre  on  the  ground 
that  the  consideration  was  an  illegal  agreement  to  supress  a  crimi- 
nal proseiution,  a  decree  di^^missing  it  on  the  merits,  because  the 
proof  failed  to  sustiiin  tlie  allegations,  is  conclusive  as  to  that  issue ; 
rtiKl  it  can  not  be  again  litigated  in  an  a<"tion  at  law  founded  on  the 
mortjnige.     fh.460. 

10.  Hen  adjndiruta^  at  law  and  In  equitij. — In  the  application  of  the 

principle  of  re^  tvljudicaln^  there  is  no  ditferen<*e  between  courts  of 
law  and  courts  of  equity ;  when  an  issue  of  fact,  or  of  law,  has  been 
adjudicated  on  the  merits  in  either  tribunal,  it  can  not  be  again 
litigated  in  the  other.     Tb,  J^O. 

11.  Entry  ttf  judgtnejd  or  decrer  by  Probide  Court:  nlien  properhi  mad^ 

and  dated. — A  decree  of  the  Probate  Court,  rendered  on  the  final 
settlement  of  an  estate,  useually  embraces  the  findings  of  the  court 
on  both  law  and  fact,  and,  like  a  decree  in  chancery,  can  not  be 
known  until  it  is  officially  announced  by  the  judge;  knd  it  should 
bear  date  and  take  effect  as  of  the  time'  of  said  ofiicial  announce- 
inent.  But,  when  the  probate  of  a  will  is  contested,  and  an  issue 
of  devimrit  rel  non  is  submitted  to  a  jury,  who  find  in  favor  of  the 
will,  the  judgment  necessarily  follows  tlie  verdict,  as  in  an  action 
at  law ;  and  the  verdict  being  rendered  on  Saturday  morning,  while 
the  (^ourt  is  in  session,  the  judgment  is  properly  entered  and  dated 
as  of  that  day,  although  the  entry  was  not  actually  made  until  ten 
o'clock  at  night,  aft«r  the  expiration  of  office  hours.  Lanier  v. 
Rirhardsojij  134. 

12.  CoyichtMireneAii   of  judgment    or    decree. — A  judgment  and  decree 

rendered  in  an  administration  suit  in  Virginia,  where  the  deceased 
debtor  died,  however  conclusive  against  the  widow,  heirs  and  de- 
visees, who  were  parties  to  the  suit,  as  to  the  validity  and  justness 
of  the  claims  of  creditors  which  were  presented  and  allowed,  can 
not  prevent  the  operation  of  the  Alabama  statute  of  non-claim, 
when  pleaded  by  them  and  the  personal  representative  appointed 
here,  in  bar  of  a  suit  here  instituted  to  enforce  satisfaction  of  the 
claims  out  of  lands  in  Alabama.     7one»  r.  Drewry,  311, 

13.  Conclusireness  of  judgment  at*  bar  to  another  Huit. — The  rule  of  r€« 

adjudirata,  or  former  recovery,  is  confined  to  those  cases  in  which 
the  parties  are  the  same,  the  subject-matter  the  same,  the  identi- 
cal point  directly  in  issue  in  each,  and  the  judgment  in  the  first 
suit  rendered  on'that  point ;  and  it  is  essential,  also,  that  the  former 
judgment  was  rendered  on  the  merits  of  the  case.  McCall  r. 
JoneHj  368. 

14.  Same;  what  m  derision  on  merits;  misjoinder  and  nonjoinder. — It  is 

not  always  easy  to  determine  what  issues  may  be  considered  as  in- 
volving the  merits  of  the  case ;  but  it  seems  to  be  generally  con- 
ceded, that  when  the  suit  is  defeated  on  the  single  ground  of  a  mis- 
joinder of  parties  plaintiff,  the  judgment  is  not  a  decision  on  the 
merits,  and  is  not  a  bar  to  another  suit.     lb.  368. 

15.  Same. — An  action  by  husband  and  wife  as  joint  plaintiffs,  to  recover 

damages  for  the  conversion  of  property  belonging  to  the  wife's 
equitable  estate,  which  had  been  reduced  to  i)OS8ession,  having 
been  defeated  on  the  ground  that  there  was  a  misjoinder  of  parties 
plaintiff,  the  judgn^ent  is  not  a  bar  to  a  subsequent  action  oy  the 
husband  alone,  suing  as  trustee ;  though,  it  seems,  if  the  first  action 
had  proceeded  to  judgment  on  the  merits,  the  question  of  mis- 
joinaer  not  being  raised,  the  judgment  would  be  a  bar  to  the 
second  action.     lb.  368. 
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16.  Decree  for  costs. — While  clerical  errors  may  be  corre<*ted  at  a  sub- 

sequent term,  the  sentence  and  judgment  of  the  court — that  which 
has  been  deliberately  ordered  and  adjudged  in  tlie  final  decree — 
can  not  be  changed  or  modified  at  a  subsequent  term ;  and  this 
is  as  true  of  that  part  of  the  decree  which  adjudgi»8  the  costs, 
as  of  any  other  part.    Ex  uart^  Rohins(m,  S89. 

17.  Summary'  jiidgjuenf;    recitals  of  record;   wairer    p/   irregutaritifs. 

When  a  party  resorts  to  a  statutory  and  summary  remedy,  in 
derogation  of  *  common-law  principle's  and  procedure,  the  record 
must  affirmatively  show  every  fact  necessarj'  to  bring  the  case 
within  the  statute,  and  a  strict  conformity  to'  its  requirement*  in 
the  mode  of  procedure ;  but,  if  the  defendants  appear,  and,  with- 
out objection  to  the  mode  or  form  of  proceeding,  submit  the  issues 
to  the  decision  of  tlie  court  and  jury,  irregularities  in  the  proceed- 
ings are  tliofeby  waived ;  and  the  court  ha\ing  jurisdiction  of  the 
suDJect-matter,  and  of  the  parties  by  their  appearance,  such 
irregularities  are  not  available  on  error.*    Batliff  r.  Allgoodf  119. 

JURORS  AND  JURY. 

1.  Struck  jury  in  ciril  cause;  challeuqe  for  cause. — When  a  struck  iur>' 

is  demanded  in  a  ci\dl  cause,  although  the  statute  provides  that, 
from  the  list  of  jurors  in  attendance  upon  the  court,  furnished  b3- 
the  sheriff,  "  a  jurj'  must  be  obtained  by  the  parties  striking  alter- 
nately one  from  the  list  until  twelve  are  stncken  oflT,"  and  that 
**  the  jury  thus  obtained  must  not  be  challenged  for  anv  cause  " 
(Code,  §3018) ;  yet  either  party  may  challenge  a  juror  for  cause, 
on  account  of  Mas  or  interest  in  the  particular  case;  and  the  fact 
that  a  juror  served  in  that  capacity  on  a  fonner  trial  of  the  cause, 
which  resulted  in  a  mistrial,  is  good  ground  of  challenge  for  cause. 
Dothard  r.  Denson,  641. 

2.  Waiver  of  trial  by  jury;  agreement  for,  ou  former  trial. — A  written 

agreement  in  a  civil  cause,  entered  into  by  the  parties  or  their  at- 
torneys of  record,  submitting  the  cause  to  the  decision  of  the  court 
without  the  intervention  of  a  jury  (Code,  §  3029),  being  hi  abroga- 
tion of  a  valuable  constitutional  right  and  privilege,  will  not  be 
construed  as  binding  on  anotlier  trial  at  a  subeecjuent  term ;  par- 
ticularly* where  a  new  party,  in  the  meantime,  has  been  introduce<i 
by  amendment.    Martin  r.  King,  SS4. 

3.  Oath  of  petit  jury. — A  recital  in  the  judpnent-entry,  in  a  criminal 

case,  that  **  the  jury  was  sworn  accordmg  to  law  to  try  the  issue 
joined,"  does  not  show  a  substantial  compliance  with' the  statute 
(Code,  §  4765),  but  negatives  the  idea  that  the  proper  oath  was 
administered.     Walker  v.  The  State,  218. 

4.  Separation  of  jurors,  or  other  misconduct. — In  appellate  courtu  which 

reverse  juagments  or  orders  refusing  a  new  trial,  the  safer  and 
sounder  rule  seems  to  be,  that  a  new  trial  is  not  granted  as  a  mat- 
ter of  course,  merely  because  the  jurors  were  not  kept  under  the 
eye  of  an  officer  from  the  beginning  to  the  end  of  tne  trial,  but 
tiiat  such  irregularity  makes  outa  pr»w<i  facie  case  for  a  new  trial, 
and  casts  on  the  prosecution  the  onus  of  showing  afiirmatively  that 
the  jurors  were  not  tampered  with ;  and  that  being  affirmatively 
shoMn,  a  new  trial  should  not  granted.     Butler  r.  The  State,  179.  * 

5.  Challenge  of  jurors,  in  bastardy  proceedings. — ^The  statute  does  not 

prescribe  the  number  of  peremptory  challenges,  to  which  the  de- 
fendant shall  be  entitled ;  and  ne  can  not  complain  that  he  was 
allowed  only  four  challenges,  as  in  civil  cases,  instead  of  six,  as  in 
criminal  cases.    Ihrgan  v.  The  State,  17S, 

6.  Competency  of  juror. — A  juror  is  not  subject  to  challenge  for  cause, 

merely  because  he  has'  formed  an  opinion  as  to  the  guilt  or  inno- 
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cence  of  the  accused,  which  may  be  changed  by  the  evidence ;  he 
is  dis(}ua]ified,  only  **  when  h^'has  a  fixed  opinion  which  would 
bias  his  verdict/'    Beanon  v.  The  State ,  191. 

7.  Same;  who  is  householder. — A  man  who  provides  for  his  family,  and 

lives  with  them  in  a  house  which  beiones  to  his  wife's  statutory 
estate,  of  which  he  has  control  as  husband  and  trustee,  is  a  house- 
holder (Code,  ^  4735),  and  competent  to  serve  as  a  juror.  Sylres- 
Ur  r.  The  StaU,  SOI, 

8.  Sj^cial  venire  in  capital  case;  what  is  rerisable. — ^Tbe  number  of 

jurors  to  be  summoned  in  a  capital  case  is  matter  of  discretion 
with  the  court,  provided  the  number  summoned,  including  the  reg- 
ular jurors  for  the  week  or  term,  is  not  less  tlian  fifty,  nor  more 
than  one  hundred  (Code,  §  4874) ;  and  the  exercise  of  this  discre- 
tion is  not  revisable  on  error.     Hubbard  v.  The  State,  t(i4. 

9.  Objection  to  venire,  on  account  of  mistakes  in  namei<  of  jurors. — Mis- 

takes in  the  names  of  persons  summoned  as  jurors  in  a  capital 
case,  or  discrepancies  in  their  names  between  the  venire  ana  the 
copy  served  on  the  defendant,  are  not  good  ground  for  (quashing 
the'venire,  lb.  164. 
10.  Organization  of  grand  jury;  voluntary  appmrawe  of  juror  drawn 
but  not  summoned;  summons  of  person  not  drawn. -^A  person  who 
was  regularly  dra\*Ti  and  selected  as  a  grand  juror,  but  was  not 
summoned,  may  volimtarily  appear,  and  thereby  subject  himself 
to  the  control  of  the  court  as  if^  he  had  been  summoned ;  and  if  a 

Serson  is  summoned  who  was  not  drawn  and  selected,  and  who 
oes  not  appear,  such  summons  does  not  work  any  irregularity  in 
the  organization  of  the  grand  jury.    Sylvester  r.  TTie  State,  901. 

JUSTICE  OF  THE  PEACE. 

1 .  Jurisdiction  of  bastardy  proceeding. — In  a  prosecution  for  bastardy 

(Code,  §^  4071-80),  the  justice  of  the  peace,  before  whom  the  com- 
plaint is  made,  has  no  more  power  to  render  a  final  judgment  of 
acquittal,  than  a  judgment  of  conviction ;  and  if  he  finds  from  the 
evidence  adduced  that  there  is  not  probable  cause  to  believe  that 
the  defendant  is  the  father  of  the  child,  and  therefore  discharges 
him,  such  discharge  can  not  be  pleaded  in  bar  of  another  prosecu- 
tion.    Nicholson  V.  The  State,  176. 

2.  Proceedings  under  warrant  of  arrest. — When  a  person  is  arrested  on 

a  charge  of  vagrancy,  or  other  offense  of  which  a  justice  of  the 
peace  nas  jurisdiction  ((^ode,  §  4628),  and  brought  before  a  justice 
for  trial,  it  is  the  duty  of  the  justice,  unless  the  defendant  demands 
atrial  by  jury,  **  to' determine  both  the  law  and  the  facts,*  and 
award  the  punishment  which  the  law  may  demand  "  (§  4697) ;  but, 
if  the  defendant  demands  a  trial  by  jury",  the  justice  has  no  juris- 
diction to  try  him,  but  is  required  to  tind  him  over  to  appear  at 
the  next  term  of  the  Circuit  (or  City)  Court,  to  answer  the  charge 
{§  4695),  and,  on  his  failure  to  give  bond  as  required,  to  commit 
him  to  the  county  jail  until  the  next  term  of  said  court.  Ex  parte 
Dunklin,  241. 

3.  Interrogating  accused  on  preliminary  examination. — The  practice  of 

examining  or  interrogating  an  accused  person,  by  the  magistrate, 
pending  the  preliminary  investigation,  is  unwarranted  by  the  prin- 
ciples of  the  common  law,  is  not  authorized  by  any  existing  statute, 
and  is  contrary  to  the  spirit  of  the  constitutional  pro\ision  which 
declares  that  iio  person  shall  be  compelled  to  give  evidence  against 
himself ;  and  statements  or  confessions  made  by  the  accused,  in 
response  to  questions  thus  propounded  by  the  magistrate,  are 
not  competent  evidence  against  him.    Kelly  r.  The  St^te,  244. 
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LANDLORD  AND  TKNANT. 

\.  LandUmVA  rclatmn  to  suh-tennut. — At  common  law,  there  was  no 
privity  ol'  (»state  or  contract  between  the  landlord  and  the  imder- 
teuiinl  of  his  lessee,  nor  could  he  maintain  any  action  against  such 
under-tenant  for  the  recovery  of  rent.  RohinKon  v.  Lfhman,  Ihirr 
i(-  Co.,  401. 

2.  lAtniUoi'(Vit  atalvtonj  I'mn  ami  remedirft  against  crop. — By  statutory 

provisions  (Rev.  Code.  ^^  2SH>l-68),  since  modified  in  the  interest 
of  sub-tenants  (CVxle,  ^  .WO),  a  lion  was  triven  to  the  landlord,  for 
the  rent  of  the  current  year,  on  the  entire  crops  raised  on  the 
rentt^d  premises,  whether  niis6»d  bv  the  tenant  or  by  a  sub-tenant ; 
but  this  lion  was  jriven  to  the  landlord  for  his  own  protection,  and 
h<*  can  not  be  compelled  to  so  exorcise  his  statutory  right  as  to 
protect  <jr  benefit  another  person  who  may  have  a  lien  on  the  crop 
of  the  under-tenant.     Ih.40J. 

3.  Same;  tli^chartje  of  If  iff  on  rrnjt  of  undrMenant. — The  landlord  hav- 

ing sued  oui  an  attachment  to  enforce  his  statutory  lien  on  the 
(M-ops,  an<i  having  afterwards  released  the  levy  on  the  crops  of  un- 
der-tenants who  had  paid  their  rent  to  their  immediate  landlord, 
he  does  not  thereby  forfeit  or  impair  his  right  to  subject  other  por- 
tions of  the  crop,  or  to  proceed  against  a  third  person  who,  having 
knowledge  or  notice  of  his  lien,  has  received  and  sold  a  portion  oi 
the  crop ;  and  having  brought  an  action  on  the  case  against  a  mer- 
chant who.  having  made  advances  to  the  under-tenants,  had  re- 
ceived and  sold  .some  of  the  crops  raised  by  them,  the  latter  has 
no  right  to  insist  that  the  demand  shall  be  credited  with  the  value 
of  the  crops  so  released  from  the  levy  of  the  plaintiiTs  attac^hment 
for  rent.     Tb.  //)I. 

4.  Apportionment  of  rent  and  afatutonj  lien. — Under  an  entire  contract 

for  the  rent  of  a  plantation  and  a  ferry  appurtenant  to  it,  at  an  ag- 
gregate price,  the  rent  and  statutory  lien  can  not  be  apportioned. 
76.  40 J. 

5.  Lease  conHtrued;  stipulation  for  continued  possession  of  lands  cleared 

and  cultivated. — A  stipulation  in  a  written  lease  for  the  term  of 
three  years,  that  the  lessee  shall  have  the  right  to  occupy  for  three 
years  such  portions  of  the  lands  as  he  may  clear  and  reduce  to 
cultivation  each  year  of  the  term,  runs  with  the  land,  and  is  bind- 
ing on  a  purchaser,  or  assignee  of  the  reversion ;  and  when  sued 
by  the  purchaser  or  assignee,  on  the  expiration  of  his  original  term, 
the  lessee  may  show  his  right  to  the  continued  occupation  of  the 
portions  of  land  cleared  and  cultivated  under  this  stipulation. 
Callan  v.  McDaniel^  90. 

LAHCENY.     See  Criminal  Law,  25-30. 

LIEN. 

1.  Of  attorney. — The  lieu  of  an  attorney  at  law,  for  his  stipulated  or 

reasonable  fee,  is  limited  to  the  judgment  recovered  in  the  particu- 
lar case  in  which  his  .services  were  rendered ;  and  it  does  not  ex- 
tend to  lands,  or  other  like  property  of  the  client,  which  is  the 
subject-matter  of  litigation.     Mr\Vilfiatns  v.  Jenhins^  480. 

2.  Of  execution;  ho  a'  affected  by  delay  or  suspension. — As  against  the 

defendant  in  execution,  his  heirs,  or  personal  representatives,  the 
lien  of  an  execution  is  not  lost  or  suspendeii  by  the  plaintiflF's  di- 
rection to  the  aherif!*  to  hold  it  up,  since  they  can  not  be  thereby 
prejudiced.    Keel  r.  Larkin,  49S. 

3.  Kguitablelien  ow  common  fund^  created  by  agreemetU^ — Commission- 

ers being  appointed  by  the  governor,  under  authority  conferred  by 
a  special  statute,  to  locate  and  |)rocure  patents  for  the  State  to 
swamp  and  overflowed  lands  donated  by  act  of  Congress,  their 
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fonipensalion  being  twenty  por  cent,  of  tlie  auiuunt  rettlize<l  by 
the  State  on  the  subsequent  sale  of  the  hinds,  and  their  expenses 
to  be  paid  by  themselves;  un  agreement  among  them,  by  which 
one  was  to  advance  moneys  deemed  necessary  in  the  execution  of 
the  common  business,  to  be  reimbursed  out  of  the  fuml  provided 
as  compensation  when  colkM-ted,  creates  a  clmrgt*  or  lien  on  the 
fund,  for  the  amount  so  advanced,  in  the  nature  of  an  equitable 
mortgage;  which  lieu  or  iharge  is  not  capable  of  enforcement  at 
law,  and  is  peculiarly  within  the  jurisdiiti(m  of  a  court  of  equity. 
Poirell  V.  Jonf)i,  S92.  ' 

JJMITATION.^,  STATL'TE  OF. 

1.  Kuh'i<  of  const  r  art  ion. — St^itutes  of  limitiition  are  enacted  in  the  in- 

terest of  repose,  and  rest  on  the  presumption  that  meritorious 
claims  will  not  be  allowed  to  sUnnoer  until  human  testimony  is 
lost,  or  hum m  memory  fails;  and  their  remedial  provisions  are 
never  construed  strictly.     }fart{n  r.  TaUu,  J4* 

2.  Limitation  of  ^  action'  againM  i^inrties  on  aduiininti-ntion  bond. — Un- 

der the  statute  which  prescribes  six  years  as  the  limitation  of  *'  ac- 
tions against  the  sureties  of  executors,  administrators  or  guardians, 
for  any  rai.^^feasance  or  malfeasance  whatever  of  their  principal, 
the  time  to  be  computed  from  thci  act  done  or  omitteci  by  their 
principal  which  fixes  the  liability  of  the  surety"  (Code,  ^  3226, 
subd.  7) ;  the  word  actions ,  being  liberally  construed,  includes  a 
summary  execution  against^ the  surety,  on  the  return  of  '  No  prop- 
erty found '  on  an  execution  issued  on  a  det-ree  against  his  princi- 
pal; the  statute  begins  to  run  from  the  rendition  of  the  dec!ree 
against  the  principal ;  and  when  the  decree  is  revived,  no  execu- 
tion having  issued  on  it  before  revivor,  the  statute  is  available  to 
the  sureties  as  a  defense  against  a  summary  execution  on  the  re- 
vived decree,  issued  more  than  six  years  after  the  rendition  of  the 
original  decree.  Ih.!^4' 
8.  Limitation  of  action  for  comrrHion,  or  suit  in  chancery  on  same 
demand. — the  statutorv  limitation  of  an  action  for  the  conversion 
of  crops,  brought  by  the  personal  representative  of  the  deceased 
tenant  against  the  surviving  tenant  in  common,  is  six  years  (Code, 
§  3226) ;  and  a  bill  in  etpiity  by  the  distrl})utees  of  the  deceilent's 
estate,  filed  nineteen  years  after  the  alleged  conversion,  can  not  be 
maintained,  unless  it'  avers  facts  which  negative  the  bar  of  the 
statute  at  law.     Sulliran  v.  Latrlcr,  74- 

4.  Limitation  of  action;  date  and  form  of  siimmomty  and  amendment 

thereof. — The  limitation  of  an  action  against  a  railroad  company, 
to  recover  damajjes  for  personal  injuries,  is  one  year  (Code,  §  3231) ; 
and  in  determining  when  the  action  was  commenced,  the  date  or 
form  of  the  summons  is  not  conrlusive,  it  being  amendable  in  these 
particulars  on  proper  evidence.  Ala.  (ir.  So.  Hail  way  Co.  r. 
Hawk,  Ilxf. 

5.  Plea  of  statnte  of  limitations  of  three  years. — A  plea  of  the  statute  of 

limitations  of  three  vears  must  aver  that  the  demand  sued  on  is  an 
open  accoimt,  and  the  omission  of  this  averment  makes  the  plea 
demurrable ;  but  this  rule  of  plea^ling  is  not  applicable  to  a  pro- 
ceeding in  the  Probate  Court,  where  an  administrator  files  a  peti- 
ti<m  asking  an  order  to  sell  lands  for  tlie  pavmentof  debts,  ana  the 
defense  is  set  up  that  the  debts  assorted  against  the  estate  are 
barre<l  by  the  statute  of  limitations,  (laijle's  Adm'r  v.  John- 
ston,  ^54. 

6.  Limitation  of  suit  j'or  ahnfcment  of  nuisance. — By  analogy  to  the 

8t4ittite  of  limitations  at  law  barring  an  action  for  the  recover}^  of 
lands  (Codf ,  ^  2900),  ten  years  is  a  bar  in  equity  to  a  suit  wfiich 
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seeks  to  enjoin  and  abate  an  embankment  on  land  as  a  private 
nuisance  to  the  owner  of  the  adjacent  upper  lands.  Nininger  v. 
Nftrwood,  ;?77. 

7.  Statute  of  limitations,  and  lap^e  oftiimej  as  bar  to  relief  against  mift" 

take. — ^The  statute  of  limitations,  or  lapse  of  time,  will  bar  eaui- 
table  relief  against  mistake,  as  well  as  against  fraud ;  the  period  of 
the  bar  being  computeii  from  the  discoAery  of  the  mistake,  or  the 
time  at  which,  by  the  exercise  of  reasonable  diligence,  it  might 
have  been  discovered.     Harold  Jiroth^rtt  d:  Scott  r.  Wearer,  *T7S. 

8.  Same. — In  this  case,  the  complainant  having  been  in  the  peaceable 

possession  of  the  land  intended  to  be  conveyed,  from  the  execution 
of  the  conveyance  to  him.  in  which  the  lands  were  incorrectly 
described,  to" the  filing  of  his  bill  for  the  correction  of  the  mistake, 
a  ix)riod  of  more  than  twenty  years,  and  having  only  reeently 
learned  the  mistake,  from  the  assertion  of  a  hostile  title'and  claim 
by  a  sub-pun'haser  from  the  personal  representative  of  his  deceaeed 
vendor, — the  lapse  of  time  was  held  no  bar  to  the  refonnation  of 
the  dee<l.     Ih.  :i7S. 

9.  himitation  of  action  for  money  paidy  an  betiveen  tenants  in  cominon. 

The  complainant  being  one  of  the  **  Swamp  Lands  ''  commission- 
ers, and  claiming  contribution  out  of  the  common  fund  for  moneys 
advanced  by  him  in  aid  of  the  common  enterprise,  which  were  'Ho 
be  refunded  to  him  out  of  the  com[>ensation  to  be  received  from 
the  State;"  such  claim  did  not  accrue  until  the  money  was  re- 
ceived, and  the  statute  of  limitations  did  not  begin  to  run  against 
him,  in  favor  of  the  other  connnissioners,  until  that  time;  and  the 
bill  showing  that  it  was  filed  within  one  year  after  the  receipt  of 
the  money,  the  claim  is  not  barred  by  the  statute  of  limitations, 
nor  by  the  stalenei^s  of  the  demand.  Powell  r.  Joncf,  S9i^. 
10.  Pleading  ntatnte^  as  hettreen  mortgagor  and  mortgagee,  in  action  for 
money  had  and  received. — In  aii  action  by  mortgagor  against  mort- 
•  gagee,  to  re<'over  the  surplus  j>ro<'(»eds  of  sale  after  satisfaction  of 
the  mortgage  debt,  a  material  issue  being  as  to  the  correct  balance 
due  on  the  mortgage  debt,  and  the  amount  of  credits  to  which  the 
mortgagor  is  entitled;  pi*oof  of  items  for  goods  or  chattels  de- 
livered as  partial  payments  <-an  not  be  rejected,  because  an  action 
to  receiver  their  value  would  be  barred  by  the  statute  of  limitations, 
w^hen  the  statute  is  not  pleaded.     Hayes  r.  Woods,  92, 

LIS  PENDENS. 

1.  Purchase  pendente  lite.— A  pun-haser  of  land  from  a  party  to  a  pend- 
ing suit,  in  which  the  title  or  an  interest  therein  is  involved,  is 
concluded  by  the  decree  afterwards  rendered,  to  the  same  extent 
that  his  vendor  is  concluded.     Moon^s  Adm^r  v.  Croirder,  79, 

MANDAMUS. 

1.  When  writ  lies. — According  to  the  settled  practice  of  this  court,  an 
appeal  lies  from  an  order  refusing  to  grant  a  statutory  rehearing 
after  final  judgment  at  law  (Code,  H  .'$160-68),  because  such  re- 
fusal is  a  final  judgment ;  but,  if  a  rehearing  is  improperly  granted, 
the  remedy  for  the  correct  of  the  error,  before  final  judgment  in  the 
case,  is  by  mandamuH.     (TXeal  v.  Kelly,  ft/iP. 

MARSHALLING  ASSETS.     See  Ciian(  eky,  29,  30. 

MORTGACJE. 

1.  When  absolute  deed  irill  be  declared  mortgage. — In  a  court  of  equity, 
a  convevance  of  lands,  absolute  and  unconditional  on  its  face,  will 
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be  (loolared  and  established  oh  a  mortgage,  on  cletu'  and  certain 
proof  that  the  parties  intended  it  should  stand  simply  as  a  security 
tor  a  debt ;  an^  this  fact  nia^  be  proved  by  parol  evidence,  or  may 
be  shown  by  A  separate  writing.     Turner  r.  Wifkinisou,  -ifit. 

2.  Whether  trauAadion  in  mortgage^  or  eonditioiuil  >fale. — When  the  eon- 

veyanoe  is  absolute  on  its  face,  and  the  <ontroversy  is  whether  it 
was  intended  as  a  mortgage  or  an  iincon<litional  sale,  the  party  as- 
serting that  it  was  intended  as  a  mortgage  must  show,  by  clear 
and  convincing  evidence,  that  it  was  so  understood  and  intended 
by  the  parties  at  the  time  of  the  original  transaction ;  but,  when 
it  is  admitted  that  the  transaction  is  not,  as  the  convevanee  on  its 
face  imp<jrts,  an  absolute  and  unconditional  sale,  and  it  is  doubtful 
whether  it  was  intended  as  a  mortgage  or  as  a  comiitional  sale,  the 
court  is  in<*lined  to  con>ider  and  treat  it  as  a  mortgage.     lb.  JO/. 

3.  Same.— The  court  states  the  tests  of  controlling  importance  in  such 

cases,  as  laid  down  in  former  decisions,  and  dc^clares  the  transac- 
tion in  this  case,  when  subjected  to  these  tests,  to  have  been  in- 
tended as  a  mortgage,  and  not  as  a  conditional  sale.     fh.  SOL 

4.  Eif^uitable  mortgage  ereattd  hg  reritnl  in  note. — A  rliM'laration  and  re- 

cital in  a  proniissory  note,  executed  by  a  mortgagor  to  the  mort- 
gagee, that  it  '•  shall  be  coverc<l  l)y  the.  mortgage,"  or  **  shall  \ye 
subject  to  the  mortgage."  shows  an  intention  to  make  the  mortgage 
a  valid  security  for  the  <lebt,  and  creates  an  equitable  lien  or  mort- 
gage on  the  premises  for  its  payment;  but,  if  the  not(»  is  signed  bv 
the  husband  only,  the  (M|uitable  lion  of  the  note  does  not  attach 
to  the  homestead  incUido<l  in  the  UukIs  conveve<i.  liutls  r.  Hrough- 
ton,  ^H' 

5.  K(/uitai>le  eHti)/}pel  ogainM  mortgagee, — Where  a  mortgagee  of  lands 

indorses  on  the  mortgage  a  receii>t  for  tlie  secured  debt  before  its 
maturity,  and  intrusts  it  to  the  possession  of  the  mortgagor,  pur- 
suant to  an  agreement  between  them;  and  the  mortgagor,  being  in 
|)osses8ion  of  the  lands,  sella  and  conveys  them  to  a  third  person, 
to  whom  lie  also  shows  the  mortgage  an<l  indorsement  thereon ; 
the  mortgag<^  can  not  be  establislied  and  enforced  against  such 
punhaser,  after  lie  has  paid  the  purchase-money  without  notice 
of  the  agreement;  and  this  on  the  prin<-iple.  that  when  one  of  two 
inno<rent  persons  must  sufi'er  from  the  tortious  act  of  a  third,  he 
must  sutrer  the  conse<iuences  who  gave  the?  aggressor  the  means  of 
doing  the  wrongful  act.      Turner  r.  Ft  inn.  'ro:.\ 

6.  Mortgage  of  unplanled  eropn. — At  common  law,  unplaiited  crops,  or 

other  tluiiga  not  having  an  existence,  actual  or  potential,  were  not 
the  subject  of  sale,  assignment,  or  mortgage*;  but,  in  a  court  of 
e<iuity,  such  sale,  assignment  4)r  moitgage  »reates  an  equitable 
interest,  which  attaches  to  the  pro|XJrty  when  it  comes  into  exist- 
ence, or  is  acquired,  and  which  the  court  will  enforce  and  protect 
against  all  other  persons  than  bona  fide  purchasers  without  notice ; 
and  for  tlie  conversion  or  illegal  disposition  of  the  j)roi>erty,  with 
notice  of  the  lien,  an  action  on  the  case  mav  l>e  main'taineil. 
Hxir$i  c£-  Me  Whorter  v.  Hell  S:  1  'o.,  .WO'. 

7.  Hate  oj  mortgaged  lands  under  execntion. — W^lien  mortgagetl  lands 

are  sold  under  execution  against  the  mortgagor  (()ode,'^  3209),  the 
purifhaser  acquires  the  entire  interest  of  the  mortgagor,  except  his 
statutory  right  of  redemption ;  and  if  this  right  is  not  exercised 
within  tne  two  years  allowed  by  law,  and  the  mortgagee  then  ob- 
tains a  conveyance  from  the  purchaser,  the  entire  title,  legal  and 
equitable,  is  united  and  vested  in  him.    Junhins  r.  Lovelace^  SOS. 

8.  Agreement  by  mortgagee  to  redeem  from  purchaser,  for  mortgagor. 

An  agreement  or  promise  by  the  mortgagee  to  redeem  the  lands 
from  a  purchaser  at  execution  sale,  for  the  benefit  of  the  mort- 
gagor, and  to  allow  him  to  redeem  on  repayment  of  the  amount 
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advanced,  with  interest,  and  the  balance  due  on  the  mortgage  debt, 
is  within  the  statute  of  fraudH  (Code,  ^  2121),  and  can  not  l>e  en- 
forced nnle8s  a  compliance  with  the  requisitions  of  the  statute  is 
shown  ;  and  the  re-payment  of  the  money  does  not  take  the  ease 
out  of  the  statute,  unless  jMjssession  was  also  taken  and  held  under 
the  contract,  /h.  ,iO,l. 
1>.  When  mhrt(f(uife  may  maintain  fjectment ;  demand,  or  notice  to  quit. 
After  the  law-<lay  of  a  mortgage,  default  having  been  made  In  the 
payment  of  the  secured  deV)t,  the  mortgagee  may  maintain  eject- 
ment for  the  property,  without  a  pn^vious  demand,  or  notice  to 
quit  first  given  to  the  mortgagor.     Strattfj  r.  Mftog,  4^0. 

10.  Remedies  of  mortgagee,  legal  and  equitable, — A  mortgagee  may  file  a 

bill  in  equity  to  foreclose  the  mortgage,  although  he  may  also  have 
an  adecjuate  remedy  at  law  for  the  recovery  of  his  dc6t.  White- 
head r.  Lartr  t(-  Rodleg  Co..  :i9. 

11.  ForerloHure ;  partiex  tft    hill. — The  personal  representative  of   the 

deceased  mortgagor  is  a  nei'essary  and  indispensable  party  to  a 
bill  which  seeks  to  foreclose  a  mortgage  on  lands,  unless  it  is  shown 
that  the  assets  in  his  hands  are  dischai'ged  from  all  liability  for  the 
debt.      Hayle  r.   Williams,  .'i'>l. 

12.  Same. — When  a  junior  mortgagee  tiles  a  bill,  asking  a  foreclosure  of 

his  mortgage,  an  account  of  \x)th  of  the  mortgage  debts,  and  a  sale 
of  the  property  free  from  the  incumbrance  of  both  mortgages,  the 
senior  mortgagee  is  a  necessary  and  indispensable  party ;  and  the 
bill  may  be  filed  in  the  district  in-  which  he  resides.  'Harnell  r. 
Lehman,  Dvrr  t^  To.,  'U4' 

13.  Same ;  where  mortgage  hax  been  atotigned. — If  the  senior  mortgage 

has  been  assigned,  absolutely  and  unconditionally,  leaving  in  the 
mortgagee  no  interest  in  it  or  the  debt  secured  by  it,  the  assignee 
would  be  a  ne<'essary  party  to  a  bill  for  fore<^lo8ure  filed  by  a  junior 
mortgagee,  and  the  senior  niortga gee  would  be  only  a  proper  party ; 
but,  if  the  assignment  was  conditional,  and  the  condition  had  not 
l>een  performed  when  the  bill  was  tiled,  the  assignor  would  be  a 
necessary  partv,  and  the  bill  might  l>e  filed  in  the  district  of  his 
residence :  and  being  so  filed,  the  subsequent  i^rfonnance  of  the 
condition,  whereby  the  assignment  l)ecame  absolute,  would  not 
divest  the  jurisdiction  of  the  court,  nor  be  good  ground  for  dismiss- 
ing the  bill.     Ih.J44- 

14.  Title  of  pvrrhaMer  <ft  nale  under  decree  of  foreclottyre. — The  title  of 

the  mortgagor  or  his  heirs  is  not  divested  by  a  sale  and  conveyance 
by  the  register,  purporting  to  have  been  made  under  a  decree  in  a 
foreclosure  suit,  unless  he  or  they  were  made  defendants  to  the 
bill,  and  a  decree  of  sale  was  rendered  while  they  were  before  the 
court ;  and  the  pun^haser  at  the  register's  sale,  to  make  out  his  title 
as  against  the  mortgagor  or  his  heirs,  must  show  these  facta. 
Junkins  r.  Lovelace,  SOS. 

15.  Reference  to  register  before  decree  of  «r//.r. — When  the  defendants  to  a 

bill  for  foreclosure  are  all  adults,  and  do  not  suggest  or  claim,  in 
the  court  below,  that  the  mortgaged  premises  are  susceptible  of 
division,  and  that  a  sale  of  a  part  only  will  be  sufficient  to  satisfy 
the  mortgage  debt,  the  court  may  decree  a  sale  without  a  reference 
ks  to  these  matters ;  but,  if  some  of  the  defendants  are  infants,  or 
not  mi  jnriRj  it  is  irregular  and  erroneous  to  render  a  decree  of  sale, 
without  a  prior  reference  to  the  register  to  ascertain  and  report 
whether  the  i)remises  are  susceptible  of  division,  whether  a  sale 
of  part  only  would  not  be  sufficient,  whether  the  interest  of  the 
infants  requires  a  sale  in  parcels,  and  what  parcel  should  be  first 
sold.     Boyle  v.  Williams,  Sol. 

16.  Sale  under  povrr  in  mortqage;  effect  as  foreclosurey  and  raiification 

of  irregular. — A  sale  under  a  power  contained  in  a  mortgage,  when 
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valid  and  regular,  is  the  equivalent  of  a  decree  of  foreclosure  in 
equity ;  and  the  sameefTeot  must  be  attributed  to  an  irregular  sale, 
when  ratified  by  the  parties  in  adverse  interest.  But  a  decree  of 
foreclosure  only  binds  the  parties  to  the  suit,  and  does  not  affect 
the  rights  of  other  persons ;  and  the  ratification  of  an  irregular  or 
unauthorized  sale,  oy  some  of  the  parties  in  adverse  interest,  can 
not  be  allowed  to  prejudice  the  rights  of  the  others.  Sloan  r. 
Frothinqhaniy  589, 

17.  Sale  unAer  power,  by   foreign  adminialratot'. — A    foreign  adminis- 

trator, who  has  not  given  bond  and  had  his  letters  recorded  here 
as  required  by  statute  (Code,  §^  2(537-40).  has  no  authority  to  exe- 
cute a  power  of  sale  contained  in  a  mortgage  given  to  his  intes- 
tate, as  a  domestic  administrator  may  (//>.  §  *2198) ;  and  a  sale  by 
him,  under  the  jwwer,  neither  cuts' off*  the  right  of  redemption, 
nor  affects  the  right  of  a  junior  mortgagee  to  be  let  in  to  redeem . 
76.  5S9, 

18.  Same;   ratification   by  hein*  and  domestic  ndminit^tvator. — Though 

such  sale  is  unauthorized  and  irregular;  yet,  if  it  is  ratified 
by  the  heirs,  next  of  kin  and  domestic  administrator,  and  the  pro- 
ceeds of  sale  are  properly  applies!  by  the  foreign  administrator  in 
the  due  course  of  administration,  the  purchaser  will  be  regarded  as 
an  equitable  assignee  of  the  mortgage  and  secured  debt,  and  will 
be  subrogated  to  the  rights  of  the  heirs  and  the  domestic  adminis- 
trator.    76.  589. 

19.  Mortgagee^*  liabilifi/  for  rentg  and  profits. — A  mortgagee,  entering 

into  possession  before  a  forecU)sn re,  under  a  sale  which  is  either 
void  or  voidable,  is  accountable  for  the  rents  and  profits  actually 
received,  and  such  as  he  might  have  received  by  the  exercise  of 
i-easonable  diligence,     [b.  '»S9. 

20.  Same. — A  mortgagee  in  i)ossession,  and  in  the  perception  of  rents 

and  profits,  is  held  acoimtable  for  them  as  a  trustee ;  and  this 
principle  is  here  applied  against  the  grantee  in  an  absolute  con- 
veyance, which  is  declared  and  established  as  a  mortgage  only, 
after  he  had  sold  and  conveyed  to  a  bona  fide  purchaser  for  valuk- 
ble  consideration  without  notice.     Turner  v.  Wilkinson,  SO  J. 

21.  Same. — Mlien  the  mortgagee  takes  possession  of  the  premises  after 

the  law-day  of  the  mortgage,  he  is  liable  as  a  trustee  for  the  rents 
and  profits,  including  not  only  the  rents  which  he  collects,  but 
also  such  as  he  has  failed  to  coile<-t  through  gn)S8  neglig<»nce,  will- 
ful default,  or  fraud.     Bu4ts  r.  Brought  on,  .?94. 

22.  Same. — Under  this  principle,  as  applie<i  in  this  case,  the  mortgagee 

having  taken  possession,  and  tlien  rented  the  premises  to  the 
widow  and  adult  heirs  of  the  deceased  mortgagor;  on  the  state- 
ment of  the  account  against  him.  under  a  bill  to  redeem  filed  by 
the  widow  and  all  the  heirs,  he  was  held  liable  for  the  rent*  as  if 
he  had  collected  them.     I b.  S94. 

23.  Usury  in  mortgaae  debt;  who  may  i>}^ad. — It  may  lie  seriously  ques- 

tioned, under  the  decisions  of  this  court,  whether  a  mortgage  can 
be  impeached  on  the  ground  of  usury  in  the  secured  debt,  by  any 
other  person  than  the  mortgagor  himself,  or  his  personal  represent- 
ative ;  though  the  current  of  mo<lern  authority  supports  the  con- 
trary view.     lb.  294. 

24.  BUI  to  redeem;  who  may  file. — A  bill  to  redeem  under  a  mortgage 

may  be  filed  by  any  one  who  owns  the  mortgagor's  equity  of  re- 
demption, or  any  subsisting  interest  therein,  by  privity  of  title 
with  him,  whether  bv  purcliase,  inheritance,  of  otherwise ;  and 
under  this  principle,  tlie  widow  of  the  mortgagor,  who  joined  with 
her  husband  in  the  execution  of  the  mortga^,  and  who  claims  a 
homestead  in  the  premises,  may  be  joined  with  the  heirs  in  a  bill 
to  redeem.     lb.  S94. 
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25.  Action  for  mont^tj  hadatid  received y  by  mortgagor  agaimt  mortgagee: 

lies  when. — When  mortgaged  property  has  been  sold  under  a  power 
in  the  mortgage,  and  the  proceeds  of  sale  have  been  paid  to  the 
mortgagee,  an  action  of  aBSumpsit  lies  against  him,  in  favor  of  tlie 
mortgagor,  to  recover  the  surplus  remaining  in  his  hands  after 
paving  the  mortgage  debt  and  reasonable  costs.  Hayea  # . 
Woods,  »/. 

26.  Same;  partial  pai/mentH  to  mortgagee  after  assipnmeut, — Partial  pay- 

ments made  to  the  mortgagee,  after  an  assignment  of  the  mort- 
gage, are  nevertheless  valid  credits,  if  he  was  in  fact  authorized  to 
receive  them  as  agent  of  the  assignee.     lb.  9£. 

27.  Same;  purehoMehiniwrtgagor  at  salr  under  pou'er;  roluntary  payment. 

If  the  mortgagor  himself,  acting  througn  a  third  person,  become 
the  pun^haser  at  the  sale  mider  the  mortgage,  the  ^)ayment  of  the 
price  bid  can  not  be  considered  a  payment  voluntarily  made,  since 
the  title  to  the  land  would  not  bo  divested  bv  full  payment  of  tlw'^ 
debt  before  the  sale,  and  the  sale  could  only  l)e  avoided  bi  equity ; 
but,  where  the  mortgage  is  of  personal  property,  a  different  nile 
might  prevail,     lh.9,-^. 

28.  Same;  whether  art  ion  lies  against  mortgagee  or  asaignee. — The  a4*ti<m 

lies  against  the  mortgagee,  although  he  has  paid  the  money  over 
to  the  assigiKHs  when  it  appears  that  he  joined  with  the  a.«*sigiiet» 
in  making  th(!  sale,  collected  the  money  as  agent  for  him,  the  as- 
signee benng  a  non-resident,  and  knew  that  the  mortgagor  i-laime<l 
that  the  debt  was  paid.     fb.  9if. 

NEGLKiKNX'K. 

1.  ('Ontrihntvrt/  ihyligewr;  standing  on  platform  of  ear  n^hilein  motiffn. 

A  regulation  forbidding  passengers  to  stand  on  the  platform  of  a 
car  while  the  train  is  in  motion  being  reasonable  and  proper,  a 
passenger  who  is  injured  while  standing  on  the  platfonn,  in  viola- 
tion of  such  r(»gulation,  is  guilty  of  contributory  negligence,  an«l 
can  not  maintain  an  action  to  recover  damages  for  sucli  injuries. 
.1^1.  (t'r.  So.  Railroad  (^n.  r.  ITawky  IIJ. 

2.  Same;  iti  action  ago  in  at  mnnicipal  corporntion. — When  the  evideinv 

shows  that  the  route  select^Ki  by  ])laintiff,  at  the  time  he  was  in- 
jiu-ed  by  a  fall  caused  by  a  *'  wash-out"  in  the  side-walk,  was  the 
routt*  ordinarily  travelled  with  safety  by  all  persons  on  foot  going 
in  that  direction,  that  the  side-walk  at  that  mint  was  wide  enough 
for  safe  })assage  on  the  inside  of  the  "  wash-out,"  and  that  there 
was  no  side-walk  on  the  other  side  of  the  street ;  contributor)* 
negligence  <'an  not  be  imputed  to  him,  because  he  had  knowlcHlge 
of  the  defect  in  the  side-walk,  and  <lid  not  select  a  different  route. 
f'ittj  (^tmruil  itf  Moutgomenj  r.  Wright ,  J^  11 . 
.'{.  When  negligence  is  (jntstion  of  fart,  or  of  late. — When  the  facta  are 
disouted,  or  when  <Iifferent  conclusions  may  be  drawn  from  the 
unaisputed  facts,  negligemre  cfl  non  is  a  question  of  fact  for  the 
determination  of  the  jury ;  but,  when  the  facts  are  undisputed,  and 
the  inference  to  be  drawn  fn^m  them  is  clear  and  certain,  it  is  a 
(juestion  of  law.     lb.  ^//. 

NEW  TRIAL. 

1.  Refusal  not  revisable. — By  the  uniform  decisions  of  this  court  since 

its  first  organization,  the  granting  or  refusal  of  a  new  trial  rests  in 
tlie  sound  discretion  of  the  primary  court,  and  is  not  revisable  on 
error  or  api)eal.     Butler  v.  The  State,  179. 

2.  Separation  ofjurorx,  or  other  misvondurt. — In  appellate  courts  which 

revise  judgments  or  orders  refusing  a  new  trial,  the  safer  and 
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sounder  rule  seems  to  be,  that  a  new  trial  is  not  granted  as  a  mat- 
ter of  course,  merely  because  the  jurors  were  not  kept  under  the 
eye  of  an  officer  from  the  beginning  to  the  end  of  the  trial,  but 
that  such  irregularity  makes  out  a  prima  facie  case  for  a  new  trial, 
and  casts  on  the  prosecution  the  onus  of  showing  affirmatively  that 
the  jurors  were  not  tampered  with ;  and  that  l)eing  affirmatively 
shown,  a  new  trial  should  not  be  granted.    lb.  179, 

3.  Statutory  rehearing  at  law;    want  of  diligence  in  defending  ' iuii. 

Wlien  an  action"  at  law  is  foimded  on  a  bond,  or  promissory  note 
under  seal,  given  for  the  purchase-money  of  land,  the  plaintiff 
suing  as  assignee ;  and  the  cause  is  continued,  by  consent,  to  await 
the  termination  of  a  suit  in  chancery,  instituted  for  the  purpose  of 
setting  aside  the  sale  and  conveyance ;  so  soon  as  the  defendant  is 
informed  of  the  decision  of  the  chancery  cause,  setting  aside  the 
sale  and  conveyance,  and  thereby  establishing  the  want  or  failure 
of  consideration  of  the  notes,  it  is  his  duty  to  prepare  to  defend 
the  suit  at  law ;  and  failing  to  show  due  diligence,  he  can  not  5btain 
a  statut<3ry  rehearing  after  judgment  by  nil  dicit  (Code,  ^  3161),  on 
the  ground  of  surprise,  accident,  or  mistake.     Ex  parte  Kelly,  o60. 

4.  Same;  kotr  revised. — Acconling  to  the  settled  practice  of  this  court,  an 

apj)eal  lies  from  an  order  refusing  to  grant  a  statutorj*  rehearing 
after  final  judgment  at  law  (Code,  ^§  81(30-68),  because  such  re- 
fusal is  a  tinal  judgment;  but,  if  a  rehearing  is  improperly  granted, 
the  remedy  for  the  correction  of  the  error,  oefore  final  judgment  in 
the  case,  is  bv  utandftmus,  and  an  appeal  does  not  lie.  O^Neal  v. 
Keliih  55.9. 

N()N-(-LAIM.     St'o  E.STATKS  OF  Dkckdents,  2. 

NONSriT.     See  Kkrok  ^nd  Appeal,  2. 

NOTARY  PUBLIC. 

I.   Potvi'r  to  iniiut'  atlarhhient. — A  notary  public,  who  is  also  ex  offiHo  a 
justiro  of  the  pearc,  lias  no 
meat  returnable  to  the  CiT(; 


justire  6i  the  pearc,  lias  no  power  or  authority  to  issue  an  attach- 
'r(;uit  Court.     Xordllnger  t\  (lordon,  230. 


MISAXCK. 

1.  Prtrate  tniiAanri' ;, jurisdiction  of  f'f/nity  to  abate;  verdict  and  jndg- 

uH'iit  at  lair. — The  jurisdiction  of  a  court  of  equity  to  enjoin  a  jifi- 
vate  nuisance,  at  the  suit  of  a  person  thereby  aggrievea,  compel- 
ling its  ahatement,  is  well  est4iblished ;  and  when  the  legal  title  of 
the  party  (•c)iiiplaining  is  clear  and  undoubted,  it  is  not  necessary 
that  his  ri^lit  should  hv  first  established  by  a  verdict  and  judgment 
at  law.      S'ni'mytr  ».  Sorn'ood^  ^77. 

2.  Same ;  adn/nori}  of  U'fj'il  nmrdivR. — VVlien  the  injury  complained  of 

is  pennaiient, Continuous,  or  consUmtly  recurring,  though  there 
may  be  a  reme<ly  at  law,  it  is  obviously  inadeijuate ;  and  the  inter- 
ferenee  of  a  <-ourt  (^f  etjuity  i.s  necessary,  to  prevent  irreparable 
injury  and  a  niultii)licity  of  suits,     lb,  ^77. 

.S.  Same;  limitation  tf  action  or  unit. — By  anal»)gy  to  the  statute  of 
liiniiatiouH  at  law  barring  an  action*  for  the  recovery  of  lands 
(Coilf,  ^  L^KX)  ,  ten  years  is  a  bar  in  etpiity  to  a  suit  which 
seeks  to  en jdi I)  and  abate  an  embankment  on' land  as  a  private 
nuisance  to  tlie  owner  of  the  adjacent  upper  lands.     lb.  277, 

4.  (>hnlrttrtiny  Jiotr  of  nuiter.^  from  tipper  land,i  upon  /<>//Y/*.^When  two 
adjacent  tracis  <»f  land  belong  to  difTerent  persons,  the  upper  or 
dominant  tract  has  a  natural  easement  or  serWtude  in  the  lower, 
for  the  discharge  of  all  waters  falling  or  accunuilating  from  natural 
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caiifeTR  on  the  surface;  and  any  interference  with  this  right,  »»r 
obstruction  ot^it,  hy  the  owner  of  the  l«)wer  tract,  by  the  erection 
of  an  embankment  on  his  own  hmd,  whereby  the  waters  are 
throw  n  back  upon  the  ni)per  tract,  or  their  natural  flow  obstructed, 
is  a  private  nuisance  whicli  a  court  of  etjuitv  will  enjoin  and  abate. 

5,  ObstniHion  of  nat-inahJc^river. — T)ie  obstruction  of  the  navigation  of 
a  public,  navigable  river,  in  a  public  nuisance,  which  a  court  of 
equity  will  enjoin  and  restrain  at  the  instance  of  a  citizen  who  in 
suffering,  or  will  suffer  irreparable  injury.     Wafker  r.  AUnt,  4'^. 

OVKRRT'LKI)  CASES. 

1.  Crawford  v.  fCirksey,  50  Ala.  590,  declared  overruled  in  }footj  r.  TaJ- 

colt,  210. 

2.  Maynard  r.  The  State,  46  Ala.  85,  overruled  bv  Whiter.  Thr  Stat^. 

J  95. 
"^.  StimpAon  v.  Malone  <C-  Foote,  60 'Ala.  338,  overruled  bv  Ward  v.  Cor- 
hett,  4S8. 

PARTITIOX. 

1.  In  equity. — To  sustain  a  l>ill  in  equity  for  the  partition  of  lan<ls,  the 

complainant  must  allege,  and  prove  if  denied,  an  undivided  inter- 
est in  the  lands,  jointly  or  in  common  with  the  defendant ;  and  it 
is  not  sufficient  to  show  title  in  severalty  to  a  distinct  portion. 
Jihissetl  V.  Beasley,  It^O. 

2.  Bii  Probate  Court. — Under  its  statutory  power  to  make  partition  of 

lands  among  jt)int  owners  or  tenants  in  common  (Code,  ^  :U97- 
3507),  the  Probate  (V)urt  has  no  jurisdiction  to  decree  partition 
where  the  lands  are  not  susceptible  of  <liviHion  into  e*]\\a\  parts,  or 
parts  of  ecjual  value;  and  this  can  not  be  done,  where  the  parties 
own  uneipial  interests — as,  where  one  of  four  joint  owners,  or  ten- 
ants in  common,  has  conveyed  a  pHrt  of  his  undivided  interest  to 
another.  (Overruling  »S/n«}>Ko/i  r.  Malouf  i(-  Fttotr,  60  Ala.  338.) 
Ward  V.  Corbett,  43S. 

PARTNERSHIP. 

1.  Real  property  beUmfjing  to  partnership, — Real  estate,  purchased  with 

partnership  funds,  or  on  partnership  credit,  and  for  partnership 
purposes,  is,  in  a  court  ai  eiiuity.  regardtKl  as  partnership  property, 
and  subject  primarily  to  the  payment  of  paitnership  debts,  whether 
the  legal  title  is  in  the  name  of  the  partnership,  in  the  name  of 
one  ijprtner  only,  or  in  the  names  of  the  several  partners  as  ten- 
ants in  common;  but,  to  have  this  effect,  the  proi>erty  must  lx» 
purchased  with  partnersliip  funds,  or  on  partnership  cre<Ut,  and 
for  partnershi})  uses  :  and  where  these  two  facts  do  not  concur,  the 
title  and  ownership  are  unchanged.     Hatehett  v.  Blanton,  4^3. 

2.  Change  in  partnf^rship. — The  introduction  of  a  new  member  into  an 

existing  partnership  works  its  dissolution,  ami  the  creation  of  a 
new  partnership ;  and  the  new  partner,  in  the  absence  of  an  ex- 
press agreement,  is  neither  lial)le  for  the  debts  of  the  old  partner- 
ship, nor  does  he  acquire  any  interest  in  its  property.     lb.  433. 

PAYMENT. 

1 .  Wheyi  note  or  bill  operates  as  payment. — The  giving  by  a  debtor  of  his 
own  bill  or  note,  though  negotiable,  does  not  operate  to  discharge 
the  debt,  unless  it  is  accepted  as  an  absolute  payment ;  but,  while 
it  is  regarded,  prima  facie y  as  only  collateral  or  additional  security, 
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all  the  authA)ritie.s''  (uMKiir  that,  by  pxpress  agreement,  it  may  be 
regarded  as  a  satisfaction  and  a  bar.     hWl  v.  Larkiuy  -^/>.f. . 

2.  .^ame. — The  Kn^lish  cases  reijuire  an  express  agreement,  unless  the 

bills  receivefl  have  been  nepotiatetl,  and  are  ontstanding  aj^ainst 
the  defendant ;  bnt  the  nu>dern  American  authoritien,  viewing  it 
as  a  (juestidn  of  intention,  hold  that  an  imph'ed  agreement,  to  be 
detei-mined  by  the  jnry  from  a  cuusi»leration  of  all  tJie  facts,  may 
liaw  the  wime  etTcct ;  and  this  is  adopte<l  by  this  court  as  the  cor- 
rect nile^     /  h.  40^i. 

3.  PirdiaJ  pin/uirjitK  to  morf(jn<jr4'  after  ntfHifjvmcnt. — Partial  payments 

njade  to  the  mortgagee,  after  an  assigjiment  of  fBe  mortgage,  are 
nevertheless  valid  crtMiits,  if  he  \?«s  in  fact  authorized  to  receive 
them  as  agent  of  the  assignee,     llntjt^  v.  ]Yoo(hy  !^. 

4.  When  paymntt  in  rolnnUi rrri>r  nui. — If*  the  mortgagor  himself,  acting 

through  a  third  person,  Wcome  the  purchaser  at  the eale  under  the 
mortgage,  the  payment  of  the  ]irice  bid  can  not  be  considered  a 
payment  voluntarily  made,  sinc^  the  title  to  the  land  would  not  be 
divested  by  full  paVment  of  the  <lebt  before  the  sale,  and  the  sale 
could  only  be  avoided  in  et|uity;  but,  where  the  mortgage  is  of 
personal  jwoperty,  a  different  rule  mig]it  prevail.     Th.  9:3. 

PLEADING  AND  PlfACTICE. 

1.  Who  h  jmtjtfir  parftf  )>fa intijff'.— V^lwii  a  (jnantity  of  corn  is  delivered 

to  a  railroad  comi)any  for  transp(^r^dt•ion,  the  consignee  having 
bought  it  and  paid  the"  freight  on  it,  he  is  t^ie  proper  party  to  f^ue 
for  its  non-del ive^',  and  n«»t  tfio  consignor  from  whom  he' bought 
it;  but  the  evidence  as  to  these  facts  being  conflicting,  the  (jues- 
tion  is  properly  submitted  to  the  decision  of  the  jury.  <V.  ct*  A'. 
Ala.  Railrnnd  f'</.  r.  Woa(f,  4'»I. 

2.  SanK';  ameiubneikt  of  nnuplnhit.—k  statutory  action  in  the  nature  of 

ejectment  must  be  brought  in  the  name  of  the  person  holding  the 
legal  title ;  and  if  he  is  described  in  the  summons  and  complaint 
as  suing  for  the  use  of  another,  these  words  may  struck  out,  by 
amendment,  as  surplusage.  Ihiuf  c.  (Hfitnon^  100. 
:$.  ArtioH  by  tan  or  more  jointly. — In  detinue,  or  the  correS])onding  stat- 
utory action  for  the  recovery  of  personal  property  in  specie,  brought 
bv  two  plaintiffs  suing  jointly,  both  nmst  rec<»Ver,  or  neither  can. 
St.  Clair  r.  f'ahhrtll  A-  kiddle,  .*./;. 

4.  Arcrment  of  rarfmrntr  chararttr  n)id  name. — In  an  action  against  a 

municipal  cor}X)ration,  described  by  it^  cari)orate  name,  it  is  not 
necessary  to  aver  in  the  rompliwnt  that  the  def(t'ndant  is  a  l)ody 
corporate,  .sintre  the  court  will  taki'  judicial  notice  ef  that  fact,  and 
of  the  identity  of  the  defendant  as  Kurh  cori>oration.  .('ity  ('onn- 
ril  of  Montgonif'ry  r.    Wfiyht,  J^tJ . 

5.  Averment  of  corpttratr  duty  to  hep  utreeftt  afid  side-iralks  iji  repair. 

When  the  duty  of  keeping  "  theutreetn  a«d  highways  in  repair"  is 
imposed  on  a  corp«)ration  by  its  charter,  it  is  only  nei^essary  to 
aver  the  existence  of  this  duty  by  way  of  inducement,  when  de- 
claring against  the  cori)oration  for  damages  resulting  from  its 
breach  ;  and  this  is  done  with  sufhcient  certainty  by  the  general 
allegation,  **  which  the  defendant  is  bound  to  keep  in  repair." 
lb.  411. 

6.  Plea  of  statute  of  llmitaiionn  of  three  years. — A  plea  of  the  statute  of 

limitations  of  three  years  must  aver  that  the  demand  sued  on  is  an 
open  account ,  and  the  omission  of  this  averment  makes  the  plea 
.  demurrable ;  but  this  rule  of  pleading  is  not  applicable  to  a  pro- 
ceeding in  the  Probate  Court,  where  an  administrator  files  a  peti- 
tion a.sking  an  order  to  sell  lands  for  the  payment  of  debts,  ana  the 
defense  is  set  up  that  the  debts  aBserted  against  the  estate  are 
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barred  by  the  statute  of  limitations.  Qayle*$  AdmW  v.  John- 
ston,  t54, 

7.  Former  recovery , — ^The  rule  of  res  adjudicata,  or  former  recovery,  is 

confined  to  those  cases  in  which  the  parties  are  the  same,  the  sub- 
ject-matter  the  same,  the  identical  point  directly  in  issue  in  each, 
and  the  judgment  in  the  first  suit  rendered  on  that  point*;  and  it  is 
essential,  also,  that  the  former  judgment  was  rendered  on  the 
merits  of  the  case.    McCaU  v.  Jones^  S68. 

8.  Same;  what  is  decision  on  merits;  misjoinder  urtd  nonjoinder, ^^It  is 

not  always  easy  to  determine  what  issues  may  be  considered  as  in- 
volving tne  merits  of  the  case ;  but  it  seems  to  be  generally  con- 
ceded, that  when  the  suit  is  defeated  on  tlie  single  ground  of  a  mis- 
joinder of  parties  plaihtifi",  the  judgment  is  not  a  decision  on  the 
merits,  and  is  not  a  bib*  to  another  suit*  Ih,  368, 
0.  Same. — An  action  by  husband  and  wife  as  joint  plaintiffs,  to  recover 
damages  for  the  conversion  of  property  belonging  to  the  wife's 
equitable  estate,  which  had  been  reduced  to  ]>ossession,  having 
been  defeated  on  the  groimd  that  there  was  a  misjoinder  of  parties 
plaintiff,  the  judgment  is  not  a  bar  to  a  subB(i(|uent  action  oy  the 
nusband  aloue,  suing  as  trustee ;  though,  it  seems,  if  the  first  action 
had  proceeded  to  judgment  on  the  merits,  tlie  question  of  mis- 
joinaer  not  being  raised,  the  judgment  would  be  a  bar  to  the 
second  action.    Jh.  368, 

10.  Former  acquittal ,  or  conviction, — A  former  acquittal  or  conviction, 

pleadable  in  bar  of  another  prosecution,  pre-supposesatri/il  before 
a  court  having  jurisdiction  to  render  a  judgment  on  the  merits ; 
and  tliis  effetrt  can  not  be  attributed  to  a  decision  rendered  by  a 
court  whose  authority  is  limited  to  the  inquiry,  whether  there  is 
sufficient  cause  shown  for  sending  the  accused  to  a  court  having 
jurisdiction  to  try  an^  determine  the  charge.  Xicholson  v.  The 
StaU,  176. 

11.  Practice  as  to  filing  plea  in  abatement;  what  is  revisable. — Whether 

tlie  defendant  shall  De|>ermitted  to  withdraw  the  plea  of  not  guilty, 
and  interpose  a  plea  in  abatement  on  account  of  a  misnomer,  is 
matter  of  <lisoretion  with  tlie  court  below,  and  is  not  revisable  by 
this  court.     Hubbard  r.  The  State,  164. 

12.  Misnomer  and  variance. — The  mere  mis-spelling  of  a  name,  whether 

of  the  defendant  or  a  third  person,  .dods  not  vitiate  an  indictment, 
and  is  not  a  fatal  variance,  unless  Uie  difference  causes  a  material 
change  in  the  pronunciation  of  the  name.  Vnderwood  v.  The 
State,  :'.-^0.  '     .- 

13.  Same;  whether  (question  for  court  or  jury, — Whether  one  name  is 

idem  ,^onaus  with  .another,  notwithstanding  a  difference  in  the 
spelling  of  the  two,  is  a  (jiiostion  of  fact  fer  the  determination  of 
the  jury,  when  it  arises  on  the  evidence  under  the  plea  of  the  gen- 
eral iflJine,  and  not  a  (iue.**tion  of  law  for  the  decision  of  the  court. 
lb.  210. 

14.  Right  to  open  and  conclude  argument. — In  statutory  proceedings  for 

condemnation  of  the  right  uf  way,  the  railroad  corix)ration  is  the 
actor,  and  on  appeal,  when  an  assessment  of  damages  by  a  jurj-  is 
demantled,  is  entitled  to  open  and  conclude  the  investigation  and 
the  argument.     }font.  So.  Railroad  t'o.  v.  Sayre,  443, 

POWERS. 

1.  Execution  of  power. — In  the  execution  of  a  power  by  a  donee  or 
tnistee,  a  direct  reference  to  the  power  is  not  necessary,  though 
it  must  not  be  left  uncertain  whetlier  the  act  was  done"  in  execu- 
cution  of  the  power ;  it  must  be  apparent  that  the  transaction  is  not 
fairly  or  reasonably  susceptible  of  any  other  interpretation,  than  as 
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indicating  an  intention  to  execute  the  power ;  and  this  intention 
must  he  collected  from  all  the  circumstances.  Matthews  v.  Mc 
Dade,  378. 
'  2,  Same;  sale  and  conveyance  by  executor  and  trustee;  whether  referred 
to  power  in  will,  or  to  voia  probate  decree. — Where  a  deed  of  trust, 
conferring  on  the  trustee  a  power  ^of  sale,  was  admitted  to  prohate 
as  a  part  of  the  grantor's  will,  executed  on  Hie  same  day,  and  re- 
ferring to  the  deed ;  and  the  trustee,  who  was  also  the  sole  acting 
executor,  procured  from  the  Probate  Court  an  order  of  sale  which 
was  invalid  and  inoperative,  sold  the  land  five  years  afterwards, 
and,  as  executor,  executed  to  the  pmrchaser  a  deed  with  covenants 
of  warranty,  but  did  not  report  the  sale  to  the  Probate  Court ;  held, 
that  the  sale  would,  ut  res  magis  valeat  quam  pereat,  be  referred 
to  the  power  conferred  by  the  deed  as*  a  part  of  tne  will,  and  not  to 
the  order  of  the  court.  lb.  S78. 
3.  Presumption  from  lapse  of  time. — After  the  lapse  of  twenty  years 
from  a  sale  bv  an  executor  and  trustee.,  during  which  period  tiie 
,  purchaser  held  open,  notorious,  and  uninterrupte<l  adverse  pos- 
session of  the.lana,  although  the  title  of  the  remainder-men  might 
not  be  barred,  if  the  power  was  not  legally  executed ;  yet  a  pre- 
sumption would  arise  m  favor  of  the  regularity  of  the  sale,  and  the 
court  would  incline  to  draw  inferences  favorable  to  its  validity. 
lb.  878. 

PRESUMPTIONS.     See  Error  and  Appeal,  22,  23;  Evidence,  60-67. 

RAILROADS. 

1.  Limitation  of  action  against. — The  limitation  of  an  action  against  a 

railroad  company,  to  recover  damages  for  personal  injuries,  is  one 
year  (Code,  §  3231) ;  and  in  determining  when  the  action  was  com- 
menced, the  date  or  form  of  the  summons  is  not  conclusive,  it  being 
amendable  in  these  particulars  on  i)toper  evidence.  Ala.  Or. 
So.  Raihray  Co.  r.  Hawk,  112. 

2.  Failure  to  blow  whistle,  or  ring  bell,  on  approarhing  depot  or  Motion. 

The  statutory  provisions  requiring  the  engineer,  or  otner  person  in 
charge  of  a  moving  train  of  cars,  to  blow  the  whistle,  or  ring  the 
bell,  on  approaching  a  depot  or  stopping-place  (Code,  H  16W, 
1700),  are  mtended  ror  tfie  protectioa  of  the  travelling  public,  or 
persons  not  on  the  train;  and  passengers  on  the  train  are  not,  or- 
dinarily, included  in  the  letter  or  spirit  of  the  statute,  and  can  not 
complain  of  its  violation,  when  suing  for  damages  on  account  of 
personal  injuries,  to  which  the  failure  to  ring  the  b<»ll  could  have 
had  no  tcnaency  to  contribute ;  though  cases  may  cx*.cur,  possibly, 
in  which  passengers,  or  other  |)er8ons  penniss<iVely  on  tlie  train, 
are  entitled  to  have  such  signals  given,  as  a  warning  to  hasten  their 
departure.     lb.  112. 

3.  (Contributory  nf'gligenre;  standing  on  platform  of  car  while  in  motion. 

A  regulation  forbidding  passengers  to  stand  On  the  platff»rm  of  a 
car  while  the  train  is  m  motion  being  reasonable  and  proper,  a 
passenger  who  is  injured  while  standing  on  the  platform,  in  viola- 
tion of  such  regulation,  is  guilty  of  contributory  negligence,  and 
can  not  maintain  an  action  to  recover  damages  for  suc-li  injuries. 
lb.  112. 

4.  Declarations  of  conductor  and  engineer;  when  admissible  against  rail- 

road compa:ny. — In  an  action  against  a  railroad  company,  to  re- 
cover damages  for  personal  injuries  sustained  by  a  passenger,  a 
witness  for  the  plaintiff  can  not  be  allowed  to  teetiiy,  that  the  con- 
ductor, "a  few  minutes  after  the  plaintiff  had  been  hurt,  asked 
the  engineer  why  he  did  not  respond  to  tlie  bell-call ;  and  that  the 
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engineer  answered,  lie  did  respond  to  all  the  beU-call  he  heard.'' 
Ih.  n..\ 

5.  Action   for   ntfU-dt'lirenj  o/  frrfi^ht;    i^ho    is   itrop*r  partt/   jihiiulif, 

Wlien  a  (jiiantity  of  corn  i8  delivcj^'d  to  a  railroad  company  for 
transportation,  the  i-nnsij^nee  fuivinj:  boujrlit  it  and  paid  tlie  fei^ht 
on  it,  he  i.s  thej)r(»per  party  to  sue  ior  ifcH  non-delivery,  ami  not 
the  cojiHJiiJcrior  from  whom  he  bimjrht  it ;  but  the  evidence  a.s  to  these 
factH  bein^r  conflicting,  the  (question  i.s  pj(>]»orly  .snbmirtc<l  to  the 
decision  of  the  jury.     >'.  ti*  .\  .  Mn,  Railroad  (*o,  r.  Wood,  joL 

6.  MraHure  ofdnma'jt'A  furftiUnn-  ^>  dr.li car  frritjht .—^h\  an  action  a;;ainst 

a  railroad  company  as  a  common  carrier,  for  a  failure  t-o  deliver 
goods  received  for  transportation,  the  measure  of  damages  is  the 
value  of  the  goods  at  tlie  place  of  destination  ;  an<l  evidence  of  their 
value  at  the  pluce  of  delivery,  eighty  miles  <listant  from  the  place 
of  destination,  is  relevant  and  admissible.     I}u  .iiil. 

7.  Statutory  prom'dinfja  for  rondrinn*itkrn  of  rhjht  of  tray;  appeal ,  and 

trial  hy  jury. — The  statute  r«>gulating  proceedings  for  the  assess^ 
ment  of  daiuajjes,  when  lands  are  taken  by  a  railroad  cor  juration 
for  the  right  ot  way  (Code,  §§  l8,*]3-40),  wan  intended  to  carr\-  intr^ 
effect  the  constitutional  provisions,  and  nui^t  be  so  constraed,  if 
possible,  aM  to  effectuate  that  intention,  and  to  ^harmonize  the 
statute  with  the  constitution ;  and  thus  <H)nstruing  the  section 
which  gives  an  ap|>eal  to  either  partv,  and  declares  that  **  the 
same  proceedings  shall  l>e  had  as  in  on^inarv  cases  of  appeal  from 
the  Probate  [CourtJ  to  the  higlier  courts  of  the  Stat^  "  (4  1«38),  it 
must  be  held  to  give  an  api)eal  to  the  Circuit  Court,  of  which  a 
jury  is  a  constituent,  thereby  se<'uring  the  right  to  a  trial  by  jury^ 
if  demanded.         }font.  So.  kailrond  Co.  r.  Sayrr,  443. 

8.  Same;  right  to  0}*€n  and  conclude  argument. — In  these  proceedings, 

the  railroad  corporation  is  the  actor,  and  on  ap|)eal,  when  an  assess- 
ment of  damages  by  a  jur}'  is  demanded,  is  entitled  t-o  open  find 
conclude  the  investigation  and  the  argument.     lb.  44S. 

9.  State  indorsement  of  railroad  hondn;  bonds  for  Jirsi  twenty  miUit  of 

road. — Under  the  statute  approved  Febniarv  2l8t,  1870,  entitled 
'*  An  act  to  furnish  the  aid  and  credit  of  the  »^tate  of  Alabama  for 
the  purpose  of  expediting  the  construction  of  railroads  "  (Session 
Actsl8tVJ-70,  pp.  149-57),  it  was  contemplated  that  the  lirst  twenty 
niiles  of  the  railroad  should  be  complete<l  and  equipped  from  the 
"resources  of  the  corporation ,  before  any  of  its  >)onds  shonhi  be  in- 
dorsed by  the  State,  an<l  that  the  iud()r.stHl  bonds  .should  be  used 
and  applied  in  the  further  construction  of  the  road ;  and  the  bond* 
referring  on  their  face  to  the  statute  under  which  they  were  in- 
dorsed, every  person  taking  them  from  the  railroad  company  wa* 
put  on  inquiry,  and  was  chargeable  with  notire  of  the  re<iuire- 
ments  of  the  statute,  of  the  rt^lation  of  the  State  as  imlorser,  an<l 
of  the  uses  and  purjioses  for  which  the  company  could  legally 
transfer  them.   (HI man ^  Son»<\;  l.'o:^>.  .V.  O.  tt  S Railroad  Co.,  n(>6. 

10.  Same;  miHaopll cation  of  said  bvndM, — The  company  having  trans- 

ferred its  oonds  to  the  contractor  engage<l  in  the  construction  of 
tlie  first  twenty  miles  of  its  road,  au<l,  after  ]>rocuring  the  State's 
indorsement  on  the  completion  of  said  twenty  nuU4»,  again  de- 
livereii  them  to  him  in  payment  of  the  company's  deM  to  him  ; 
such  u.se  of  them  l>eing  unauthorized,  and  fraudulent  as  against 
the  State,  no  liability  rested  on  it  by  virtue  of  its  indorsement, 
while  the  bonds  remaine<l  in  the  hands  of  said  contractor,  or  were 
in  the  hands  of  any  other  person  chargeable  with  knowledge  of  the 
misapplication.     lb,  .'tOU. 

11.  Sam-;  rlyhtn  of  bona  fide  holder. — But,  such  indorsed  bonds  being 

negotiable  instruments,  and  governed  by  the  same  rules  as  all 
other  commercial  paper,  the  State  wouUrbecome  liable,  as  an  ac- 
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commotlation  intlor«(;r,  U)  any  bona  /it//' holder  who  acquired  them 
for  value,  in  the  usual  course  of  businetis,  without  knowledge  or 
notice,  actual  or  constructive,  of  the  mittapplication. by  the  com- 
pany or  its  iuiniediat4i  transferree.     lb.  500. 

12.  Same;  burden  of  proof  as  to  character  of  transfer. — When  a  subse- 

<iuent  holder  of  sucli  bonds  seeks  to  enforce  tlie  State's  liability  as 
indorser,  the  original  misappropriation  of  them  being  show«,*  the 
law  casts  on  him  the  burden  of  proving  that  he  acquired  them  in 
good  faith,  for  value,  and  in  the  usual  course  of  business,  lb.  566. 

13.  Same;  what  Is  purrhaKe  pn-  value,  and  in   usual  coarse  of  bnshwss. 

The  sale  or  exchange  ».)f  such  indorsed  ])onds  for  shares  of  stock  in 
-another  rail roatl  corporation,  or  ui  a  joint-stot^k  com jiany  or  cor- 
poration engaged  in  the  business  of  constructing  railroads  by  con- 
tract, is  an  ordinary  commercial  transaction;  and  in  determining 
whether  tlie  purchase  is  for  value,  the  safer  do(!triue  is,  when  no 
question  of  usury  is  involved,  that  the  amount  of  the  considera- 
tion, value  l)eing  piirted  with,  is  only  material  as  bearing  on  the 
(question  of  notice.     lb.  500. 

14.  Same;  proof  of  notice,  or  want  of  notice. — In  such  case,  the  presump- 

tion is  of  a  want  of  notice,  since  it  is  not  probable,  though  possi- 
ble, that  notice  of  the  original  fraud  or  illegality  would  be  commu- 
nicated to  a  subsequent  holder,  thereby  defeating  the  transfer ;  and 
the  burden  of  proving  notice  resting  on  the  party  who  assails  the 
title  of  the  holder,  it  is  not  enough  to  show  only  that  he  ac^ired 
the  bonds  under  circumstances  which  would  have  excited,  m  the 
mind  of  a  prudent  man,  suspicions  as  to  the  title  of  the  party  from 
whom  he  purchased.     lb.  560. 

15.  Subrogation  of  holders  of  indorsed  bondsy  to  Staters  statutory  lien  and 

priority. — The  holders  of  such  indorsed  bonds  who  have  acquired 
them  in  good  faith,  for  valuable  consideration,  and  In  the  UBoal 
course  of  business,  are  entitled  to  be  subrogated,  to  the  statutory 
lien  and  priority  of  the  State,  on  the  railroad  company  becoming 
insolvent,  and  making  default  in  the  payment  of  the  Iw'nds  accord- 
ing to  their  terms ;  and  this  subrogation  may  be  declared  in  a  suit 
between  the  holders  of  such  bonds,  some  of  whom  are  not  entitled 
to  share  in  the  protection  given  to  the  others,  and  although  the 
State  in  not  a  party  and  can  not  be  sued,     fb,  506. 

RECKIVEli.     See  (^iancekv,  49-54.  ^ 

SOLICITOR. 

1.  Compensation  of  solicitor  of  Mobile ,  under  speceal  Htatutc. — Under  tlie 
special  statute  regulating  the  expenditures  of  Mcjbile  coHmty,  ap- 
proved February  Jlth,  184.*}  'Sess.  Acts  1H42-3,  p.  77; ;  the  second 
section  of  which  provides,  "  that  the  moneys  arising  from  fines  and 
forfeitures  shall  be  subject  to  a  charge  of  five  per-cent.  on  the  amount 
that  shall  be  collected,  in  favor  of  the  solicitor  of  the  circuit,  in 
consideration  of  the  number  of  (rases  in  which  costs  remain  uncol- 
lected, and  in  consideration  of  his  services  in  (collecting  and  pay- 
ing the  same  to  the  county  treasurer;"  the  solicitor  can  claim 
compensation,  not  on  the  entire  amount  of  tines  and  forfeitures 
collected  and  paid  into  the  treasury,  but  onlv  on  tlie  amount  col- 
lected and  paid  in  by  him.     The  State ,  ex  rel.  fompkins  v.  Stone,  IS5. 

SPECIFIC  PERFOKMANCE.     See  C^ii.\N(  ebv,  58-H4. 

STATITES. 

1.  Statutes  omitted  from  t'ode. —Tho  act  approved  March  4th,  1876,  en- 
titled "An  a«;t  to  allow  marrie»l  women  in  certain  cases  to  sue  in 
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their  own  names''  (Sees.  Acts  1875-6,  p.  159),  having  been  omit- 
ted from  the  Code  of  1876,  is  not  now  operative  as  a  statute.  Sav- 
yera  r.  Baker,  49. 

2.  Ameitding  and  revealing  statutes. — A  statute  may  be  amended,  as 

well  as  repealea,  by  implication ;  afid  it  is  not  necessary  that  the 
amending  statute,  in  order  to  be  free  from  constitutionalobjection, 
should  even  refer  to  the  statute  which  it  operates  to  amend.  Wash- 
mgton  v.  The  State,  rt2, 

3.  Statutes  construed  with  reference  to  commmi  laxr. — All  statutes  are  to 

be  construed  with  reference  to  the  princij)le8  <»f  the  common  law; 
and  an  intention  to  abrogate  or  modify  it  is  not  to  be  presumed, 
further  than  is  expressed,  or  absolutelv  required  by  the  case. 
Beale  r.  Posey,  S2S. 

SUBROGATION.     See  Chancery,  43,  62,  67,  68. 

SUMMARY  PROCEEDINGS.     See  Jcdgment8  and  Decrees,  17. 

SUMMONS. 

1.  Da*e  and  form  ;  amendment. — In  determining  when  the  action  was 

commenceil,  the  date  or  form  of  the  summons  is  not  conclusive,  it 
l)eing  amendable  in  these  particulars  on  proper  evidence.  -1  /a.  (J. 
So.  Railroad  Co.  r.  Havk,  112. 

2.  CoHStrurtion  ;  charge  referrina  Iraaf  tftiestiou  to  jnrij. — It  is  the  duty 

of  the  court  to  determine  whether  the  sunimDns  is  an  original  oV 
an  alias,  and  a  charge  which  refers  the  decision  of  that  question  to 
the  jur>'  is  erroneous.     lb.  ili. 

SUPERSEDEAS. 

1.  Parties  to  petition  ;  liahility  of  nssigiwr  for  costs. — When  a  petition 

is  filed  for  the  supersedeas  of  an  execution,  sued  nnt  by  an  as.signee 
in  the  name  of  the  original  plaintiff,  the  assignee  may  be  made  a 
dc^fendant  thereto ;  and  if  he  comes  in  voluntarily  as  a  party,  and 
is  unsuccessful  in  resisting  the  supersedeas,  costs  may  \x*  adjudged 
against  him,  under  the  general  statute  (Ctxlc,  ^  3128),  as  the  un- 
successful party  in  a  civil  suit.     Kfdara  r.  Farlfy,  JI4. 

2.  Surcdts  for  r<n*ts,  hi,'  party  rrsistirig  mipersedtnn  uf  rxtcution. — There 

is  no  statute  whicli  reipiires  the  assignee  of  a  judgment,  when  n»- 
sisling  the  sujtersedras  of  an  execution  sue<l  out  by  him  in  the  name 
of  his  assignor,  to  give  8e<-urity  for  the  costs  if  unsuccessful,  or 
wljich  authorizes  a  summary  judgment  against  sureties  given  by 
him  voluntarily ;  yet  he  can  not  assign  as  error  such  summary 
judgment  against  nis  sureties,  .since  it  is  not  prejudicial  to  him. 
]h:21Ji. 
.*?.  \M\en  appeal  bond  operates  as  supersfdens. — Tndi^r  the  Ignited  States 
statutes  regulating  writs  of  error  and  appeals  :Rev.  Stat.  ^  1,000 
etscff.jyfiH  judicially  construed  by  the  federal  courts,  the  bond 
does  not  operate  as  a  sujterscdran  of  the  judgment,  unless  it  is  ap- 
proved by  a  justice  or  judge  of  the  t'ircuit  Court,  and  a  copy  f 
the  writ  of  error  is  deposited,  for  the  adverse  party,  with  the  clerK 
of  said  court.     Crowder  v.  Morgan,  0X0. 

SURETIES. 

1.  Discharae  of  sureties  by  judgment  disrharging  principal. — Where  a 
tax-collector  executed  an  additional  )>oml,  as  rt^qjui red  on  the  ad- 
dress of  the  grand  jury  (Coile,  ^^  18^-1)0;,  on  which  was  one  new 
surety  besides  the  sureties  on  the  first  bond ;  mid  separate  actions 
were  brought  on  each  bond,  and  the  .same  breaches  assigned  for  a 
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default  covered  by  each ;  Jieldy  that  a  judgment  on  verdict  in  an 
action  on  the  first* bond,  in  favor  of  the  defendants,  operated  as  a 
discharge  of  the  principal  and  sureties  on  the  second  bond,  and 
was  pleadable  in  the  action  on  that  bond.     The  State  v,  Parker,  181, 

2.  Surety* s  rights ^  as  against  fraudulent  and  voluntary  conveyances, — A 

surety  is  a  creditor^  witmn  the  meaning  of  the  statute  of  frauds 
(Code,  §2124),  and  entitled  to  protection  against  fraudulent  and 
volunlar>'  convevances,  from  the  time  when  his  contingent  liability 
was  assumed,  although  he  has  no  technical  right  of  action  until 
he  has  paid  the  debt.    Keel  v.  Larkin,  49S. 

3.  Discharge  of  surety  by  tender,  or  oj^er  to  pay  by  principal. — A  formal 

tender  to  the  creditor,  by  the  principal  debtor,  of  tne  full  amount 
of  the  debt  after  maturity,  ana  the  refusal  of  the  creditor  toticcept 
it,  discharges  the  surety ';  but  a  general  offer  to  pay,  not  having 
the  formalities  of  a  legal  tender,  and  not  definitely  refused  by  the 
creditor,  has  no  legal  effect  on  the  liability  of  the  surety,  unless 
it  operates  to  his  injury  or  prejudice.  Life  Association  v.  Neville, 
517. 

4.  Same. — If  the  principal  debtor  was  insolvent  at  the  time  when  such 

informal  offer  was  made  and  declined,  the  creditor's  failure  to  ac- 
cept it  operates  to  the  prejudice  and  injury  of  the  surety,  and  there- 
fore discharges  him.    lb.  517. 

5.  Limitation  of  *  action  '  against  sureties  on  administration  bond. — Un- 

der the  statu  to  which  prescribes  six  years  as  the  limitation  of  **  ac- 
tions against  tlie  sureties  of  executors',  administrators  or  guardians, 
for  any  misfeasance  or  malfeasance  whatever  of  their  principal, 
the  time  to  be  computed  from  the  act  done  or  omitted  by  their 
principal  which  fixes  the  liability  of  the  surety  "  (Code,  §  3226, 
subd.  7) ;  the  word  actions,  being  liberally  construed,  includes  a 
summary  execution  against  the  surety,  on  the  return  of  '  No  prop- 
erty' found  *  on  an  execution  issued  on  a  decree  against  his  princi- 
pal*;  the  statute  begins  to  run  from  the  rendition  of  the  decree 
against  the  principal ;  and  wlien  the  decree  is  revived,  no  execu- 
tion having  issnea  on  it  before  revivor,  the  statute  is  available  to 
the  sureties  as  a  defense  against  a  nummary  execution  on  the  re- 
vived decree,  issued  more  than  six  years  after  the  rendition  of  the 
original  decree.     Martin  r.  Tally,  ^3. 

6.  Decree  against  prirtcipal ;  conrJusirniess  as  against  sureties. — A  de- 

cree rendered  against  an  administrator,  on  final  settlement  of 
his  accounts,  is  e(iually  conclusive  on  his  sureties,  in  the  absence 
of  fraud  or  collusicin,  a's  to  the  matters  of  account,  but  not  as  to  the 
factum  of  the  bond,  or  other  defenses  personal  to  the  sureties ;  and 
when  such  decree  is  revived  against  the  administrator,  the  revivor 
is  equally  (conclusive  on  his  sureties,  except  as  to  such  personal 
defenses,  although  they  were  not  parties  to  such  revivor.,  and  had 
no  right  to  appear  and  defend  against  it.     Tb.  23. 

7.  Subrogation  of  su  refits  on  note  for  purchase-money,  to  cendor^s  lien  on 

larul,  as  against  sub-purrhaser  tvho  has  made  payment. — If  the  sure- 
ties on  a  note  given  fc»r  the  purchase-money  of  land,  having  paid 
the  balance  due  on  the  note,  can  claim  to  be  subrogated  to  the 
vendor's  equitable  lien  on  the  land,  thev  can  not  assert  that  right 
against  a  sub-purchaser  of  a  portion  of  the  tract,  when  the  pur- 
chase-money paid  by  the  latter  has  been  applied  in  partial  payment 
of  the  note'  on  which  the  sureties  were  bound.  Sawyers  v.  Ba- 
ker, 49. 

"SWAMP  LAND  COMAnSSIONERS." 

I9  JRela  tion  bettree n ;  not  pa  rtners ,  Ini  t  tena n  ts  in  com m on , — The  *  * S  wamp 
Land  Commissioners  "  appointed  by  the  governor  under  the  pro- 
visions of  the  act  approved  February  24th,  1860  (Sess.  Acts  lfo9- 
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*'  SWAMV  LAM)  (:OMMISSI0NKR8"^f  V;«//f/«<7/. 

00,  p.  117;,  whoso  (lutio!*  wero  to  locate  and  ririM-iire  for  the  State 
patents  ior  the  s-\vanip  and  overflowed  hunis  donated  by  act  of 
CoTi^rerts  a]) proved  Si-ptemlM^r  2St]i,  1850,  aiul  who  were  to  receive 
a8  eomoeusatioji  for  their  servicew  twenty  per  cent,  of  the  amount 
realizeu  hy  the  Slate  on  the  subsequent  sale  of  the  lands,  were  not 
partners  hilcr  .'<(/<*•  hi  the  «M»njpensation  to  be  earned,  hnt  rather 
suHtaiued  t^)  each  other  the-  relaticjnt)f  tenants  in  common.  Potrd] 
V,  Jo  urn,  ;lO;f. 

2.  E(/uitahle  frrn  rrt*ntid  htj  mjncmfnt. — An  ajjreenient  amoiitf  said  com- 

missioners, bv  which  iTnewas  to  advance  money s  deemed  necessary 
in  the  execiitK)n  of  the  comnion  business,  to  l>e  reimbursed  om  of 
the  fund  provble*!  ascompciisatit>n  when  I'ollected,  creates  a  charge 
•  or  lien  on  the  fmid»  lor  tJieamount  so  advanced,  in  the  nature  of  an 
equitable  mort};a^e  ;  which  lion  or  charge  is  not  capable  of  enforce- 
ment at  law ,  and  is  peculiarly  within  the  juris<iictian  of  a  eourt  of 
equity.     Ih.  -iUJ. 

3.  Same;' Umitntiiui  uf  huU. — The  complainant,  one  of  said  commission- 

ers, claiming;  contribuli(m  out  of  the  common  fund  for  moneys 
advanced  bv  him  in  aid  of  the  common  enterprise,  which  w€re  *''to 
be  refunded  to  hnn  out  of  the  compensation  to  be  received  from 
the  State;''  such  claim  di<l  not  accrue  until  the  money  was  re- 
ceived, and  the  statute  of  limitations  did  not  begin  to  run  against 
liim,  in  favor  of  tiie  other  commissioners,  until  that  time ;  and  the 
bill  showing  that  it  was  filed  within  <me  .year  after  the  receipt  of 
the  money,  the  claim  is  not  barred  bv  the  statute  of  limitations, 
nor  by  the  staleness  of  the  demand.     )  h.  SUJ. 

4.  RiqhU  of  S.  S.  Jlouttfofi's  hi'tn,  under  special  statute  anthorizing  snii. 

Cnder  the  special  statute  apj)roved  i)weml>er  17th,  1873,  author- 
izing the  tliree  surviving  commissioners  '*  and  the  legal  rei>resenta- 
tives  or  heirs  of  S.  S.  Houston,"  the  deceased  conmiisaioner,  to 
prosecute  a  suit  in  equity  against  tlie  State,  for  the  i>urpose  of  de- 
termining their  ccmipensation  and  adjusting  the  rival  claims  of 
other  persons  (Sess.  Acts  1873,  pp.  65-457),  the  heirs  of  said  Hous- 
ton only  suct;eeded  to  his  rights,  an<l  took  his  share  of  the  com- 
mon fund  charged  with  all  liens  to  wiiich  it  was  subject  in  his 
hands.     lb.  3U3. 

TAXKS. 

1.  Purchase  ni  La.C'.Hale.--Hekf,  on  the  authority  of  Oliver  r.  Robimoti, 

58  Ala.  4(1,  tliat  *' neither  the  averments  nor  proofs  in  this  case," 
as  to  a  pun*hase  of  lands  at  a  sale  for  unpaid  taxes  assessed  against 
owners  unknown,  *'  are  sulficient  to  effect  a  devestiture  of  title  for 
non-pa}Tnent  of  taxes."     (illrhrist  r,  Shackelford,  7. 

2.  Salettf  lands  for  unfmid  taje^t;  d"scription  of  lands  in  assessment  and 

deed;  adminsihility  of  parol  eridencf  to  remore  amhifjaiUf. — When 
lands  assessed  and  sohi  for  impaid  taxes  are  described  in  the  as- 
sesstnent,  and  also  in  the  tax-collector's  deed,  as  '*tw^o-thirds  (-3) 
of  sipiare  3U  in  Fisher's  tract,"  without  any  other  words  of  descrip- 
tion or  identification,  the  sale  is  void  for  tmcertainty  and  indefinite- 
ness;  and  the  ambiguity  being  patent,  it  can  not  be  corrected  or  ex- 
plained by  extrinsic  parol  evi<lence.     Ihme  v.  (tlennon,  100, 

3.  Taw-salt;  deetl  to  parchaser,  as  color  of  title. — When  lands  are  sold 

for  unpaid  taxes,  the  deed  to  the  purchaser,  though  it  may  be  in- 
valid as  a  conveyance  of  the  title,  is  color  of  title,  when  poasession 
has  l)ccn  takeu  and  held  under  it ;  and  is  admissible  as  evidence 
f()r  the  grantee,  or  one  holding  under  him,  to  show^  the  extent  of 
the  possession  according  to  the  boundaries  therein  described. 
Storall  V.  Fouler f  77. 
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TENANTS  IN  COMMON. 

1 .  Vonvrrsion  (jf  cropa  hi'iwccn  ttttntUs  in  cfnnmon. — A  tenant  in  common 

of  crops,  selling  the  entire  property  in  them,  is  guilty  of  a  conver- 
sion, for  which  the  other  tenant  (or  ln8  porrional  rej)reBentative,  in 
the  event  of  his  death)  may  maintain  an  at.-tion  ot  trover.  .S'«//i- 
van  V.  Lawlery  74. 

2.  Right  to  nrnipejisatiim   for  extra  8eri'i<*CH. — (jnlinarily,   one  t^jnant  in 

(rommon  can  not  recover  of  the  otliers  C(»m]»ensation  for  services 
performed  by-  him  in  managing  or  taking  care  of  the  property, 
without  a  promise,  express  or  implied,  to  pay  for  such  services ; 
but  the  rule  is  otherwise,  when  Jie  performs  extraordinary  servicee 
for  the  conunon  beneiit — services  not  within  the  duties  reijuiredof 
him  bylaw,  nor  within  the  contemplati<m  of  his  co-tenants;  for 
all  eharges  and  expenditures  thus  incurred,  the  right  of  contribu- 
tion exists,  and  may  be  enforced  as  an  equitable  charge  on  the 
common  fund  or  property.     Poirdl  r.  Jones,  SIC 

3.  *' Stramp    Jjimd  (Unnminsioner^^'    are    tenants    in    common. — The 

"Swamp  Land  Commissioners''  appointed  by  the  governor  under 
the  provisions  of  the  act  approved  February  24th.  IStJO  (Sess.  Acts 
18o9-()0,  p.  117),  whose  duties  were  to  locate  an<l  procure  for  the 
State  patents  for  the  swamp  and  overflowed  lands  donated  by  act 
of  Congress  approved  September  28th,  1850,  and  who  were  to  re- 
ceive as  compensation  for  their  services  twenty  per  cent,  of  the 
amount  realized  by  the  State  on  the  subsequent  sale  of  tlie  lands, 
were  not  partners  inter  sese  in  the  compensation  to  be  earned,  but 
rather  su8taine<l  to  eacli  other  the  relation  of  tenants  in  common. 
Ih.  39 J. 

TRIAL  OF  RKiHT  OF  PROPKRTY. 

1.  Whatvjill  support  claim  Kuit. — On  the  trial  of  a  statutory  claim  suit, 

the  claimant  must  recover,  if  at  all,  on  the  streugtli  of  his  own 
title;  and  it  being  shown  that,  at  the  time  of  the  levy,  the  prop- 
erty was  in  the  possession  of  the  defendant  in  the  writ,  the  claim- 
anl  can  only  repel  the  presumption  of  ownership,  arising  from 
such  possession,  by  showing  title  in  him.self,  or  by  connecting 
hiniself  with  the  outstanding  title  of  a  third  perscm.  PoUak  tt*  <'o, 
r.  Craves,  S47. 

2.  What  defects  in  process  are  available  to  claimant. — ()n  a  statutory 

trial  of  the  right  of  propertv,  the  claimant  can  not  take  advantage 
of  any  defects  or  irregularities  in  the  process  which  render  it  mere- 
ly voidable  at  the  instance  of  the  defendant ;  but,  if  the  process 
•  is  void  on  its  face,  he  may  defeat  the  plaintifTs  claim  by  setting 
up  such  invalidity.     Xttrdlinger  r.  (iordon,  JMK 

TROVER. 

1 .  Conversion  of  crops  between  tenants  in  cunvnon. — A  tenant  in  commcm 

of  crops,  selling  the  entire  property  in  them,  is  guilty  of  a  (M>n ver- 
sion, for  which  the  other  tenant  loV  his  personal  representative,  in 
the  event  of  his  death)  may  maintain  an  action  of  trover.  Sulli- 
van V.  Lawlery  74. 

2.  Limitation  of  action  for  conversion,  or   suit   in  chancery  on  same 

demand. — the  statutorv  limitation  of  an  action  for  the  conversion 
of  crops,  brought  by  tlio  personal  representative  of  the  d(H'eased 
tenant  against  the  surviving  tenant  in  common,  is  six  rears  (Code, 
^822H).  Ih.  74. 
8.  ('onversio)i  hy  bailee;  when  bailor  may  sue. — If  the  hirer  of  a  mule 
exchanges  the  animal  for  another  during  the  term,  without  the 
consent  or  authority  of  the  owner,  this  is  a  conversion,  for  which 
the  owner  may  at  once  terminate  the  bailment ;  and  he  may  sue 
for  Ids  mule  before  the  expiration  of  the  term  of  hiring.  Atkin- 
son V.  Jones  J  248. 


Digitized  by  VjOOQ IC 


700  INDEX. 

THUSTS. 

1.  Parol  trust;  suMciency  of  evidence  to  establish. — A  trust  in  lands, 

created  verbally,  can  not  be  established  inequity,  unless  it  is  plain 
and  unambiguous  in  its  terms,  and  proved  by  clear  and  con\incm(^ 
evidence;  and  a  trust  in  )>er8onal  property',  created  verbally, and 
dependent  entirely  upon  oral  testimony,  can  only  be  established  by 
clear  and  explicit  evidence.     Bailey  v.  Irwin ^  505. 

2.  Parol  trust  in  lands. — Oral  evidence,  to  overturn  a  writine  in  any 

case,  must  be  clear  and  convincing ;  and  can  not  be  received  (Code , 
J  2199)  to  engraft  an  express  trust  on  a  conveyance  of  lands  which 
is  absolute  in  its  terms.     Kelly  r.  Karsner^  106. 

3.  Trust  in  fraud  of  creditors. — When  lands  are  conveyed  by  a  debtor 

to  his  wife  or  child,  with  the  intent  to  place  the  property  l)eyond 
the  reach  of  his  creditors,  and  to  be  held  in  secret  trust  for  his" own 
benefit,  neither  he  nor  his  heirs  can  enforce  the  trust,     lb.  106. 

4.  Parties  to  bill  to  enforce  trust. — When  lands  are  held  in  trust,  ex- 

press or  implied,  and  the  cestui  que  trust  dies,  the  right  to  enforce 
the  trust  descends  to  all  of  his  heirs  equally,  and  all  are  necessary 
parties  to  a  bill  tiled  for  that  purpose.     lb.  106. 

5.  Resulting  trust ,  implied  from  payment  of  purchase-money. — A  result- 

ing trust  in  lands,  in  favor  of  the  i>erson  who  a<lvances  the  pur- 
chase-money, the  title  beinjr  taken  in  the  name  of  another,  is  mat- 
ter of  implication  only,  and  is  easily  overturned;  and  when  the 
money  is  advanced  by  a  husband  (or* father),  and  title  taken  in  the 
name' of  the  wife  (orchil<l),the  presumption  arises  that  an  ad- 
vancement was  intended.     Ih.  106. 

6.  Implied  trvst;  nyn'ntst  e.rrrutor,  ptirrhasiny  at  his  oi/'«  sale,  or  from 

his  vendee. — A  jnirchase  oi  lands  by  an  executor  at  his  own  sale, 
whether  directly  in  his  own  name,  or  indirectly  through  the  agency 
of  a  third  person,  and  whether  made  under  an  order  of  court  or  a 
power  in  the  will,  will  be  set  aside  in  eijuity,  at  the  mere  election 
of  the  parties  in  interest,  if  seasonably  expressed;  but,  having 
made  a  fair  sale  to  a  third  person,  he  may  afterwards  purchase 
from  his  own  vendee,  and  thereby  acjiuire  a' good  title,  though  the 
transaction  will  be  jealouslv  Kcnitinized  l)V  a  court  of  equitv. 
Fo.nvorth  r.   White,  22Ii. 

7.  Same;  againM  attorney^  purrhn^uKj  at  nale  under  execution  in  favor 

of  client. — An  attorney,  having  recovered  a  judgment  for  his  client, 
and  having  the  control  thereof,  can  not,  without  the  consent  of  his 
client,  express  or  implied,  become  the  purchaser  of  lands  at  a  sale 
under  exerntion  issued  thereon ;  jind  if  he  does  so  purchase,  lie 
becomes,  like  any  other  a<rent,  a  trusttn*  for  his  client.  Such  a 
trust  aris(»s  by  operation  of  law,  and  continues  until  barred  by 
lapse  of  time,  or  until  terminated  by  an  election  to  ratify  the  pur- 
chase, thereby  giving  it  validity.     Peorce  r.  Gamble  d-  Boiling,  S^l. 

8.  Same;   who  may  enfurec  nueh  truAt, — \  receiver,  appointed  by  tlie 

Chancer}'  Court,  succeeding  to  all  the  rights  and  remedies  of  the 
client,  and  authorizcMl  to  sue.  mav  file  a  bill  to  enforce  this  implied 
trust  against  tlie  attorney  ;  and  tin*  ouvj<  Is  on  the  attorney  to  show 
that  the  ri^ht  has  been  lost  by  Inrhrii,  or  that  the  purchase  has 
been  ratified.     Ih.S.U. 

r^URY. 

1.  In  mortgage  debt;  who  may  plead. — It  may  be  seriously  ques- 
tioned, under  the  decisions  of  this  court,  whether  a  mortjpige  can 
be  imi>eached  on  the  ground  of  usury  in  the  secured  debt,  by  any 
other  person  t  ban  the  mortgagor  himself,  or  his  i)ersonal  represent- 
ative; thongh  the  current  of  modern  authority  supports  the  con- 
trary view.     Hutts  r.  Broughtou,  794. 

VAIUANCK.     See  Kvidkxce,  72-74. 
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VENDOR  AND  PURCHASER. 

1 .  Warranty  on  salt  of  goods, — In  the  absence  of  fraud,  the  general  rule 

of  the  common  taw  is,  that  the  buyer  of  goodu  takes  them  at  his 
own  risk,  in  the  absence  of  cm  express  warranty,  unless  a  warranty 
is  implieii  from  the  nature  and  circumstance  of  the  sale.  Oarfiet 
V.  Warren  &  Burch,  S8S, 

2.  Same,  on  Bale  of  goods  by  description.—^yhen  gooils  are  sold  by  de- 

scription, and  the  buyer  has  not  an  opportunity  of  inspecting  them, 
it  is  of  the  essence  of  the  contract  that  the  goods  delivered  shall 
answer  to  the  description ;  and  there  is  also  an  implied  warranty 
that  the  article  furnished  shall  be  merchantable.    lb.  288. 

3.  Same,  on  sale  by  manufacturer  or  dealer. — When  a  manufacturer  or 

dealer  contracts  to  supply  an  article  whirh  he  makes,  or  in  which 
he  deals,  knowing  that  the  purchaser  wishes  to  apply  it  to  a  par- 
ticular purpose,  and  necessarily  trusts  to  his  judgment  or  skill, 
there  is  an  implied  warranty  on  his  part  that  the  article  shall  be 
reasonably  fit  for  tlie  purpose  to  which  it  is  to  be  applied ;  but,  if 
he  contracts  to  sell  a  known  and  described  article,  and  delivers 
that  article,  though  he  may  know  that  the  purchaser  intends  it  for 
a  specific  purpose,  there  is  no  iin])lied  warranty  that  it  is  suitable 
for  that  purpose,    lb,  J88, 

4.  Same,  on  sale  by'samole. — On  a  sale  of  goods  by  sample,  the  seller 
only  warrants  that  the  bulk  of  the  goods  dolivered  shall  correspond 
with  the  sample.    lb.  288. 

6.  Sale  of  machinery;  admissibility  of  parol  evidence  to  affect  writing; 
burdin  of  proof  as  to  fraud  or  inifreprcAtntatian;  defenses  available 
to  purchaser, — On  a  sale  of  machinery  by  a  maiuifjicturer,  the  con- 
tract being  reduced  to  writing,  and  the  machinery  delivered  corres- 
ponding with  the  description  therein  <!ontaiued,*  parol  evideuca  is 
not  admissible,  in  the  abHcnco  of  fraud  or  misrepresentation,  to 
vary  the  terms  of  the  writing ;  tlie  burden  of  proving  fraud  or  mis- 
representation is  on  the  purchaser ;  and  not  being  established  by 
the  evidence,  he  can  not  resist  the  payment  of  the  agreed  price, 
when  there  is  no  warranty,  because  the  machinery  was  found  to 
be  unsuitable  for  the  particular  purpose  for  which  it  was  intended. 
Whitehead  r.  Lane  c(:  Bodley  f'ompftiu/j  -19. 
6.  Description  of  premises  in  conreyaitre. — Wlicn  a  conveyance  of  lands 
contains  a  particular  description  of  the  premises  conveyed,  by 
which  they  can  be  clearly  identilied,  the  insertion  of  other  descrip- 
tive words,  which  are  inapplical)le,  or  in<!apal)le  of  definite  appli- 
cation, will  not  be  allowed  to  <lefeat  it.  Ih.  I'y. 
7;  Contract  for  »nle  of  landH  ;  Knfjiriennf  nf  (h'xrriiilion. — A  written 
agreement  to  sell  ."forty  aercs  Of  land,"  without  other  descriptive 
words,is  void  for  uncertainty.     Thinnimoit  *-.  fiordotiy  4-^-5. 

8.  Parol  evidence  removing  ainhiynHtj^  and  idrntijifing  land  s()ld. — As  to 

the  sufiiciency  of  the  parol  evidence  adducedin  this  case,  showing 
the  particular  tract  of  land  of  which  the  purchaser  was  placed  in 
possession,  and  thereby  removing  the  uncertainty  and  ambiguity 
of  description  contained  in  the  writtt*n  contract,  the  court  expresses 
no  opinion,  but  cites  the  following  ca.ses:  ('handffvs  v.  Rinoi^taff, 
60  Ala.  140;  Kllis  v.  Burden,  1  Ala.  458  ;  Mead  r.  Parker,  115*Srass. 
413;  Holmes  v.  Evamf,  48  Miss.  247.     Ih.  .^J.5. 

9.  Purchase  pendente  lite. — A  purchaser  of  land  from  a  party  to  a  pend- 

ing suit,  in  which  the  title  or  an  interest  therein  is  mvolved,  is 
concluded  by  the  decree  afterwards  rendered,  to  the  same  extent 
that  his  venclor  is  concluded.  Moon's  Adm'r  v.  Crouder,  79. 
10.  Construction  of  deed,  as  to  ijuantity  of  land  ronveyed. — Wliere  the 
lands  conveyed  by  a  deed  are  described  by  their  subdivisions  and 
numbers  in'  the  United  States  surveys,  including  fractional  parts 
of  several  sections,  with  the  words  added,  "making  in  all  five 
hundred  and  twenty -seven  acres,"  followed  by  a  designation  of 
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VKNDOR  AND  IHJHCHAyKR— r'o«//;nif'f?. 

the  boundary  linoHcm  each  side,  ns  indicaU'el  by  the  adjacent  lands 
and  the  river,  and  tlie  price  pai(?  is  a  gross  sum ;  the  word^  B]>e('i- 
fyinjr  the  quantity  are  mere  matter  of  description,  and  not  a  cove- 
nant av  arra n  t  i  n  ^'  t  ]  i  e  <  j u a  n t i  t y .     A'oz/r' rt<  v .  IWhfes ,  5if9, 

11.  Iiffert  of  tiditrst  nn<iSfi<it{())i  oti  rnnrpifanre. — To  avoid  a  conveyaiici* 

of  lands  made  by  one  who  is  out  of  po.sBession,  on  the  ground  (►f 
adver.se  posseHsi<>n  in  another,  it  is  not  necessary  that  the  adverse 
possessor  nhould  have  color  of  titk',  nor  is  it  sufficient  to  show 
only  the  exercise  of  acts  r)f  ownersJiip  by  him ;  to  avoid  the  con- 
veyance, he  must  be  in  adverse  y)ossesHion,  "exercising  acts  of 
ownersliip,  and  claiming  to  be  rightfully  in  possession."  Hutting 
r.  Bcrnatfln,  o4^>. 

12.  Judirial  sales;  not  nfferted  hy  inaintfuanre,  or  ndvfrae  possffsior). — A 

judicial  sale — that  is.  a  sale  made  by  a  public  officer,  under  lejial 
process — is  n(>t  within  the  dcx^trine  against  maintenance,  an<l  it> 
validity  is  not  aflected  by  the  fact  that  the  land  is  at  the  time  in 
the  possession  of  a  tliird  person,  claiming  adversely  to  the  defend- 
ant m  the  proi-ess.     Ih.o4fi\ 

13.  Protf'rtion  t'xteiided  to  honu  Jidf  intrchasfr  irilhout  notice. — A   pur- 

chaser in  good  faith,  and  for  valuable  consideration,  of  lauds 
chargeable  with  an  outstanding  etjuity,  of  which  he  had  no  notice 
until  after  he  had  paid  the  [lunliase- money,  will  be  protected 
against  it  in  a  court  of  equity.     Turner  v.  Wilkivson^  Sfil. 

14.  Possession  as  evidence  nf  title;  unrecorded  deed. — The  open,  notori- 

ous, and  exclusive  i)ossession  of  land  by  a  purchaser,  claiming  the 
land  as  his  own,  though  holding  under  an  unrerorded  deed,  is  con- 
structive notice  of  his  title,  whether  it  be  legal  or  equitable;  but. 
if  the  purchaser  an<l  his  vendor  are  both  in  possession  when  the 
deed  is  executcMl,  and  there  is  no  change  in  the  possession  after  its 
execution,  a  third  person  would  not  be  charged  with  constructive 
notice  of  the  dce<i,  and  would  be  entitled  to  protection  againBt  it. 
Mc(\irthy  r.  .\icr<)si,  .?.?<w'. 

15.  Possession  as  evidence  of  title,  and  protection  to  possessor  against  snh- 

sequent  incumtira)iee. — The  open,  notorious,  and  exclusive  posses- 
sion of  land  by  a  purchaser,  claiming  it  as  his  own,  whether  in 
trust  or  otherwise,  is  constructive  notice  to  all  the  world  of  his 
title,  whether  it  be  legal  or  eijuitable ;  and  he  is  entitled  to  prote<"- 
tion  against  a  mortgage  subsequentlv  executed  by  his  vendor,  an<l 
against  any  one  claiming  under  sucli  mortgage.'  Sawyers  r.  Ba- 
ker, 4^K 

VENIRE.     See  Criminal  Law,  23,  24. 
A'ENa^E.     See  Criminal  Law,  10. 
VEKDICT. 

1.  Atnoidment  of  verdict.-^ A   general   verdict  is  always    sufficient, 

when  it  responds  in  substance  to  every  material  fact  involveil  in 
the  issue ;  and  the  court  may  put  it  in  pVoper  form,  with  or  without 
the  consent  of  the  jury ;  but,  when  the  verdict  is  defective  in  sub- 
stance, the  court  has  no  power  to  amend  it,  but  should  send  the 
jury  back  for  further  deliberation ;  and  if  it  is  received,  and  the 
jury  discharged,  the  court  has  no  power  to  convene  the  jurors  on  a 
Bubsequent  day,  and  let  them  perfect  it.  67.  Clair  r.  CaldvrU  t<- 
Riddle,  527. 

2.  Same;  form  and  sufficiency. — In  detinue,  or  the  corresponding  stat- 

utory action  for  the  recovery  of  personal  proi)erty  in  specie,  brought 
by  two  plaintiffs  suing  jointly,  both  must  recover,  or  neither  can ; 
and  a  claim  to  the  property  being  interj>osed  by  a  third  person,  a 
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verdict  in  favor  of  one  of  tlio  j^lalntirtrt  only  in  defertive  in  substance, 
and  can  not  be  amended  by  the  court ;  iior  can  it  be^mended  bv 
the  jurv,  on  a  8ub8e<iiu^nt  dav,  after  thev  have  been  discharge*!, 
Ih.  527, 

WATEK-COT  KSKS. 

1.  So vh/dhlf  river:  vhat  roiiftitnUs. — Every  fitreani   which,  in  its  nat- 

ural Htate,  and  with  its  ordinary  vohmie  of  water,  is  capable  of  be- 
injr  used  for  the  purposes  of  connnerce,  for  tlie  transi)ortation  of 
the  products  of  the  fields,  forcHtH  or  mines  on  its  banks,  in  a  mar- 
ketable condition,  is  publi«»  for  the  purposes  of  navigation  ;  and  it 
is  not  necessary  that  the  ordinary  state  of  the  waters  should  ren- 
der them  navigable  contiiuiouslv  at  all  seasons  of  the  yeaf*- 
Walkrrr.  AUni,  4M. 

2.  What  utrcdinx  arc  navi(jnhh'. — All    tidal  streams  are,  prima  facie ^ 

public  and  na\ijjable ;  and  all  streams  above  tide-watt'r,  not 
treate<l  as  navigable  in  tlie  surveys  made  under  the  authority  of 
the  United  States,  are,  prihin  facit ,  private,  not  navigable,  and 
not  subject  to  a  public  right  of  floatage.     //;.  4Mi. 

3.  Sawf;  f/fin<tio)i  of  hnr  ((fid  fori. — Whethi*r  a  stream  is  nayigal)le  or 

not,  is  a  mixed  question  of  law  and  fart;  but,  when  the  fa4tts  are 
ascertained,  it  bi  comes  a  ijuestion  of  law.     Jh.  ^.io'. 

4.  Same;  judicial  kiunr ledge. — The  court  judicially  knows  that  thttre 

are  no  tidal  streams  in  .Jackson  county  ;  and  Paint-Kock  river  is, 
prima  facie,  not  a  public  navigable  stream.     //>.  4-^!. 

5.  JnjfUictitnt  ngaiiiM  n}>»trtirti(ni  of  narif/ahle  rirer. — The  ol^struction  of 

the  nangation  of  a  j)ubh*c,  iiavigable  river,  is  a  publie  nuisance, 
whicli  a  court  of  equity  will  enj<:>in  and  restrain  at  the  instance  of 
a  citizen  who  is  Buttering,  or  will  sutJ'er  irreparable  injurv. 
fh.  If^^n. 

6.  Same;  harden  of  proof,  and  unfliricnrtj  <tf  aren/teidm. — When  a  party 

claims  that  a  stream  almve  tide-water,  which  was  not  treated!  as 
naviga-l)le  by  the  I'nited  States  surveyors,  is  in  fact  public  an<f^ 
navigable,  the  aims  of  proof  rests  on  him  ;  and  he  must  also  st#le 
facts  from  which  the  court  can  draw  the  concltVsion  that  the  Htn*am 
is  navigable.  An  averment  in  the  bill  that  the  stream  "  is  a  nav- 
igable river,"  is  merely  the  statement  of  a  legal  conclusion;  and, 
coupled  with  the  additional  averment  tliat  complainant  hai«ised 
it,  for  the  floatage  of  saw-logs,  for  a  period  of  eijrhteen  months  be- 
fore the  filing  of  his  bill,  without  mon;,  is  not  sufficient  to  show 
that  the  stream  is  navigable.     I  h.  4-^^. 

7.  Kaxemrat  /or  flotr  of  waters  fro)a  upper  landf  to  lower. — When  tWo 

adjacent  tracts  of  land  belong  to  different  persons,  the  upper  or 
dominant  tract  has  a  natural  easement  or  servitude  in  the  lower, 
for  the  discharge  of  all  waters  falling  or  accumulating  from  natu- 
ral causes  on  the  surface  ;  and  any  interference  witJi  tnis  right,  or 
obstruction  of  it,  by  the  owner  of  the  lower  tract,  by  the  erection 
of  an  embankment  cm  his  own  land,  whereby  the  waters  are 
thrown  back  upon  the  upper  tract,  or  their  natural  How  obstructed, 
is  a  private  nuisance  which  a  court  of  equity  will  enjoin  and  abate. 
Xiumger  v.  Norwood,  .?77. 

WILLS. 

1.  Reference  to  another  paper,  as  jmrt  thereof. — A  testator  may,  in  his 
will,  so  refer  to  another  instrument  or  writing  executed  byhim,  as 
to  make  it  part  ol  his  will,  as  if  incorporated  therein ;  but,  to  have 
this  effect,  the  reference  must  be  so  clear  and  distinct  as  to  leave 
no  reasonable  ground  for  mistake  as  to  his  intention.  MatthevH  v. 
McDade,  S77. 
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2.  ConcltMiveness  of  DrohcUe,  as  to- testamentary  character  of  paper. — A 

deed  of  •  trust  making  a  partial  diapoeition  of  his  property,  having 
been  executed  by  the  testator  on  the  same  day  with  his  will,  at- 
tested by  the  same  witnesses,  and  admitted  to  probate  with  the 
will,  as  a  part  thereof,  one  of  the  executors  being  also  made  trustee 
.  in  the  deed ;  the  probate  is  conclusive  as  to  the  testamentarv  chai^ 
acter  of  the  deed,  until  reversed  on  appeal ^  or  successfully  con- 
tested by  bill  in  equity  under  statutory  provisions  (Code,  §  2336). 
n.  S77, 

3.  Probate  of  will^  and  rewcation  thereof,  in  Louisiana. — A  proceeding 

to  revoke  the  probate  of  a  will,  like  an  application  for  its  probate, 
is  a  proceeding  in  rem;  and  notice  thereof  to  non-resident  persons 
who  are  interested  must,  of  necessity,  be  constructive,  as  author^ 
ized  by  law ;  and  under  the  laws  of'  Louisiana,  as  proved  in  this 
case,  this  constructive  notice  is  given  by  the  appointment  of  a 
curator  to  represent  and  protect  the  interests  of  such  non-residents. 
Martin  V.  King,  S54* 

4.  Keeping  estate  together  under  will;  wfiether  personal  trusts  or  execu- 

torial duties  are  conferred. — Testamentary  provisions  authorizing 
and  directing  an  executor  to  keep  the  estate  together  for  the  term 
•  of  ten  years,  cultivating  the  lands  witli  the  labor  of  slaves,  and,  at 
the  expiration  of  that  term,  to  sell  all  the  property  not  specifically 
bequeathed,  and  divide  the  proceeds  of  sale  among  the  several  leg- 
atees, construed  in  the  light  of  the  statutory  prov^ions  which,  in 
.  ,  1863-4,  authorized  the  Probate  Court  to  confer  similar  powers  on 
executors,  do  not  impose  personal  trusts  upon  tlie  executor,  but 
duties  and  powers  strictly  executorial,  which  he  could  not  exer- 
cise without  the  grant  of  letters  testamentarj',  and  which  might 
be  exercised  by  an  administrator  with  the  will  annexed.  Foxworth 
V.  White,  S24. 

WlfifESS.     • 

1.  Competency  of  child  as   witness. — A  child,   between   eleven    and 

twelve  years  of  age,  being  offered  as  a  witness  in  this  case,  and 
being  examined  by  the  court  to  test  her  competency,  **  manifeste*! 
an  entire  want  of  Instruction  as  to  the  nature  and  ettectof  an  oath, 

•  of  all  relij?ious  training,  and  utter  ignorance  of  a  Supreme  Being, 
the  re  warder  of  truth  and  the  avenger  of  falsehood ;  **  saying  that 
she  had  never  heard  of  (rod,  heaven  or  hell,  and  did  not  know  that 
she  would  pimished,  if  she  swore  falsely-,  otherwise  than  by  being 
put  in  jail.     Held,  that  the  court  erred  m  permitting  her  to  testify 

•  as  a  witness.     Benson  r.  The  State ^  19 1. 

2.  Disnnalificatioti  of  infamous  person  as  witness. — A  conviction  of  an 

infamous  offense  disqualifies  a  jwrs^jn  as  a  witness,  but  tlie  mere 
finding  of  a  true  bill  against  him  does  not  have  that  effect.  PourU 
r.  The  State,  194. 

3.  Same. — A  conviction  of  the  common-law  offense  of  larceny  renders 

a  person  incompetent  as  a,  witness;  but  a  ctmviction  oi  the  stat- 
utory offense  of  embezzlement  docs  not  have  that  effect,  unless  the 
particular  act  would  have  been  laneny  at  commoii  law.  P.  <(•  M. 
Insurance  iUt.  v.  Tunstall,  14^. 

4.  Same;  pres^nnptiou  in  favor  of  judgment. — When  objection  is  made 

to  the  comjietency  of  a  witness,  on  account  of  a  conviction  of  em- 
bezzlement, and  the  objection  is  sustained  by  the  court  l)elow,  this 
court  will  indulge  the  presumption,  unless  the  record  repels  it,  that 
the  act  would  have  been  larceny  at  common  law.     76.  14^. 

5.  Ohjertiou  to  rompetenaj  of  witness;  when  made,  or  »ra<rf<i.^— Cross- 

examining,  without  objection,  a  witness  whose  deposition  is  taken, 
is  a  waiver  of  objection  to  his  trompetency ;  but,  when  there  is  no 
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cross-examination,  or  filing  of  cross-interrogatories,  the  objection 
may  be  made  at  any  time  before  the  trial  is  begun.    lb.  14^.^ 

6.  Competency  of  party  to  testify  as  to  transartions  with  deceased  person,. 

Under  a  bill  to  foreclose  a  mortgage,  the  mortgagee  can  not  testify 
as  to  any  transactions  between'  himself  and  the  deceased  mort- 
gagor,    junkins  v.  Lovelace,  303, 

7.  Same. — Under  a  bill  to  enforce  an  alleged  lien  on  land,  filed  by  the 

personal  representative  of  the  deceased  vendor,  the  defendant  is 
incompetent  to  testify  in  his  own  behalf,  as  to  any  transactions  be- 
tween himself  and  the  decedent  (Code,  ^  3058),  unless  called  to 
testify  by  the  complainant.     Binford^s  AdmW  v.  Dement ^  4^1. 

8.  Proof  of  transactions  with  decedent;  who  may  testify  as  to. — When  a 

homestead  exemption  is  claimed  by  the  widow  and  infant  children 
of  the  deceased  defendant  in  execution,  and  their  claim  is  contested 
by  the  plaintiff,  a  surety  who  is  bound  for  the  debt  on  which  the 
judgment  is  founded,  though  not  a  party  to  the  contest,  is  incom- 
petent to  testify  to  any  transactions  between  the  plaintiff  and  the 
deceased  defendant  (Code,  ^  3058),  since  he  is  beneficially  in- 
terested in  the  result.     Keel  v.  Larkin,403. 

9.  Impeachinq  witness  by  proof  of  former  testimony. — The  statements 

contained  in  a  bill  of  exceptions,  reserved  on  a  former  trial,  are  not 
competent  evidence  to  contradict  the  testimony  of  a  witness  on  a 
subsequent  trial.     S.  tfc  A^  Ala.  Railroad  Co.  v.  Woody  451. 

10.  Impeaching  witness  by  proof  of  former  statements. — An  affidavit  made 

by  a  witness  in  another  suit  can  not  be  received  to  impeach  his 
testimony  as  given  orally,  unless  the  two  statements  are  contra- 
dictory and  irreconcilable' as  to  a  material  matter.  Callan  v.  Mc- 
Daniel,  96. 

11.  Impeaching  and  sustaining  witness. — When  the  testimony  of  a  wit- 

ness has  not  been  impeached,  evidence  should  not  be  received 
to  su.stain  his  credibility,     Moon*s  Adm^r  r.  Crowder,  79. 

12.  To  what  witness  may  testify. — A  witness  may  testify,  as  a  fact,  .that 

he  "  knew  and  recognized  the  walk  "  of  another  per^n.  Beale  r. 
Posey,  323. 
V.\.  Same. — On  a  trial  under  an  indictment  for  infanticide,  a  witness 
who  examined  the  dead  body  of  the  child  may,  though  not  an  ex- 
pert, testify  that  he  "  considered  it  fully  developed ;  "  this  being  a 
matter  of  fact  open  to  observation,  and  the  witness  being  subject 
to  cross-examination  as  to  his  use  of  the  words  and  his  knowledge 
of  their  meaning.     Hubbard  v.  Th^  State,  164, 

14.  Proof  of  handwriting  by  comparison. — When  the  genuineness  of  a 

writing  or  signature  is  disputed,  extraneous  writings,  though  ad- 
mitteil  to  be  genuine,  can  not  be  presented  to  the  court  or  jury, 
nor  shown  to  a  witness,  that  he  may  institute  a  comparison  between 
them  and  the  disputed  one.     Moon^s  AdmW  v.  Crowder,  79. 

15.  Same. — A  person  who  has  seen  another  write,  or  who  knows  his 

handwriting,  may  express  his  opinion  as  to  the  genuinenness  of  a 
disputed  signature,  though  he  be  not  an  expert ;  and  experts  may 
go  further — may  institute  comparisons  between  the  disputed  writ- 
ing and  those  admitted  to  be  genuine,  and  give  their  opinion 
whether  both  were  written  by  the  same  person,  or  whether  a  par- 
ticular writing  or  signature  is  genuine  (j  forged.     lb.  79. 

16.  Map,  or  diagram;  when  admissible  as  evidence. — A  surveyor,  or  ex- 

pert, testifying  as  to  the  form,  configuration,  or  dimensions  of  the 
land  in  controversy,  may  introduce  a  map  or  diagram,  made  by 
himself,  to  aid  in  making  his  testimony  intelligible ;  and  such  map 
or  diagram  may  then  be  submitted  to  the  juiy,  to  aid  them  in  un- 
derstanding or  remembering  his  testimony.  But  such  map  or  dia- 
gram is  not  prima  facie  or  presumptively  correct,  unless  prepared 
by  a  county  surveyor,  after  notice  to  the  party  in  adverse  interest, 
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ae  provided  by  the  statuie  (Code,  ^  868) ;  and  not  having  been  bo 
prepared,  but  made  by  the  witnens  without  having  the  title-paperB 
before  him,  and  admitted  by  him,  on  examination  of  the  deeds,  to 
be  incorrect,  it  should  not  be  allowed  to  go  to  the  jury  for  any  pur- 
pose.    Hume$  i\  B^rfiHteinj  646. 
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